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Gulf,  Colorado  &  Santa  Pb  Railway  Company  v.  State  op  Texas. 

Decided  March  7,  1903. 


1.— Carriers  of  Freight — Interstate  Commerce — Stoppage  in  Transit. 

Where  a  shipment  of  grain  is  interstate  in  its  character,  a  stoppage  in  tran- 
sit, for  the  purpose  of  cleaning  and  preparing  the  grain  for  further  transporta- 
tion, will  not  change  the  character  of  the  shipment,  nor  will  such  effect  result 
from  a  change  of  ownership  at  the  place  of  stoppage. 

2. — Same— Intrastate  or  Local  Shipment. 

Grain  was  shipped,  freight  prepaid,  from  a  point  in  South  Dakota  to  Texar- 
kana,  Texas,  with  a  privilege  of  stoppage  and  transfer  at  Kansas  City,  which 
privilege  was  there  exercised.  The  grain  was  sold  to  the  H.  Co.  at  Kansas 
City,  but  was  to  be  delivered  to  them  at  Texarkana,  and  they  sold  to  a  grain 
commission  company,  agreeing  to  deliver  at  Texarkana,  and  the  grain  commis- 
sion company  sold  to  the  ultimate  consignees  at  Goldthwaite,  Texas,  delivery 
to  be  made  there.  The  H.  Co.  received  pay' for  the  grain  at  Texarkana,  and 
five  days  after  its  arrival  there,  their  local  agent  there,  under  previous  instruc- 
tions from  the  grain  company,  transshipped  the  grain  in  the  same  cars,  under 
a  new  bill  of  lading,  to  the  purchaser  at  Goldthwaite.  Held,  that  the  interstate 
shipment  terminated  at  Texarkana,  and  the  further  shipment  from  there  to 
Goldthwaite  was  local  or  intrastate,  and  subject  to  the  rates  prescribed  by  the 
Railroad  Commission  of  Texas. 

3.— Same— Railroad  Commission — Penalty. 

The  railroad  companies  transporting  the  grain  from  Texarkana,  Texas,  to 
Goldthwaite  did  so  subject  to  the  rates  prescribed  by  the  Texas  Railroad  Com- 
mission, and  having  charged  in  excess  of  these  rates  on  the  basis  of  an  inter- 
state shipment  from  South  Dakota  to  Goldthwaite,  were  subject  to  the  penalty 
provided  in  article  4573,  Revised  Statutes  of  Texas. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

J.  W.  Terry  and  Cowan,  Burney  &  Lee,  for  appellant. 

C.  K.  Bell,  Attorney-General,  for  the  State. 

CONNER,  Chief  Justice. — This  suit  was  duly  instituted  by  the 
State  of  Texas,  acting  by  her  Attorney-General,  to  recover  a  penalty  for 
an  alleged  violation  of  article  4573,  Revised  Statutes,  in  that  appellant 
demanded  and  received  a  greater  sum  for  freight  than  allowable  under 
the  rate  fixed  by  the  Railroad  Commission  of  Texas  upon  a  shipment 
of  corn  by  the  Samuel  Hardin  Grain  Company  from  Texarkana,  Texas, 
to  Goldthwaite,  Texas.  The  trial  was  before  the  court  without  a  jury, 
and  resulted  in  a  judgment  in  favor  of  the  State.    The  facts  as  found 
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by  the  trial  court  seem  to  be  practically  undisputed;  the  same  not  hav- 
ing been  challenged,  save  in  a  single  particular,  as  to  which,  however, 
we  think  the  evidence  is  sufficient  to  support  the  finding,  and  which 
therefore  need  not  be  further  noticed.  The  trial  court's  conclusions  of 
fact  are  as  follows: 

"(1)  The  Railroad  Commission  of  Texas,  after  due  notice  of  the 
time  and  place  where  the  rates  would  be  fixed  by  it,  fixed  and  established 
the  rates  which  might  be  charged  by  a  railroad,  or  by  two  or  more  lines 
of  railroad,  whether  under  the  same  management  and  control,  or  not, 
for  the  transportation  of  corn  between  points  within  the  State  of  Texas, 
in  car  load  lots,  at  12%  cents  per  one  hundred  pounds  for  a  distance 
of  over  165  miles,  which  rate  became  effective  on  March  10,  1899,  and 
remained  effective  until  the  present  time,  of  which  action  the  defendant 
and  the  Texas  &  Pacific  Railroad  Company  received  legal  notice  before 
the  rates  prescribed  became  effective. 

"(2)  The  distance  from  Texarkana,  Texas,  to  Goldthwaite,  Texas, 
over  the  Texas  &  Pacific  Railway  to  Fort  Worth,  and  from  Port  Worth 
over  the  G.  C.  ft  S.  P.  Ry.  to  Goldthwaite,  Texas,  is  more  than  165 
miles. 

"(3)  The  Texas  ft  Pacific  Railway  Company  owns  and  operates  a 
railroad  from  Texarkana,  Texas,  to  Fort  Worth,  Texas,  and  the  defend- 
ant from  Fort  Worth,  Texas,  to  Goldthwaite,  Texas,  and  each  of  these 
points  and  all  intermediate  points  on  each  of  said  roads  are  entirely 
within  the  State  of  Texas. 

"(4)  The  Texas  &  Pacific  Railway  Company  executed  a  bill  of  lad- 
ing, dated  Texarkana,  Texas,  January  13,  1902,  which  bill  of  lading 
purported  to  acknowledge  the  receipt  from  the  Samuel  Hardin  Grain 
Company,  at  Texarkana,  Texas,  of  one  car  of  sacked  corn,  same  being 
car  3845,  P.  &  G.,  and  which  bill  of  lading  purported  to  show  that  the 
said  corn  was  consigned  to  shipper's  order,  notify  Saylor  ft  Burnett, 
Goldthwaite,  Texas. 

"(5)  Said  car  load  of  corn  was  transported  by  the  Texas  &  Pacific 
Railway  Company  to  Fort  Worth,  and  there  delivered  to  the  defendant, 
and  was  by  it  received  and  transported  to  Goldthwaite,  Texas,  where  it 
arrived  on  the  17th  day  of  January,  1902;  and  Saylor  &  Burnett,  who 
were  acting  for  Samuel  Hardin  Grain  Company,  tendered  to  the  de- 
fendant's agent  at  Goldthwaite  $82.50  in  payment  of  the  freight  charges 
thereon.  The  said  agent  declined  to  accept  said  amount  of  $82.50  ip 
payment  of  said  charges,  and  demanded  $165  for  the  transportation  of 
said  car  load  of  corn  from  Texarkana,  Texas,  to  Goldthwaite,  Texas. 

u(6)  The  agent  of  the  defendant  at  Goldthwaite,  Texas,  charged, 
collected,  demanded,  and  received  from  Samuel  Hardin  Grain  Company 
$165  for  the  transportation  of  said  car  load  of  66,000  pounds  of  corn 
from  Texarkana,  Texas,  to  Goldthwaite,  Texas.  In  so  charging,  collect- 
ing, demanding,  and  receiving  said  $165  the  said  agent  of  the  defendant 
was  acting  under  instructions  from  the  executive  officers  and  attorneys  of 
the  defendant  company,  who  believed  and  advised  that  said  shipment 
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was  interstate  commerce,  and  his  action  in  so  doing  was  subsequently 
ratified  by  the  defendant. 

"(7)  The  Samuel  Hardin  Grain  Company  made  complaint  to  the 
Sailroad  Commission  of  Texas  of  the  action  of  the  defendant  in  charg- 
ing more  than  12%  cents  per  hundred  pounds  for  transporting  said 
corn,  whereupon  the  Railroad  Commission  investigated  such  complaint, 
and  ordered  this  suit  to  be  instituted,  in  accordance  with  the  provisions 
of  article  4568  of  the  Bevised  Statutes  of  Texas. 

"(8)  On  December  23,  1901,  the  Samuel  Hardin  Grain  Company, 
at  Kansas  City,  Mo.,  oftered  to  sell  Saylor  &  Burnett,  at  Goldthwaite, 
Texas,  No.  2  mixed  corn  at  86%  cents  per  bushel  for  delivery  on  rail- 
way track  at  Goldthwaite,  and  this  offer  was  accepted  for  two  car  loads 
of  corn.  This  offer  and  acceptance  was  by  telegraphic  communication 
between  the  parties  at  their  respective  places  of  business.  The  Hardin 
Grain  Company  did  not  at  that  time  have  the  corn,  but  on  December 
24,  1901,  to  fill  the  order,  it  contracted  with  the  Harroun  Commission 
Company,  at  Kansas  City,  for  the  purchase  of  two  66,000-pounds  cars 
of  No.  2  mixed  corn  at  75%  cents  per  bushel,  to  be  delivered  at  Texar-  % 
kana,  Texas,  to  the  Hardin  Grain  Company.  Previously  to  this  the 
Harroun  Commission  Company  had  contracted  for  the  purchase  of  two 
ears  of  corn  to  be  delivered  to  it  at  Texarkana,  Texas,  and  with  these 
two  care  it  expected  to,  and  did,  fill  the  order  of  the  Hardin  Grain  Com- 
pany. These  cars  had  originated  at  Hudson,  S.  D.  The  receiving  car- 
rier at  Hudson  was  the  Chicago,  Milwaukee  &  St.  Paul  Bailway  Com- 
pany, which  issued  bills  of  lading  limiting  its  liability  to  losses  occur- 
ring on  its  road,  with  a  like  limitation  of  liability  of  all  other  carriers 
that  should  handle  the  said  corn  in  transit  to  its  destination.  By  the 
terms  of  said  bills  of  lading  the  corn  was  consigned  to  'Forrester  Bros., 
Texarkana,  Texas/  and  shipment  made  in  cars  of  C.  M.  &  St.  P.  By.  Co., 
care  of  Kansas  City  Southern  Bailway  at  Kansas  City,  Mo.,  with  the 
privilege  to  stop  the  corn  at  Kansas  City  for  inspection  and  transfer. 
The  corn  reached  Kansas  City  on  December  17,  1901;  was  there  un- 
loaded, sacked,  and  transferred  to  the  Kansas  City  Southern  Bailway 
Company,  which  on  December  31,  1901,  issued  bills  of  lading  reciting 
that  the  corn  was  loaded  in  cars  No.  3845,  P.  G.,  and  No.  4189,  P.  G. ; 
that  same  was  received  of  Forrester  Bros.,  and  consigned  as  follows, 
'Shipper's  order,  notify  Harroun  Commission  Company,  Texarkana, 
Texas/  and  reciting  further  that  freight,  14  cents  per  hundred  lb., 
was  prepaid;  and  one  of  these  cars,  to  wit,  car  No.  3845,  P.  G.,  is  the 
car  in  controversy  in  this  suit. 

"(9)  The  Harroun  Commission  Company  paid  no  freight  on  the 
corn  from  Hudson,  S.  D.,  to  Texarkana,  Texas,  as  it  had  purchased  it 
to  be  delivered  at  Texarkana. 

"(10)  The  freight  on  the  corn  from  Hudson  to  Texarkana  was  as 
follows,  18  cents  per  100  lb.  from  Hudson  to  Kansas  City,  and  14  cents 
from  Kansas  City  to  Texarkana,  all  of  which  was  paid  by  the  vendors 
of  Harroun  Commission  Company.     The  minimum  interstate  rate  from 
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Hudson,  South  Dakota,  to  Goldthwaite,  Texas,  was  46  cents  per  100 
lb.,  which  would  have  been  apportioned  as  follows :  18  cents  from  Hud- 
son to  Kansas  City,  and  28  cents  from  Kansas  City  to  Goldthwaite, 
Texas.  The  G.  C.  &  S.  F.  By.  Co.,  the  T.  &  P.  By.  Co.,  and  the  Kan- 
sas City  Southern  Bailway  Company,  together  with  other  connecting 
lines  from  Kansas  City,  Mo.,  to  Goldthwaite,  Texas,  had  established  a 
joint  tariff  of  35  cents  per  100  lb.  on'  shipments  from  Kansas  City  to 
Goldthwaite  via  Texarkana,  and  originating  in  Kansas  City,  had  agreed 
on  a  division  of  that  rate  between  them,  and  had  filed  tariffs  establish- 
ing 6uch  rate  with  the  Interstate  Commerce  Commission,  and  by  such 
dteps  had  brought  itself  within  the  provisions  of  the  interstate  com- 
merce laws. 

"(11)  The  Hardin  Grain  Company's  officers  kept  themselves  in- 
formed of  interstate  commission  freight  rates  and  of  the  State  com- 
mission rates,  and  the  reason  why  they  contracted  for  the  corn  to  be 
delivered  to  them  at  Texarkana  was  because  they  could  fill  their  con- 
tract with  Say  lor  &  Burnett  at  Goldthwaite  at  about  l^fc  cents  pe* 
bushel  cheaper  than  they  could  if  they  had  bought  the  corn  for  delivery 
to  them  at  Kansas  City,  and  had  shipped  from  Kansas  City  to  Gold- 
thwaite. 

"(12)  At  the  time  of  the  purchase  contract  between  the  Hardin 
Grain  Company  and  the  Harroun  Commission  Company,  Hardin,  the 
manager  of  the  former  company,  intended  that  the  corn  to  be  thereby 
acquired  should  go  to  Saylor  &  Burnett,  and  should  be  shipped  to 
Goldthwaite  from  Texarkana  as  soon  as  practicable;  and  on  December 
26,  1901,  two  days  after  this  contract  for  purchase  had  been  made,  Har- 
din was  informed  that  the  corn  with  which  Harroun  Commission  Com- 
pany expected  to  fill  his  order  would  be  sacked  in  Kansas  City,  and  be 
shipped  out  of  Kansas  City  to  Texarkana,  but  at  the  time  of  making 
the  contract  he  did  not  know  from  whence  the  corn  would  come. 

"(13)  On  December  31,  1901,  the  date  of  shipment  from  Kansas 
City  to  Texarkana,  Harroun  Commission  Company  informed  the  Har- 
din Grain  Company  that  the  corn  to  fill  the  latter  order  had  been  loaded 
to  start  to  Texarkana,  and  requested  instruction  as  to  how  the  corn 
should  be  shipped  from  Texarkana,  for  the  guidance  of  F:  L.  Adkins, 
their  agent  at  that  place,  who  would  attend  to  such  reshipping  for  the 
Hardin  Grain  Company,  as  per  former  understanding.  Thereupon,  and 
in  compliance  with  such  request,  blank  bills  of  lading  were  made  out 
by  the  Hardin  Grain  Company  in  Kansas  City,  and  furnished  to  the 
Harroun  Commission  Company,  to  be  forwarded  to  F.  L.  Adkins. 
These  bills  of  lading  were  to  be  executed  by  the  Texas  &  Pacific  Bail- 
way  Company  and  F.  L.  Adkins,  as  agent  for  the  Hardin  Grain  Com- 
pany, and  were  for  shipment  of  the  corn  to  Goldthwaite,  Texas,  con- 
signed to  'Shipper's  order,  notify/  etc.,  giving  the  numbers  and  initials 
of  cars,  which  information  had  been  furnished  by  the  Harroun  Com- 
mission Company;  and  on  January  14,  1902,  the  reshipment  having 
been  made  as  per  instructions,  the  bills  of  lading,  duly  executed  by  the 
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Texas  &  Pacific  Railway  Company,  were  by  Harroun  delivered  to  Har- 
din Grain  Company,  who  thereupon  paid  the  Harroun  Commission 
Company  $1779.64,  the  purchase  price  previously  agreed  upon  for  the 
corn,  and  the  receipt  of  said  blank  bills  of  lading  by  the  Harroun  Com- 
mission Company  was  the  first  information  had  by  that  company  of 
the  intended  final  destination  and  disposition  of  the  corn. 

"(14)  Neither  Hardin  Grain  Company  nor  Harroun  Commission 
Company  had  any  store  or  warehouse  at  Texarkana,  but,  under  the 
agreement  between  the  two  companies  (Hardin  and  Harroun),  one  F. 
L.  Adkins,  who  was  the  agent  of  the  Harroun  Commission  Company, 
and  stationed  at  Texarkana,  reshipped  the  corn  at  Texarkana  for  the 
Hardin  Grain  Company.  That  shipment  was  to  Goldthwaite,  Texas, 
over  the  Texas  &  Pacific  Railway  Company  and  the  G.  C.  &  S.  P.  Ry. 
Co.,  by  bill  of  lading  reciting  its  receipt  from  Hardin  Grain  Company, 
and  consigned  to  'shipper's  order,  notify  Saylor  &  Burnett,  Goldthwaite, 
Texas/  and  was  transferred,  under  original  seals,  and  without  breaking 
packages,  to  the  Texas  &  Pacific  Railway  Company,  after  having  re- 
mained at  Texarkana  five  days.  The  only  thing  done  by  F.  L.  Adkins 
was  to  surrender  the  Kansas  City  Southern  bill  of  lading,  have  the 
cars  set  over  on  the  T.  &  P.  Ry.,  and  take  a  bill  of  lading  from  the 
latter  company.  The  corn  reached  Texarkana  January  7,  1902,  and 
was  shipped  out  from  Texarkana  January  13,  1902.  The  defendant 
was  not  a  party  to  the  bill  of  lading  executed  at  Texarkana. 

"(15)  On  December  31,  1901,  Hardin  Grain  Company  mailed  to 
Saylor  &  Burnett  an  invoice  of  the  corn,  in  the  form  of  an  account, 
stating  the  car  numbers  and  initial,  the  amount  of  corn,  and  price  to 
be  paid  by  Saylor  &  Burnett." 

The  assignments  of  error  present,  in  substance,  the  single  question  of 
whether  the  trial  court  properly  held  that  the  shipment  or  commerce 
in  question  was  intrastate,  rather  than  interstate,  as  is  contended  in  be- 
half of  appellant.  If  the  shipment  can  be  properly  denominated  local 
or  intrastate,  then  it  is  admitted  that  the  judgment  must  be  affirmed. 
If  otherwise,  then  it  is  as  frankly  admitted,  as  it  must  be,  that  the 
Texas  Railroad  Commission  law  and  regulations  have  no  application, 
and  that  the  judgment  should  be  reversed,  and  here  rendered  for  ap- 
pellant. Gibbons  v.  Ogden,  9  Wheat,  1,  6  L.  Ed.,  23;  Hardy  v.  Atchi- 
son T.  &  S.  P.  Ry.  Co.,  32  Kan.,  698,  5  Pac.  Rep.,  6 ;  Houston  Nav.  Co.  v. 
Ins.  Co.,  89  Texas,  1;  32  S.  W.  Rep.,  889,  30  L.  R.  A.,  713,  59  Am. 
St.  Rep.,  17;  Fielder  v.  Missouri  K.  &  T.  Ry.  Co.  (Texas  Sup.),  46 
S.  W.  Rep.,  633.  We  have  found  no  case  that,  as  seems  to  us,  presents 
the  precise  state  of  facts ;  and  the  difficulty  we  have  had  in  the  solution 
of  the  question  presented  has  been  in  the  construction  of  the  facts, 
rather  than  in  the  consideration  of  the  numerous  cases  which  have  been 
considered,  but  which,  in  the  interest  of  brevity,  we  will  not  undertake 
to  distinguish.  We  have,  however,  finally  concluded  that  we  can  not 
disturb  the  trial  court's  conclusion. 

That  the  transportation  of  the  two  cars  of  corn  from  Texarkana, 
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Texas,  to  Goldthwaite,  Texas,  to  which,  at  the  instance  of  the  Railroad 
Commission  of  Texas,  the  Attorney-General  has  sought  by  this  suit  to 
have  the  freight  rate  fixed  by  that  commission  applied,  comes  literally 
within  the  terms  of  the  Texas  commission  statutes,  which  undertake 
to  regulate  transportation  "between  points  within  this  State,"  can  not 
be  denied ;  but  the  insistence  on  the  pact  of  appellant  is  that  said  trans- 
portation was  but  a  part  of  a  more  extended  and  continuous  shipment 
from  South  Dakota  or  Kansas  City,  Mo.,  to  Goldthwaite,  Texas,  and 
therefore  an  interstate  shipment,  subject  alone  to  the  through  freight 
rate  agreed  upon  and  filed  with  the  Interstate  Commerce  Commission 
by  the  several  carriers  interested. 

It  is'  undisputed  that  the  grain  in  question  was  originally  shipped 
from  Hudson,  S.  D.,  to  Texarkana,  Texas.  When  this  shipment  began 
in  South  Dakota,  the  subject  matter  of  the  shipment  became  an  article 
of  commerce  between  the  States  of  South  Dakota  and  Texas;  and  this 
interstate  character  continued  until  its  arrival  at  Texarkana,  but  no 
longer,  as  we  think  must  be  conceded,  unless  it  can  be  said  that  the 
stoppage  in  transitu  at  Kansas  City,  or  the  fact  of  a  change  in  owner- 
ship at  that  point,  is  of  controlling  effect  to  the  contrary.  The  find- 
ings and  evidence  show  that  the  corn  constituting  the  subject  matter  of 
the  shipment  in  question  had  arrived,  and  had  been  purchased  and 
placed  in  the  elevators  of  the  Harroun  Commission  Company  at  Kan- 
sas City,  for  the  purpose  of  cleaning  and  sacking,  before  the  contract 
of  the  Hardin  Grain  Company  to  purchase  it.  It  is  not  shown  or  con- 
tended that  a  shipment  with  stopaver  privileges  for  such  purpose  is  a 
regulation  in  contravention  of  the  acts  of  Congress  or  of  rules  of  the 
Interstate  Commerce  Commission,  or  that  such  stipulation  is  unreason- 
able, or  that  it  ipso  facto  changes  the  character  of  the  original  ship- 
ment. Such  stoppage  in  transitu  is  not  shown  to  be  colorable,  and,  if 
not,  seems  to  be  an  aid  to,  and  in  the  interest  of,  the  commerce  of  the 
country,  rather  than  the  contrary,  in  that  at  convenient  centers,  where 
facilities  therefor  have  been  prepared,  large  quantities  of  the  subjects  of 
commerce  may  be  concentrated  or  condensed,  and  its  further  transpor- 
tation largely  faciliated,  as  is  the  constant  practice  in  the  case  of  cotton 
in  our  own  State;  and  we  know  of  no  case  in  which  it  has  been  held 
that  a  stoppage  of  such  character,  and  with  such  temporary  purpose, 
destroys  or  alters  the  status  of  the  commodity  as  fixed  by  the  original 
shipment.  The  case  of  Waggoner  v.  Whaley,  50  S.  W.  Rep.,  153,  by 
this  court,  may  be  referred  to  as  tending  to  so  show.  The  cattle  con- 
stituting the  shipment  in  that  case  were  driven  from  Oklahoma  Ter- 
ritory to  Waggoner,  Texas,  and  there  shipped  under  a  contract  fixing 
Chicago,  111.,  as  final  destination,  but  with  provision  for  stoppage  in 
transit  at  Bowie,  Texas,  for  purpose  of  feeding.  Prom  an  examination 
of  that  case,  however,  it  will  appear  that  Chicago  was  not  the  definitely 
fixed  place  or  ultimate  destination  at  the  time  of  the  inception  of  the 
transit  at  Waggoner.  The  freight  had  been  paid  to  Bowie  only.  No 
definite  time  of  stoppage  had  been  fixed,  and,  when  finally  again  started 
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on  their  journey,  new  shipping  contracts  were  made,  and  some  of  the 
cattle  were  shipped  to  Chicago,  some  to  Kansas  City,  and  some  to  New 
Orleans  for  export;  the  owner  testifying  in  relation  to  the  original  con- 
tracts of  shipment  that  "I  always  had  the  right,  and  exercised  it,  to  ship 
the  cattle  out  from  Bowie  to  any  other  place,  or  to  sell  them  to  other 
parties,  to  be  transported  from  Bowie  in  any  manner  or  to  any  place 
that  they  might  choose,  or  to  do  anything  else  with  them  that  might 
be  desired."  The  appellants  in  that  case  had  exclusive  control  and 
management  of  the  cattle  while  at  Bowie,  and  we  held  that  the  purpose 
of  the  original  carriage  contracts  evidently  was  to  enable  the  appellants 
in  that  case  to  fatten  the  cattle  at  their  pens  at  Bowie,  and  have  them 
carried  to  market  without  the  expense  of  the  local  freight  charge  from 
Waggoner  to  Bowie;  and,  so  concluding,  we  held,  in  effect,  that  the 
transit  of  the  cattle,  as  shown  on  the  face  of  the  original  contracts,  had 
been  so  interrupted  as  that  such  cattle  had  acquired  a  situs  within  the 
State  of  Texas,  within  the  meaning  of  our  laws  on  the  subject  of  taxa- 
tion. 

In  the  case  before  us  now,  however,  no  finding  requires  the  conclu- 
sion that  at  the  time  of  the  original  shipment  in  South  Dakota  any 
place  other  than  Texarkana  was  intended  as  the  final  destination.  As 
stated,  the  freight  was  prepaid  to  that  place,  and,  after  cleaning  and 
sacking,  the  corn  was  continued  on  its  journey  to  Texarkana,  consigned 
to  the  order  of  the  original  shipper,  and  over  the  railway  in  care  of 
which  it  had  been  first  shipped.  We  hence  conclude  that  the  character 
of  the  original  shipment  was  not  altered  by  the  mere  stoppage  in  Kan- 
sas City.  If  not,  we  fail  to  see  why  such  effect  should  be  given  the 
several  sales  or  contracts  of  sales  shown.  The  Harroun  Commission 
Company  had  purchased  or  contracted  for  the  corn  to  be  delivered  at 
Texarkana  some  time  prior  to  the  later  contracts  of  sale,  and,  to  fill 
its  order  therefor,  the  Hardin  Orain  Company  contracted  for  Texar- 
kana delivery;  not  knowing  at  the  time  but  that  the  required  corn  was 
then  there  situated.  These  transactions  are  not  impugned  by  the  find- 
ings as  having  been  done  in  bad  faith,  or  with  a  purpose  to  thereby  avoid 
the  effect  of  the  interstate  commerce  law.  It  is  true  that  the  court 
finds  that  the  Hardin  Orain  Company  bought  with  delivery  at  Texar- 
kana, because  thereby  they  could  procure  corn  with  which  to  fill  their 
order  for  about  1%  cents  per  bushel  less  than  had  the  corn  been  pur- 
chased with  delivery  at  Kansas  City,  and  that  this  difference  in  price 
evidently  could  result  only  by  an  application  of  the  freight  rates  of  the 
Texas  Bailroad  Commission  from  Texarkana  to  Goldthwaite,  instead 
of  the  interstate  commerce  rate  between  the  same  points.  But  we  can 
not  think  that  these  facts  require  the  conclusion  that  the  purchase  by 
the  Hardin  Grain  Company,  with  delivery  at  Texarkana,  was  a  mere 
pretext  to  avoid  the  operation  of  the  interstate  commerce  law.  It  seems, 
under  the  circumstances,  rather  to  have  been  an  advantage  taken  of  an 
existing  condition.  The  commission  company  had  corn  to  be  deliv- 
ered at  Texarkana.    The  Hardin  Grain  Company  desired  corn,  which, 
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if  delivered  at  that  point,  would  enable  them  to  fill  the  order  of  Saylor 
&  Burnett  at  less  cost  than  if  the  corn  had  been  purchased  and  deliv- 
ered in  Kansas  City.  And  while  the  well-established  doctrine  of  ex- 
clusive control  of  Congress  over  interstate  commerce  may  be  important, 
yet  freedom  of  contract  in  relation  to  the  subject  matter  of  such  com- 
merce is  likewise  of  vital  importance;  and  such  contracts,  when  made, 
that  in  nowise  are  forbidden  by  law,  and  that  are  not  found  to  be  de- 
signed with  a  view  of  avoiding  the  legitimate  exercise  of  the  power  of 
Congress  over  the  subjects  of  interstate  commerce,  should  be  upheld. 
The  Hardin  Grain  Company  acquired  no  title  or*  fixed  right  in  the 
grain  in  question  until  its  delivery  at  Texarkana.  It  was  evidently 
not  so  intended  in  advance  of  delivery,  as  held  in  the  case  of  Irvin  v. 
Edwards  (Texas  Sup.),  47  S.  W.  Eep.,  719,  nor  was  there  an  examina- 
tion and  acceptance  of  the  corn  in  Kansas  City,  so  as  to  there  pass  title 
to  the  Hardin  Grain  Company,  within  the  principle  decided  in  Maud 
v.  Coppinger  (Texas  Civ.  App.),  56  S.  W.  Rep.,  127.  Until  actual  de- 
livery by  the  Harroun  Commission  Company  at  Texarkana,  its  mere 
contract  to  sell  to  the  Hardin  Grain  Company  could  lawfully  have  been 
complied  with  by  a  seasonable  delivery  at  Texarkana  of  any  other  corn 
of  like  grade,  quality,  and  quantity.  But  when  delivered  as  was  done, 
not  only  the  title,  but  also  the  actual  possession,  passed  to  the  Hardin 
Grain  Company.  The  commission  company  then  lost  all  further  con- 
trol. The  carrier  from  Kansas  City  had  then  entirely  fulfilled  its  con- 
tract of  carriage;  not  being  required  by  any  law  or  shipping  contract 
to  deliver  to  a  connecting  carrier,  as  in  the  case  of  the  Houston  Nav. 
Co.  v.  Insurance  Co.,  89  Texas,  1,  32  S.  W.  Rep.,  889,  30  L.  R.  A.,  713, 
59  Am.  St.  Rep.,  17.  After  delivery  to  the  Hardin  Grain  Company 
at  Texarkana,  the  corn  was  in  possession  and  control  of  no  other  per- 
son or  carrier  in  any  capacity  until  that  company  entered  into  an  ab- 
solutely necessary  new  contract  for  further  transportation.  When  so 
delivered,  the  interstate  character  of  the  commodity  ceased,  and  the 
corn  then  became  in  all  essential  particulars  incorporated  in  the  mass 
of  property  in  this  State,  and  the  new  shipment  which  was  some  five 
days  after  the  delivery  at  Texarkana,  was  substantially  a  new  one. 

In  the  case  of  Brown  v.  Houston,  114  U.  S.,  622,  5  Sup.  Ct.,  1091, 
29  L.  Ed.,  257,  coal  was  sent  by  the  owners  in  Pennsylvania  to  their 
agent  in  New  Orleans  to  be  there  sold  for  their  account.  Upon  its  ar- 
rival, taxes  were  assessed  against  the  coal  while  contained  in  barges 
upon  which  it  had  been  originally  shipped,  and  before  disposition,  and 
the  collection  was  resisted  upon  the  ground  that  the  coal  in  question 
had  not  lost  its  character  as  an  interstate  commerce  commodity;  but  it 
was  held  that  upon  its  arrival  in  New  Orleans  it  became  a  part  of  the 
general  mass  of  property  of  the  State  of  Louisiana,  and  this  without 
reference  to  the  fact  that  the  coal  at  the  time  of  the  taxation  had  not 
been  changed  from  the  form  in  which  it  had  been  originally  shipped, 
and  the  further  fact  that  some  of  it  had  been  sold  for  export.  So,  here, 
we  do  not  think  that  the  fact  that  no  change  was  made  at  Texarkana 
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of  the  grain  in  question  from  the  cars  in  which  it  was  originally  shipped 
is  decisive  in  favor  of  appellant's  contention.  When  delivered  at  Texar- 
kana  the  interstate  commerce  transit  was  ended,  and  it  is  immaterial, 
it  seems  to  us,  whether  the  corn  was  then  stored  in  elevators,  and  there- 
afterwards  sold  in  Texarkana,  or,  as  was  done,  shipped  to  Goldthwaite 
to  complete  the  contract  of  sale  made  by  the  Hardin  Grain  Company 
with  Saylor  &  Burnett. 

The  foregoing  view,  also  harmonizes  with  the  view  of  this  court  in 
the  unreported  case  of  Southern  Kansas  Railway  Company  of  Texas  v. 
Stump  &  Weaver,  appealed  from  Roberts  County,  and  decided  March  6, 
1897.  That  was  a  case  in  which  Stump  &  Weaver,  at  Miami,  ordered 
of  John  Haggart,  at  Panhandle  City,  a  certain  car  of  coal  for  delivery 
.at  Miami ;  both  these  points  being  situated  in  Texas.  To  fill  this  order, 
Haggart  purchased  the  coal  in  the  State  of  Colorado,  and  caused  it  to 
be  shipped  to  Panhandle  City,  where  it  was  unloaded,  reloaded  by  Hag- 
gart upon  other  cars,  and  reshipped  to  Miami.  This  court  held  that 
the  interstate  shipment  ended  at  Panhandle  City,  that  the  shipment 
from  that  point  to  Miami  was  an  intrastate  shipment,  and  that  the 
rates  of  the  Texas  Railroad  Commission  applied  thereto,  rather  than 
those  of  the  Interstate  Commerce  Commission.  The  case  of  State  v. 
Southern  Kansas  Railway  Company  of  Texas  (Texas  Civ.  App.),  49  S. 
W.  Rep.,  253,  based  upon  a  very  similar  state  of  facts,  may  seem,  as  is 
urged,  to  conflict'  therewith.  The  cases,  however,  are  apparently  dis- 
tinguishable, at  least  as  appears  to  some  of  us,  in  that  in  the  case  by 
the  Court  of  Civil  Appeals  of  the  Third  District,  last  above  referred 
to,  it  was  expressly  found,  in  effect,  that,  at  the  time  of  the  order  by 
Stump  &  Weaver,  they,  as  well  as  Haggart,  contemplated  that  the  coal 
would  be  purchased  in  Colorado,  and  that  the  shipment  was  made  to 
take  the  form  it  did  with  a  view  to  thereby  evade  the  operation  of  the 
interstate  commerce  rate  of  freight  from  Panhandle  City  to  Miami, 
which  was  greater  than  the  Texas  rate.  No  such  state  of  fact$  was 
found  in  the  case  by  this  court  referred  to.  It  is  insisted,  however,  that 
the  purpose  or  intent  of  the  parties  is  irrelevant  and  immaterial.  It 
may  be  and  is  doubtless  so,  when  such  purpose  does  not  enter  into  the 
question  of  fact  involved.  But  when  necessary  to  determine  the  char- 
acter of  the  shipment,  or  the  status  of  the  property  as  interstate  com- 
merce or  otherwise,  it  may  undoubtedly  be  considered.  The  purpose 
of  the  shipper,  as  an  element  of  the  fact  to  be  found,  was  ascertained 
and  given  effect  not  only  in  the  cases  of  Waggoner  v.  Whaley  and  State 
v.  Gulf  C.  &  S.  F.  Ry.  Co.  (Texas  Civ.  App.),  44  S.  W.  Rep.,  542,  but 
also  in  Cutting  v.  Florida  Ry.  and  Nav.  Co.  (C.  C),  46  Fed.  Rep., 
641,  as  may  be  seen  from  an  examination  of  those  cases.  See,  also, 
section  7,  Interstate  Commerce  Act,  page  3159  (3  U.  S.  Comp.  St., 
1901). 

While  perhaps  at  the  risk  of  being  considered  prolix,  we  will  add,  in 
view  of  the  importance  of  the  question  under  consideration,  that  whether 
or  not  the  transportation  between  the  Texas  points  was  a  constituent 


10  6.  C.  &  S.  P.  Ry.  Co.  v.  State  of  Texas. 

of  a  continuous  shipment  of  interstate  commerce  does  not  necessarily 
depend  upon  the  fact  that  the  corn  was  imported  from  South  Dakota 
or  Kansas  City  to  Texarkana,  Texas,  immediately  preceding  its  trans- 
portation to  Goldthwaite,  Texas,  nor  upon  the  fact  that  it  was  carried 
to  the  last  named  place  in  the  same  cars  in  which  it  had  been  carried 
from  Kansas  City,  but  rather  upon  the  character  of  the  transaction  be- 
tween the  Samuel  Hardin  Grain  Company  and  Saylor  &  Burnett,  in 
pursuance  of  which  the  corn  was  carried  from  Texarkana  to  Goldthwaite, 
or,  in  other  words,  whether  the  Samuel  Hardin  Grain  Company,  in 
selling  and  shipping  the  corn  for  delivery  to  Saylor  &  Burnett,  were 
engaged  in  State  or  interstate  commerce.  That  the  transaction  be- 
tween the  Samuel  Hardin  Grain  Company  and  the  Harroun  Commis- 
sion Company,  in  pursuance  of  which  the  corn  was  forwarded  from, 
Kansas  City  to  Texarkana,  and  there  delivered  by  the  latter  to  the  for- 
mer, was  one  of  interstate  commerce,  does  not  admit  of  controversy. 
But  because  the  Samuel  Hardin  Grain  Company  were  engaged  in  inter- 
state commerce  in  buying  the  corn  does  not  prove  that  they  were  also 
engaged  in  interstate  commerce  in  selling  it.  Every  wholesale  dealer 
in  Texas  may  be  said  to  be  engaged  in  interstate  commerce  when  he 
makes  purchases  in  pursuance  of  which  goods  are  shipped  to  him  from 
other  States,  but  it  would  not  do  to  hold  that  in  selling  and  reshipping 
these  goods  to  his  Texas  customers  he  is  also  engaged  in  interstate  com- 
merce, even  though  he  should  reship  them  in  the  same  cars,  and  to 
fill  orders  accepted  prior  to  the  purchase  of  the  goods.  The  purchase 
from  the  nonresident  owner,  and  the  through  shipment  in  pursuance 
thereof,  constitute  interstate  commerce;  but  when  that  transaction  is 
fully  accomplished,  and  the  resident  dealer  becomes  the  owner  and  pos- 
sessor of  goods  situated  in  Texas — goods  which  have  thus  reached  the 
destination  given  them  by  the  seller  and  shipper — they  become  a  part 
of  the  general  property  of  the  State,  and,  if  sold  and  reshipped  to  an- 
other point  in  the  State,  such  sale  and  shipment  constitute  commerce 
within  this  State,  and  not  interstate  commerce.  This  principle  was 
applied  by  this  court  in  deciding  the  case  of  Southern  Kansas  Railway 
Company  v.  Stump  &  Weaver,  before  referred  to.  As  a  purchaser  and 
importer  of  Colorado  eoal,  Haggart  was  engaged  in  interstate  commence, 
but  in  selling  and  reshipping  it  to  his  Texas  customers  he  was  engaged 
in  State  commerce ;  and  we  held  in  that  case  that  the  nature  of  his  local 
business  was  not  changed  merely  because  when  he  ordered  a  given  car 
of  coal  from  Colorado  he  intended  to  reload  and  reship  it  from  Pan- 
handle to  Miami  to  fill  an  order  already  placed  with  him  by  Stump  & 
Weaver,  who  were  engaged  in  business  at  the  latter  place.  *  We  see  no 
reason  to  doubt  the  soundness  of  that  decision,  and  the  only  question 
of  difficulty  is  whether  this  case  comes  within  the  ruling  there  made. 
The  Samuel  Hardin  Grain  Company  had  no  office  or  place  of  business 
in  Texas,  and  may  thus  be  said  to  be  in  a  position  different  from  that 
of  Haggart;  their  business  being,  as  testified  by  the  manager,  "that 
of  soliciting  orders  from  Kansas,  Missouri,  Indian  Territory,  Texas, 
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and  other  States,  and,  when  such  orders  are  [were]  received,  to  buy 
the  commodities  and  fill  such  orders  as  quickly  as  possible,"  with  their 
office  in  Kansas  City.  But  it  matters  not  what  their  general  course  of 
business  may  have  been,  provided  in  this  instance  they  were  engaged  in 
commerce  within  this  State;  and  we  have  finally  concluded  that  they 
were,  or  at  least  that  we  would  not  be  warranted  in  disturbing  the  trial 
court's  finding  to  that  effect.  If  the  two  cars  of  corn  had  reached  Texar- 
kana,  the  ultimate  destination  of  the  original  shipment,  and  had  been 
there  delivered  to  the  Harroun  Commission  Company  before  any  nego- 
tiations took  place  between  the  two  companies  at  Kansas  City,  and  the 
grain  company  had  then  bought  and  reshipped  the  corn  to  Goldthwaite, 
the  transaction  would  undoubtedly  have  been  entirely  local.  Brown  v. 
Houston,  114  U.  S.,  5  Sup.  Ct.,  29  L.  Ed.,  supra.  But  under  the  pecu- 
liar facts  of  this  case,  should  not  the  corn  be  treated  as  constructively 
in  Texarkana,  where  it  was  then  due,  as  its  place  of  destination  under 
the  then  pending  shipment,  with  all  freight  charges  paid,  when  the 
negotiations  took  place  at  Kansas  City?  We  incline  to  think  so.  Cer- 
tain it  is  that  the  parties  did  not  understand  or  intend  that  the  grain 
company  should  acquire  any  title  to  or  have  anything  to  do  with  the 
corn  till  it  was  delivered  to  them  in  Texas. 

The  court  found  against  the  contention — the  most  plausible  urged  by 
appellant — that  the  transactions  took  the  form  they  did  to  disguise  a 
real  interstate  shipment  and  we  feel  bound  to  respect  this  finding.  We 
think,  therefore,  the  case  is  not  to  be  distinguished  in  principle  from 
Railway  Co.  v.  Stump  &  Weaver,  supra,  which  we  think  was  correctly 
decided,  and  we  know  of  no  decision  of  our  Supreme  Court  or  of  the 
Supreme  Court  of  the  United  States  in  conflict  with  it;  and  the  judg- 
ment will  be  accordingly  affirmed. 

Affirmed. 

Writ  of  error  granted  and  judgment  affirmed. 


George  H.  Schmitt  v.  New  Braunfelser  TTnterstuetzungs 

Verein. 

Decided  March  25,  1903. 

Benefit  Society— Change  of  Beneficiary— Custom— Notice. 

An  unincorporated  mutual  benefit  society  had  no  provision  in  its  constitution 
or  by-laws  for  making  a  change  in  the  beneficiary  originally  secured  by  its 
certificate;  but  it  had  been  the  custom  since  its  organization  to  permit  a  mem- 
ber to  make  such  change  by  indorsement  on  the  application.  A  wife  taking 
insurance  for  the  benefit  of  her  husband,  after  divorce,  so  changed  the  benefit 
to  her  brothers  and  sisters  without  the  consent  of  the  original  beneficiary. 
Held,  that,  in  the  absence  of  evidence  that  the  custom  was  or  was  not  known 
to  the  husband  and  wife  when  the  benefit  was  secured,  it  might  be  presumed 
that  it  was  known  and  that  the  parties  contracted  with  a  view  to  it,  and  the 
divorced  husband  could  not  recover  the  benefit  on  her  death. 
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Appeal  from  the  District  Court  of  Comal.  Tried  below  before  Hon. 
L.  W.  Moore. 

George  H.  Schmitt  brought  the  suit  against  the  New  Braunfelser 
TTnterstuetzungs  Verein,  but  was  denied  a  recovery,  and  appealed. 

J.  D.  Quinn,  for  appellant. 
Aug.  E.  Altgelt,  for  appellee. 

STREETM AN,  Associate  Justice. — Appellee  is  an  incorporated 
mutual  benefit  society,  organized  in  1876,  for  the  purpose  of  collecting 
by  assessments  on  the  death  of  a  member,  a  sum  not  to  exceed  $1000, 
and  paying  it  to  the  beneficiary  named  in  the  certificate  of  such  de- 
ceased member. 

Elise  Schmitt  became  a  member  of  the  society  in  1884.  In  her  appli- 
cation for  membership  her  husband,  the  appellant,  was  named  as  bene- 
ficiary. She  died  October  10,  1900,  and  the  society  paid  the  sum  of 
$1000  to  her  brothers  and  sisters,  who  had  subsequently  been  desig- 
nated by  her  as  beneficiaries  in  lieu  of  her  husband.  Appellant  there- 
upon brought  this  suit  to  recover  the  benefit  fund,  upon  the  theory 
that  the  insured  had  no  right  to  change  the  beneficiary. 

The  district  judge  filed  the  following  findings  of  fact : 

"1.  The  defendant  association  is  a  voluntary  association  under  ar- 
ticles of  agreement  and  its  by-laws,  without  any  charter  or  incorporation. 

"2.  The  plaintiff  and  Mrs.  Elisabeth  Schmitt  were  husband  and 
wife  in  1884.  She  filed  her  application  to  become  a  member  of  said 
association,  designating  plaintiff  as  beneficiary  at  that  time,  which  was 
duly  accepted  and  she  became  a  member  thereof.  She  died  October, 
1900.  The  by  laws  of  the  association  are  wholly  silent  as  to  any  member 
making  any  designation  of  a  beneficiary.  The  custom  prevailing  with 
the  association  from  its  organization  was  to  permit  its  members  to  mate 
their  designation  by  indorsement  upon  the  application  at  any  time,  and 
to  permit  the  member  to  change  this  designation  at  any  time  by  a  like 
indorsement  upon  the  application. 

"3.  The  plaintiff  and  Mrs.  Schmitt  separated  in  1891  or  1892,  under 
articles  of  agreement,  and  divided  their  property,  and  continued  to  live 
so  separated  till  her  death,  he  moving  out  of  the  State. 

"4.  In  1893  she  designated  her  brothers  and  sisters  as  her  benefi- 
ciaries under  her  benefit  certificate  by  indorsement  thereon. 

"5.  The  by-laws  provided  that  upon  the  death  of  a  member  the 
money  collected  to  pay  off  any  benefit  certificate  should  be  held  for  the 
heirs  of  the  deceased  member." 

The  court  concluded  from  these  facts  that  the  appellant  had  no  vested 
right  to  the  benefit  by  reason  of  his  original  designation  as  beneficiary, 
but  that  the  same  was  under  the  control  of  Mrs.  Schmitt,  and  her  sub- 
sequent designation  of  her  brothers  and  sisters  as  beneficiaries  entitled 
them  to  the  fund,  and  awarded  judgment  for  defendants. 
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The  principal  question  involved  is  the  right  of  the  insured  under 
these  circumstances  to  change  the  beneficiary  originally  named  in  the 
application,  and  to  designate  different  persons  as  beneficiaries.  It  is 
pretty  well  settled  in  our  State  that  in  an  ordinary  policy  of  life  in- 
surance, the  beneficiary  acquires  a  vested  right  upon  the  issuance  of  the 
policy  which  can  not  be  divested  by  the  insured  without  his  consent. 
Irwin  v.  Insurance  Co.,  16  Texas  Civ.  App.,  683,  and  cases  cited.  There 
is  much  difference  of  opinion  as  to  whether  the  same  rule  applies  to  in- 
surance in  a  mutual  benefit  society.  There  are  authorities  of  some 
weight  which  maintain,  that,  by  reason  of  the  very  nature  of  such 
organizations,  the  insured  retains  complete  control  over  the  certificate, 
and  may  change  the  beneficiary  whenever  he  chooses.  Niblock,  Ben. 
Soc.  and  Ace.  Ins.,  sec.  212,  and  cases  cited.  Our  courts  have  not  yet 
indicated  their  support  of  this  doctrine. 

The  only  cases  which  we  have  examined  bearing  upon  the  subject  are 
those  in  which,  either  in  the  benefit  certificate  itself  or  in  the  by-laws 
of  the  organization,  the  right  to  change  the  beneficiary  was  expressly 
provided  for.  Splawn  v.  Chew,  60  Texas,  532;  Byrne  v.  Casey,  70 
Texas,  247.  These  and  other  decisions  clearly  establish  the  rule,  that, 
in  such  case,  the,  by-laws  of  the  society  become  a  part  of  the  contract  and 
will  prevail,  even  over  the  designation  of  a  beneficiary  in  the  application. 
Thomas  v.  Leake,  67  Texas,  469. 

The  inquiry  at  last  is  as  to  the  understanding  of  the  parties  at  the 
time  the  contract  was  executed.  In  this  case,  no  certificate  was  actually 
issued,  the  application  and  its  acceptance  constituting  the  only  evidence 
of  the  contract.  This  application  and  the  by-laws  of  the  society  were 
entirely  silent  as  to  the  right  of  the  insured  to  change  the  beneficiary. 

There  was  evidence,  however,  which  we  have  concluded  was  sufficient 
to  sustain  the  finding  of  the  court  that  from  its  organization  there  had 
been  an  established,  universal  usage  in  the  society  by  which  a  member 
was  permitted,  at  any  time,  to  change  the  beneficiary  originally  named 
in  the  application.  We  are  well  satisfied  that  if  it  had  been  shown  that 
at  the  time  of  her  application  Mrs.  Schmitt  had  been  expressly  notified 
of  this  usage,  she  would  be  held  to  have  contracted  with  reference  to  it. 
There  is  no  evidence  in  the  record  aside  from  that  afforded  by  the  ex- 
estence  of  the  usage  itself,  that  either  she  or  her  husband  had  knowledge 
of  this  practice.  Appellant,  however,  who  testified  in  the  case,  did  not 
testify  that  he  did  not  know  of  it,  and  the  act  of  the  wife  in  changing 
the  beneficiaries  would  indicate  that  she  understood  she  had  a  right  to 
do  so. 

Proof  of  usage  will  not,  of  course,  be  permitted  to  overthrow  the  ex- 
press provisions  of  a  contract,  but  it  is  frequently  resorted  to  for  the 
purpose  of  ascertaining  the  intention  of  the  parties,  not  only  in  cases 
where  the  contract  is  ambiguous,  but  also  with  reference  to  matters  upon 
which  the  contract  itself  is  silent.  In  such  cases  the  usage,  if  known  to 
the  parties,  will  constitute  a  part  of  the  contract;  and  not  only  so,  but 
if  the  usage  is  shown  to  have  been  long  established  and  universal  in  its 
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application,  it  affords  presumptive  evidence  that  the  parties  knew  of  its 
existence.  Such  presumption  is  not  necessarily  conclusive;  but,  under 
the  circumstances  of  this  case,  we  have  decided  that  it  was  at  least  suffi- 
cient to  authorize  the  court  in  concluding  that  it  was  known  to  the 
parties,  and  that  they  contracted  with  reference  to  it.  Clarke's  Brown 
on  Usages  and  Customs,  chap.  4;  10  Law.  Rep.  Ann.,  785,  note. 
We  therefore  conclude  that  there  was  no  error  in  the  judgment,  and  it 

is  affirmed. 

Affirmed. 


Houston  &  Texas  Central  Railway  Company  v. 

W.  W.  Batchlee. 

Decided  March  25,  1903. 

1. — Carriers  of  Passengers— Assault  by  Conductor. 

One  who  has  disembarked  from  a  train  and  is  going  off  the  platform  is 
still  a  passenger,  entitled  to  protection  against  an  assault  by  the  carrier's  own 
servants,  and  this  irrespective  of  the  object  of  his  journey  or  his  reason  for 
stopping  at  that  station. 

2.— Same— Passenger  Provoking  Assault— Mitigation  of  Damages. 

In  an  action  of  damages  against  a  railway  company  for  an  assault  by  its 
conductor  upon  a  passenger,  the  defendant  may  show  in  mitigation  of  the  dam- 
ages that  the  passenger  provoked  the  assault  by  the  use  of  grossly  insulting 
language  to  the  conductor  without  cause,  where  the  assault  was  within  such  a 
short  time  after  the  provocation  as  to  induce  a  presumption  that  it  was  com* 
mitted  under  the  immediate  influence  of  the  passion  thus  excited. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon.  J. 
E.  Dillard. 

Baker,  Bolts  Baker  &  Lovett  and  Frost,  Neblett  &  Blanding,  for 
appellant. 

0.  C.  Oroce  and  S.  P.  Skinner,  for  appellee. 

FLY  Associate  Justice. — Appellee  recovered  a  judgment  against 
appellant  for  $5125,  for  damages  received  by  him  through  an  assault 
committed  on  him  by  a  conductor  in  the  employ  of  appellant. 

It  appears  from  the  statement  of  facts  that  appellee  was  in  Wax- 
ahachie  and  purchased  a  ticket  over  appellant's  railroad  to  Ferris,  where 
he  resided.  It  seems  that  it  was  necessary  to  change  cars  at  Garrett  and 
take  another  train  to  Ferris,  and  finding  that  he  would  have  to  stay 
there  for  some  time  before  the  train  arrived,  he  concluded  to  go  to  Ennis 
and  wait  there  for  the  train.  It  was  only  three  miles  from  Garrett  to 
Ennis,  and  when  the  conductor,  Grange  Ashe,  came  for  the  fare,  appel- 
lee, not  having  purchased  a  ticket  to  Ennis,  tendered  10  cents  in  pay- 
ment. The  conductor  demanded  25  cents,  which  appellee  paid,  but  told 
the  conductor  that  he  would  appropriate  the  money  to  his  own  use.    The 
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conductor  made  out  a  receipt  for  the  money  and  tenderel  it  to  appellee, 
who  refused  it  and  reiterated  the  charge  that  appellant  was  a  thief,  and 
called  him  a  "damned  son  of  a  bitch."  This  occurred  a  very  short  time 
before  the  train  stopped  at  Ennis.  At  that  place  appellee  got  off,  and 
while  moving  off  the  platform  was  struck  by  Ashe  with  a  piece  of  iron, 
and  a  fight  ensued. 

The  court  charged  the  jury  that  the  relation  of  carrier  and  passenger 
continues  until  the  journey  paid  for  is  ended,  and  not  only  until  the 
passenger  has  left  the  car,  but  until  he  has  left  the  station,  or  until  a 
reasonable  time,  to  be  determined  by  the  circumstances,  has  been  given 
him  to  leave  the  premises.  Appellant  admits  that  the  charge  embodies 
the  law  usually  applicable  to  passengers,  but  contends  that  because- ap- 
pellee went  to  Ennis  merely  to  pass  the  time  until  the  next  train  going 
north  should  arrive,  the  moment  he  left  the  car  at  Ennis  the  relation 
of  passenger  and  carrier  ceased.  There  is  no  merit  whatever  in  the 
contention.  The  relation  of  passenger  and  carrier  can  not  be  made  de- 
pendent on  the  object  that  a  passenger  has  in  view  in  making  a  journey 
Appellee  had  the  right  to  go  to  Ennis  or  any  other  point  for  any  purpose 
he  deemed  necessary  for  his  convenience,  comfort  or  pleasure,  and  he 
was  entitled  to  the  same  rights,  protection  and  privileges  as  though  he 
had  gone  on  affairs  of  state  or  the  most  momentous  matters  of  business. 
It  may  have  been  necessary  for  appellee  to  stay  at  the  station  so  as  to  be 
there  when  the  other  train  came  in,  and  if  so,  he  was  entitled  to  pro- 
tection while  so  waiting.    Eailway  Co.  v.  Dick,  63  S.  W.  Bep.,  895. 

In  its  answer  appellant  stated  that  appellee  should  not  recover  because 
he  had  willfully  insulted  the  conductor  and  provoked  the  difficulty  with 
him,  and  therefore  the  contention  that  the  charge  as  to  a  verbal  provo- 
cation not  justifying  an  assault  was  not  applicable  to  the  pleadings  and 
facts  and  can  not  be  sustained. 

The  charge  was  as  follows :  "You  are  further  instructed,  that  under 
the  laws  of  this  State,  insulting. wqrds  do  not  justify  an  assault;  and 
though  you  may  believe,  should  you  so  believe,  that  the  plaintiff,  while 
on  defendant's  train,  used  insulting  words  to  the  conductor  in  charge  of 
said  train,  yet  such  words,  if  used,  would  not  justify  a  subsequent  as- 
sault by  such  conductor  on  plaintiff,  but  such  subsequent  assault,  if  com- 
mitted, would  be  unlawful."  This  charge  is  the  law,  and  no  cause  of 
complaint  could  have  arisen  in  connection  with  it,  had  no  special 
charges  been  asked  by  appellant.  But  in  connection  therewith  appel- 
lant requested  that  the  following  instructions  be  given: 

"You  are  instructed  that  though  a  railway  company  owes  the  duty  of 
protection  to  all  persons  on  its  train  as  passengers,  and  to  those  lawfully 
and  rightfully  at  its  station  houses  and  depot  premises,  yet  a  passenger 
also  owes  a  corresponding  duty  of  so  demeaning  himself  as  is  not  rea- 
sonably calculated  to  provoke  a  personal  assault  upon  himself  by  any 
employe  of  the  carrier;  and  if  such  person  willfully  insults  an  employe 
of  such  carrier  in  such  manner  as  that  an  assault  may  be  reasonably 
expected  to  ensue  as  a  result,  then  such  insult  may  be  considered  by 
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the  jury  on  the  trial  of  a  suit  by  such  person  for  damages,  in  mitigation 
of  damages,  if  any  damages  are,  or  ought  to  be,  recoverable  on  account 
of  such  assault. 

"You  are  also  instructed,  that  though  insulting  words  will  not  justify 
an  assault,  yet,  if  you  do  believe  from  the  evidence  before  you,  under 
the  instructions  given  you  by  the  court,  that  at  the  time  the  assault  was 
made  by  Ashe  upon  the  plaintiff,  Batchler,  he,  the  plaintiff,  was  still  a 
passenger  of  the  railway  company,  and  believe  he  is  entitled  to  recover 
damages  in  this  suit,  and  you  do  also  believe  that  such  assault  was 
provoked  or  caused  by  any  insulting  epithets  or  words  used  by  Batchler 
towards  Ashe,  then  such  insulting  language  may  be  considered  by  you 
in  mitigation  of  the  amount  or  measure  of  damages,  if  you  should  believe 
the  plaintiff  is  entitled  to  recover  any  damages  against  the  defendant." 

It  was  established  beyond  question  that  the  difficulty  between  the  con- 
ductor and  appellee  was  precipitated  by  the  unprovoked  and  outrageous 
language  of  the  latter  towards  the  conductor  while  in  the  lawful  dis- 
charge of  the  duties  incumbent  upon  him,  and  the  direct  question  is 
presented  as  to  whether  a  railroad  company  can  offer  in  mitigation  of 
damages  such  conduct  upon  the  part  of  the  passenger. 

There  are  two  lines  of  decisions  in  the  different  States  of  the  Union 
on  this  question,  the  one  holding  that  verbal  provocation  does  not  justify 
an  assault,  and  does  not  mitigate  actual  damages,  but  may  be  shown  in 
mitigation  of  exemplary  damages,  while  the  other  holds  that  insulting 
language  may  be  shown  in  mitigation  of  actual  as  well  as  exemplary 
damages.  A  short  review  of  some  of  the  cases  will  be  instructive  and 
cast  light  upon  the  position  of  the  court. 

Among  those  States  holding  that  verbal  provocation  to  an  assault  and 
battery  may  mitigate  punitive,  but  not  compensatory  'damages,  are 
Maine,  New  Jersey,  Wisconsin,  and  a  few  others.  In  the  case  of  Osier  v. 
Walton,  50  Atl.  Rep.,  590,  the  Supreme  Court  of  New  Jersey  said  that 
only  one  case,  that  of  Robinson  v.  Rupert,  23  Pa.,  523,  sustains  the  po- 
sition that  verbal  provocation  will  mitigate  damages  resulting  from  an 
assault,  and  all  other  adjudged  cases  examined  by  the  court  hold  that 
while  such  provocation  may  mitigate  punitive  damages,  it  must  not  be 
allowed  to  reduce  actual  damages.  It  is  said  by  that  court  that  most 
of  the  decisions  are  collected  in  4  Century  Dig.,  p.  935,  and  a  reference 
to  that  work  discloses  that  a  majority  of  the  decisions  are  opposed  to  the 
doctrine  of  the  New  Jersey  court. 

In  the  case  of  Ward  v.  White,  9  S.  E.  Rep.,  1021,  speaking  of  verbal 
provocation,  the  Supreme  Court  of  Virginia  said:  "They  caused  the 
assault — provoked  it;  were  of  a  character  to  greatly  excite  and  inflame 
the  passions  of  the  defendant;  and,  while  the  time  extended  itself 
through  the  period  during  which  the  whereabouts  of  the  plaintiff  was 
unknown,  the  subsequent  meeting  brought  the  whole  matter  vividly  be- 
fore the  mind,  and  again  ignited  the  passions  of  a  man  thus  put  under 
the  ban  of  a  newspaper  insult,  which  was  at  the  very  time  of  the  assault 
under  the  eyes  of  thousands  of  his  fellow  men,  and  which  tended  to- 
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wards  his  utter  degradation.  He  was  taunted  with  the  matter  on  every 
hand,  and  so  far  from  cooling,  time — the  lapse  of  time  itself  short,  and 
enforced  by  the  absence  of  the  offender — had  only  more  and  more  ex- 
cited the  outraged  passions  of  the  defendant,  and  caused  him  to  do  an 
act  which  it  is  unreasonable  to  suppose  he  would  have  committed  with- 
out them.  They  were  properly  admitted  in  mitigation  of  damages,  and 
were  as  essentially  a  part  of  the  case  as  the  assault  itself/' 

In  the  case  of  Bailway  Co.  v.  Barger,  26  Law.  Bep.  Ann.,  220,  where 
a  conductor  of  a  railroad  company  had  assaulted  a  passenger,  the  Court 
of  Appeals  of  Maryland  said :  "Whilst  the  provocation  of  the  plaintiff 
may  not  justify  an  assault,  yet  if  it  be  of  such  character  as  would  nat- 
urally arouse  the  anger  and  passions  of  men  of  ordinary  temperaments, 
and  if  it  is  not  too  remote,  it  is  admissible  in  mitigation  of  damages. 
The  authorities  differ  somewhat  as  to  whether  evidence  of  recent  provo- 
cation can  be  admitted  in  mitigation  of  compensatory  damages.  In 
Wisconsin  it  has  been  held  that  it  can  not  be ;  whilst  in  New  York,  Kiff 
v.  Youmans,  86  N.  Y.,  330,  and  in  Pennsylvania,  Bobison  v.  Bupert,  23 
Pa.,  523,  it  has  been  decided  that  it  may  mitigate  compensatory  as  well 
as  punitive  damages.  It  is  said  in  Bobison  v.  Bupert,  supra,  that  when 
thete  is  a  reasonable  excuse  for  the  defendant,  arising  from  the  provoca- 
tion or  fault  of  the  plaintiff,  but  not  sufficient  entirely  to  justify  the  act 
done,  there  can  be  no  exemplary  damages,  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual  damages.  If  it  were  not  so, 
the  plaintiff  would  get  full  compensation  for  damages  occasioned  by 
himself." 

In  the  New  York  case  above  cited,  the  court  said :  "It  still  remains 
that  the  plaintiff  provoked  the  trespass,  was  himself  guilty  of  the  act 
which  led  to  the  disturbance  of  the  public  peace.  Although  this  provo- 
cation fails  to  justify  the  defendant,  it  may  be  relied  upon  by  him  in 
mitigation  even  of  compensatory  damages.  This  doctrine  is  as  old  as 
the  action  of  trespass  (Avery  v.  Bay,  1  Mass.,  11 ;  Richardson  v.  Hine, 
42  Conn.,  206 ;  Thomas  v.  Powell,  7  C.  &  P.,  807 ;  Lee  v.  Woolsey,  19 
Johns.,  319;  Corning  v.  Corning,  6  N.  Y.,  103;  Cushman  v.  Byan,  1 
Story,  100) ;  and  is  correlative  to  the  rule  which  permits  circumstances 
of  aggravation,  such  as  time  and  place  of  an  assault,  or  insulting  words, 
or  other  circumstances  of  indignity  and  contumely  to  increase  them." 

In  the  case  of  Daniel  v.  Giles  (Tenn.),  66  S.  W.  Bep,,  1128,  it  was 
held:  "The  court  properly  charged  the  jury  that  no  words  or  insults 
or  opprobrious  epithets  would  justify  an  assault.  It  is  well  settled,  how- 
ever, that  any  provocation  calculated  to  heat  the  blood  or  arouse  the 
passions  of  a  reasonable  man,  if  offered  at  the  time  of  the  assault,  or  so 
recently  as  to  become  a  part  of  the  res  gestae,  is  admissible  in  evidence, 
and  must  be  considered  by  the  jury  in  mitigation  of  damages." 

The  courts  of  Massachusetts,  Connecticut,  Iowa,  South  Carolina,  Ala- 
bama, Georgia  and  Louisiana  are  in  accord  with  the  courts  from  whose 
decisions  the  foregoing  quotations  have  been  made,  and  the  English 
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courts  have  uniformly  held  that  insulting  words,  which  provoke  an 
assault,  should  be  considered  in  mitigation  of  damages,  Compensatory 
as  well  as  exemplary.  Tyson  v.  Booth,  100  Mass.,  258 ;  Bonino  v.  Cale- 
donio,  144  Mass.,  299 ;  Bartram  v.  Stone,  31  Conn.,  159 ;  Thrall  v. 
Knapp,  17  Iowa,  469;  Keise  v.  Smith,  71  Ala.,  481;  Hayes  v.  Seas  (S. 
C),  29  S.  E.  Rep.,  259;  Cross  v.  Carter  (Ga.),  28  S.  E.  Rep.,  390. 

The  question  has  never  been  directly  passed  upon  in  the  courts  of 
Texas,  and  the  way  is  clear  for  a  choice  between  the  doctrine  advanced 
by  Vermont,  Maine,  New  Jersey,  Wisconsin,  Illinois  and  Michigan  and 
that  held  by  the  States  whose  decisions  have  been  above  cited.  It  is 
argued  by  the  courts  holding  that  mitigation  of  damages  can  not  be 
allowed  for  words  of  provocation,  that  if  they  may  mitigate  they  may  re- 
duce the  damages  to  a  mere  nominal  sum,  or  even  fully  justify.  We  can 
readily  conceive  of  cases  of  such  outrageous  provocation  as  should  justify 
the  reduction  of  damages  for  an  assault  to  a  nominal  sum,  and,  were 
it  not  for  the  unbroken  precedents,  we  should  be  inclined  to  go  further 
and  hold  that  it  should  preclude  the  assaulted  party  from  recovery.  An 
injured  person  is  not  permitted  to  recover  damages  when  his  negligence 
has  contributed  to  the  injury,  no  matter  how  negligent  the  party  who  in- 
flicted the  injury  may  have  been,  and  when  a  man  has,  by  his  willful 
and  inexcusable  conduct,  brought  upon  himself  an  assault,  the  jury 
should  at  least  be  permitted  to  consider  such  conduct  in  arriving  at  the 
amount  of  damages  that  should  be  awarded  him.  The  criminal  law  rec- 
ognizes human  frailty  under  the  influence  of  sudden  passion  arising 
from  an  adequate  cause,  and  the  punishment  for  assaults  and  batteries 
may  be  mitigated  by  proof  of  insulting  words,  and  the  crime  of  murder 
reduced  to  a  lower  degree  of  homicide,  and  we  can  see  no  reason  why 
damages  brought  about  by  the  misconduct  of  a  person  should  not  be  miti- 
gated by  proof  of  such  misconduct. 

Railroads  should  be  held  to  a  strict  accountability  in  the  protection  of 
passengers  from  the  violence  of  their  employes,  and  should  be  made  to 
respond  in  damages  for  injury  inflicted  by  such  violence,  but  the  pas- 
senger should  not  be  licensed  to  trample  upon  the  feelings  and  disregard 
the  rights  of  the  employes.  It  is  true  that  the  assault  and  battery  in  this 
case  was  a  violation  of  the  criminal  statute,  and  can  neither  be  wholly 
excused  or  justified,  but  in  a  civil  action  where  the.  assaulted  party  is 
claiming  damages  for  injuries  to  his  person,  he  should  not  reap  the  full 
harvest  of  compensation  for  injuries  which  he  forced  by  a  violation  of 
law  in  using  words  calculated  to  produce  an  assault.  The  use  of  the 
opprobrious  epithets  and  abusive  language  upon  the  part  of  appellee  was 
a  violation  of  one  of  the  penal  laws  of  the  State  (article  599,  Penal 
Code) ,  and  having  by  such  crime  caused  an  attack  upon  his  person,  the 
jury  should  be  allowed  to  consider  his  conduct  in  fixing  his  damages. 
The  justice  of  such  a  rule  appealed  with  such  force  to. the  minds  of  the 
jury  that  they  asked  the  court  if  they  could  not  consider  such  conduct 
in  arriving  at  their  verdict. 
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The  provocation  that  may  be  considered  in  mitigation  of  such  damages 
should  be  so  recent  as  to  induce  the  presumption  that  the  violence  was 
committed  under  the  immediate  influence  of  the  passion  thus  excited. 
The  mitigating  effect  of  the  provoking  words  would  be  lost  if  there  has 
been  time  for  cool  reflection.  The  jury  should,  in  the  light  of  circum- 
stances, consider  as  to  whether  the  assault  was  committed  under  the  im- 
mediate  influence  of  passion  engendered  by  the  insulting  words,  or  was 
the  outcome  of  cool  deliberation. 

The  other  errors  assigned  will  not  be  considered,  as  they  will  not 
probably  occur  on  another  trial.  For  the  reason  that  the  court  erred 
in  refusing  to  charge  the  jury  that  insulting  words  provoking  the  as- 
sault might  be  considered  in  mitigation  of  the  damages,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 

ON  MOTION  FOB  REHEARING. 

It  is  contended  by  appellee  that  the  opinion  in  this  case  is  based 
entirely  on  assault  cases  between  individuals,  and  that  no  case  in  which 
a  carrier  was  a  party  has  been  cited  and  that  none  has  been  discovered 
by  appellant.  While  the  same  principle  would  prevail  as  to  corporations 
as  applies  to  individuals  in  cases  of  this  character,  still  this  court  not 
only  cited  a  case  of  the  application  of  the  principle  in  which  the  con- 
ductor of  a  railway  company  had  assaulted  a  passenger,  but  quoted  ex- 
tensively from  it.  Eailway  v.  Barger  (Md.),  26  Law.  Rep.  Ann.,  220. 
Not  only  did  the  court  in  that  case  hold  that  verbal  provocation  might 
mitigate  or  completely  destroy  punitive  damages,  but  that  it  might  mit- 
igate compensatory  damages.  The  following  charge  asked  by  the  appel- 
lant was  commended:  "That  from  all  the  evidence  in  the  cause,  the 
plaintiff  is  not  entitled  to  recover  exemplary  damages,  but  such  damages 
only  as  will  compensate  him  for  the  injury  done  him,  in  estimating 
which  the  jury  are  at  liberty  to  consider  the  offensive  language  of  the 
plaintiff  (if  they  should  find  he  used  such  language)  in  mitigation  of 
the  damages."  The  court  6aid:  "We  agree  fully  with  the  learned 
counsel  -for  the  appellant  in  his  contention  that  if  the  jury  believed  the 
assault  was  provoked  by  the  language  used  by  the  plaintiff,  as  testified 
to  by  the  conductor,  and  others,  they  were  authorized  to  take  the  provo- 
cation into  consideration  in  mitigation  of  damages." 

Appellee  in  his  testimony  admitted  that  he  applied  provoking  epithets 
to  the  conductor,  justifying  himself  on  the  ground  that  the  conductor 
spoke  abruptly  to  him.  The  language  used  by  the  conductor  was,  "You 
can  pay  or  get  off."  This  occurred  during  the  first  conversation.  The 
conductor  returned  to  appellee  with  a  receipt  for  the  money,  and  it  was 
during  this  second  conversation  that  appellee  again  charged  the  con- 
ductor with  appropriating  money  belonging  to,  the  railroad  company, 
and  applied  the  other  vile  epithet  to  him.  A  female  passenger  on  the 
train  testified  that  when  the  conductor  handed  the  receipt  to  appellee 
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the  latter  threw  it  into  the  former's  face,  and  again  told  him  he  would 
appropriate  the  money.  The  baggagemaster  accounted  for  the  language 
of  the  conductor  about  appellee  paying  or  getting  off,  by  the  fact  that 
appellee  seemed  like  he  was  not  going  to  pay.  He  also  testified  that  the 
receipt  was  thrown  into  the  fape  of  the  conductor  by  appellee  and  the 
abusive  language  used  in  the  first  conversation  repeated.  We  think  the 
statement  of  facts  justified  this  court  in  concluding  that  the  language 
used  by  appellee  was  unprovoked.  However,  on  another  trial  of  this 
cause  it  will  be  the  province  of  the  jury  to  determine  the  character  of  the 
language  used  by  appellee  to  the  conductor,  as  well  as  to  determine 
whether  the  assault  was  made  under  the  immediate  influence  of  sudden 
passion  engendered  by  the  provoking  language,  and  to  what  extent  it 
should  mitigate  the  damages.  The  judgment  in  this  case  is  reversed  be- 
cause the  court  refused  to  allow  the  jury  to  pass  upon  those  facts  in  the 
trial  of  the  case. 

While  appellee  admits  that  he  does  not  know  whether  the  question  of 
"cooling  time"  is  one  of  law  or  fact,  it  is  contended  that  under  the  facts 
of  the  case  the  assault  was  calmly  and  deliberately  made,  and  the  ques- 
tion should  not  have  been  submitted  to  the  jury.  Only  a  few  minutes  at 
furthest  could  have  elapsed  between  the  time  the  verbal  provocation 
was  given  and  the  assault  was  committed,  and  men  might  differ  as  to 
the  length  of  time  it  would  take  for  a  man  to  become  calm  and  sedate 
after  receiving  such  insults.  It  was  peculiarly  a  question  of  fact  to  be 
decided  upon  by  a  jury.  Sutherland,  in  discussing  words  of  provoca^' 
tion  for  an  assault  says:  "The  mitigating  effect  of  a  provocation  in 
words  is  spent  when  there  has  been  time  for  reflection,  and  for  the  pas- 
sion excited  by  it  to  cool.  Other  antecedent  facts,  however,  may  be 
proved  in  mitigation,  where  they  are  connected  with  the  acts  com- 
lained  of,  and  afford  an  explanation  of  the  motives  and  conduct  of  the 
defendant,  and  show  him  less  culpable  than  he  would  otherwise  ap- 
pear." Suth  on  Dam.,  sec.  151.  A  Maine  case  is  cited  by  the  author 
in  which  an  affray  in  the  afternoon  was  allowed  in  evidence  in  a  suit 
brought  for  damages  arising  from  an  assault  in  the  evening,  as  bearing 
upon  the  amount  of  the  damages. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


Hill  v.  Halliburton.  21 

George  A.  Hill  et  al.  v.  Jennie  Halliburton  et  al. 

Decided  March  27,  1903. 

Appeal  Bond — Approval  by  Judge — Injunction. 

Upon  an  appeal  from  an  order  of  the  district  court  appointing  a  receiver 
the  judge  may  fix  the  amount  of  the  bond,  but  its  approval  must  be  by  the 
clerk;  the  judge  has  no  power  to  approve  the  bond  or  to  entertain  a  motion  to 
expunge  the  clerk's  approval  therefrom,  and  an  injunction  from  the  Court  of 
Civil  Appeals  will  lie  to  restrain  such  action. 

Original  application  for  injunction. 
O'Brien,  John  &  O'Brien,  for  applicants. 
E.  C.  McLean,  for  respondents. 

GARRETT,  Chief  Justice.— George  A.  Hill  and  others  have  filed 
in  this  court  an  application  for  an  injunction  against  the  Hon.  W.  H. 
Pope,  judge  of  the  Fifty-eighth  Judicial  District,  B.  Boykin,  the  clerk 
of  said  district  court,  and  J.  A.  Paulhamus,  who  had  been  appointed  by 
said  judge  as  receiver  of  certain  property  involved  in  a  suit  in  said  court 
by  an  interlocutory  order  entered  therein  to  restrain  them  from  disre- 
garding the  appeal  of  the  applicants  from  said  order  and  interfering  with 
said  property.  Applicants  averred  that  they  had  excepted  to  the  order 
appointing  the  receiver,  and  had  perfected  an  appeal  therefrom,  and 
superseded  the  same  by  filing  a  bond  in  an  amount  fixed  by  the  judge, 
and  that  upon  a  motion  filed  by  the  plaintiff  in  the  court  below  the  judge 
was  about  to  order  the  approval  of  the  district  clerk  erased  from  said 
bond  and  to  declare  the  same  annulled  and  of  no  effect.  A  preliminary 
writ  was  granted,  and  the  respondents  were  cited  to  show  cause  why  it 
should  not  made  final. 

The  application  for  the  restraining  order  of  this  court  and  the  answers 
of  the  respondents,  so  far  as  need  be  stated  for  the  purpose  of  disposing 
of  the  matter  before  the  court,  show  that  the  respondents  brought  suit 
in  said  district  court  against  the  applicants  for  the  conversion  of  cer- 
tain petroleum  oil  described  in  the  petition,  and  for  an  injunction  re- 
straining them  from  disposing  of  the  same,  and  for  the  appointment  of 
a  receiver;  that  on  January  12,  1903,  the  district  judge  granted  a  pre- 
liminary injunction  as  prayed  for,  and  notice  was  ordered  to  the  defend- 
and  to  appear  before  the  judge  in  chambers  at  a  time  fixed  and  show 
cause  why  the  injunction  should  not  be  made  permanent  and  a  receiver 
appointed  as  prayed  for  in  the  petition.  Upon  the  hearing  in  accordance 
with  said  notice  the  judge  finally  entered  an  order  appointing  the  re- 
spondent, J.  A.  Pdulhamus,  as  receiver  of  said  property,  and  said  Paul- 
hamus at  once  qualified  by  executing  a  bond  in  the  amount  fixed  by  the 
court  and  taking  the  oath  prescribed  by  law.  Possession  of  the  property 
was  at  once  surrendered  to  him  by  the  defendants.  The  defendants 
excepted  to  said  order  of  the  court  appointing  a  receiver,  and  gave  no- 
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tice  of  appeal  therefrom.  The  judge  fixed  the  amount  of  a  supersedeas 
bond  at  the  sum  of  $100,000.  The  defendants  presented  a  bond  to  the 
clerk  which  was  accepted  and  approved  and  filed  by  him. 

It  is  shown  by  the  answer  of  the  Hon.  W.  H.  Pope  that  the  amount  of 
the  supersedeas  bond  was  fixed  by  the  court  on  hearing  of  a  motion  filed 
by  the  defendants  to  have  the  same  fixed;  and  that  when  the  same  was 
granted  and  the  amount  fixed,  it  was  further  ordered  that  the  bond 
should  be  presented  to  the  court  for  its  approval;  and  that  the  receiver 
should  have  five  days  or  other  reasonable  time  to  be  thereafter  fixed  by 
the  court  in  which  to  make  an  accurate  measurement  and  inventory  of 
the  petroleum  oil  in  his  possession.  The  original  order  made  by  the 
court  does  not  contain  the  direction  that  the  bond  should  be  presented 
to  the  judge  for  approval,  or  that  the  receiver  should  be  allowed  time  to 
measure  the  oil.  It  appears  that  the  original  order  was  drawn  with 
blanks  left  for  the  name  of  the  receiver  and  the  amount  of  his  bond  and 
for  the  amount  of  the  supersedeas  bond,  and  these  were  filled  in  when 
afterwards  the  judge  settled  these  points.  The  announcement  was 
made  orally,  and  the  blanks  were  filled  and  the  defendants  executed 
two  bonds  for  supersedeas,  one  a  general  supersedeas  bond  and  the 
other  as  for  the  possession  of  property,  and  presented  the  same  to  the 
clerk,  who  accepted  and  approved  them  and  issued  the  writ  of  super- 
sedeas. The  judge  in  his  answer  states  that  he  announced  orally  that 
the  bond  should  be  presented  to  him  for  approval,  and  that  he  would  not 
approve  it  until  a  measurement  of  the  oil  could  be  made.  After  the 
bonds  had  been  approved  and  filed  an  order  of  the  court  was  entered  on 
the  minutes  containing  these  provisions.  A  motion  was  thereupon  made 
by  the  plaintiffs  requesting  the  court  to  direct  the  clerk  to  expunge  his 
approval  of  the  appeal  bond  and  to  annul  fhe  writ  of  supersedeas  that 
had  been  issued  by  him,  and  to  direct  the  receiver  to  retain  possession 
of  said  property  until  he  had  completed  an  inventory  according  to  the 
order  of  the  court,  and  until  he  should  be  lawfully  directed  to  relinquish 
such  possession  after  the  approval  by  the  judge  of  a  supersedeas  bond. 
It  was  to  prevent  action  on  this  motion  that  this  court  was  applied  to 
for  its  writ. 

The  appeal  by  the  applicants  from  the  order  of  the  court  appointing 
the  receiver  suspended  operation  thereof.  Rev.  Stats.,  art.  1383 ;  Carter 
v.  Carter,  40  S.  W.  Rep.,  1030;  Peoples  Cemetery  Association  v.  Oak- 
hurst  Cemetery  Company,  24  Texas  Civ.  App.,  68,  60  S.  W.  Rep.,  679. 
It  was  proper  and  necessary  for  the  court  to  fix  the  amount  of  the  bond 
in  the  case,  as  there  is  i*o  way  by  which  the  clerk  could  fix  it ;  but  in  all 
cases  where  an  appeal  bond  is  necessary,  it  must  be  presented  to  the  clerk 
of  the  court  for  his  approval,  and  this  is  the  uniform  practice  in  the 
courts  of  record  in  this  State.  In  no  instance  do  the  statutes  provide 
for  the  approval  of  an  appeal  bond  by  the  judge.  The  bond  for  cer- 
tiorari must  be  fixed  by  the  judge  and  approved  by  the  clerk.  Rev. 
Stats.,  art.  347.    Bonds  for  the  issuance  of  writs  ordered  by  the  judge 
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are  subject  to  the  approval  of  the  clerk  of  the  court  though  issued  in 
vacation,  as  the  bond  for  an  injunction.  Rev.  Stats.,  art.  2927.  It  was 
not  within  the  power  of  the  judge  to  suspend  the  appeal  by  an  order 
directing  the  bond  to  be  presented  to  him  for  approval,  or  that  it  should 
be  held  up  until  the  receiver  could  make  an  inventory  of  the  property, 
for  when  the  steps  to  perfect  the  appeal  were  complied  with,  the  juris- 
diction of  the  district  court  ceased  and  that  of  this  court  attached ;  and 
when  the  order  was  made  it  was  the  right  of  the  defendants  to  perfect 
the  appeal  at  once.  The  district  court  has  no  power  to  inquire  into  the 
sufficiency  of  the  appeal  bond,  or  to  entertain  a  motion  to  expunge  the 
approval  of  the  district  clerk.  Power  to  inquire  into  matters  of  fact 
affecting  their  jurisdiction  belongs  to  the  Courts  of  Civil  Appeals.  Rev. 
Stats.,  art  998 ;  Cruger  v.  McCracken,  87  Texas,  584.  The  order  here- 
tofore granted  on  this  application  is  made  final. 

Injunction  granted. 


Texas  &  New  Qbleans  Railway  Company  v.  Arthur  Lee. 

Decided  March  27,  1903. 

1.— Railroads— -Personal  Injury  to  Servant. 

The  mere  fact  that  plaintiff,  a  railroad  employe,  ruptured  while  lifting  a 
hand  car,  through  the  negligence  of  the  foreman,  was  more  susceptible  to  such 
an  injury  because  his  abdominal  wall  was  weak,  would  not  defeat  or  lessen  the 
liability  of  the  railway  company  for  the  negligence  proximately  causing  such 
injury. 

2. — Master  and  Servant — Concurring  Negligence  of  Fellow  Servant. 

The  master  is  liable  for  injury  to  a  servant  if  his  own  negligence  contri- 
buted directly  thereto,  although  bis  negligence  was  combined  with  that  of  a 
fellow  servant. 

3. — Charge — Requested  Instruction  Already  Given. 

It  is  not  error  to  refuse  a  requested  charge  which  has  in  substance  been 
already  given. 

4.— Personal  Injury— External  Injury  Not  Shown — Hand  Car. 

Evidence  considered  and  held  not  to  warrant  a  charge  upon  the  theory  that 
plaintiff  was  externally  injured  by  the  dropping  of  one  end  of  a  hand  car  while 
he  was  lifting  it. 

5. — Same — Pleading. 

See  pleading,  in  a  case  where  plaintiff  was  ruptured  while  lifting  at  a  hand 
car  that  dropped,  held  sufficiently  comprehensive  to  sustain  a  recovery  for  an 
injury  caused  by  the  weight  of  the  hand  car  coming  upon  the  plaintiff  by  phys- 
ical contact,  instead  of  being  caused  merely  by  a  jerk  producing  a  rupture. 

6. — Assignment  of  Error — Statement. 

Where  an  assignment  complained  of  the  refusal  of  the  court  to  have  plain- 
tiff put  on  the  stand  as  a  witness  and  of  its  permitting  his  two  depositions  to 
be  read,  in  which  there  were  alleged  contradictory  statements,  and  the  state- 
ment in  the  brief,  made  under  the  proposition  submitted,  merely  gave  quota- 
tions from  such  depositions,  but  did  not  show  by  reference  to  the  record  that 
plaintiff  was  in  the  attendance  at  the  trial,  or  that  the  ruling  complained  of 
was  made,  or  that  any  exception  was  taken  thereto,  the  assignment  would  not 
be  considered.    Rule  31,  Courts  of  Civil  Appeals. 
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7. — Practice  on  Appeal — Verdicts— Sufficiency  of  Evidence. 

Appellate  courts  will  disturb  the  finding  of  a  jury  upon  a  question  of  fact 
only  where  there  is  no  evidence  to  support  such  finding  or  where  the  verdict 
is  so  manifestly  against  the  weight  of  the  evidence  as  to  show  that  the  jury 
were  influenced  by  an  improper  motive.  See  assignment  held  not  to  assail  a 
verdict  on  this  latter  ground,  and  a  proposition  not  germane  to  such  ground. 

8.— Personal  Injury— Verdict  Not  Excessive. 

A  verdict  for  $4000  held  not  excessive  in  a  case  of  rupture  which  entirely 
incapacitated  a  railroad  hand  from  manual  labor  at  the  age  of  32,  his  wages  being 
$1.50  to  $2  per  day,  and  the  injury  causing  great  pain  and  his  confinement  in 
the  hospital  for  four  months. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Baker,  Botts,  Baker  &  Lovett  and  (7.  L.  Carter,  for  appellant. 

Ewing  &  Ring,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  appellant.  Plaintiff's  petition  contained  two  counts. 
In  the  first  count  it  is  alleged  in  substance  that  on  April  27,  1901,  the 
plaintiff  and  three  coservants  were  employed  by  the  defendant  as  section 
hands  on  its  line  of  road  in  Harris  County,  near  the  city  of  Houston, 
and  while  engaged  in  the  discharge  of  their  duties,  and  while  under  the 
control  of  defendant's  foreman,  who  is  alleged  to  be  the  vice-principal  of 
the  defendant  at  that  time,  the  plaintiff  was  injured;  that  one  of  his 
coservants,  William  Weideman,  was  then  and  there  affected  with  hernia 
and  rupture  to  such  an  extent  as  to  render  him  incompetent  and  unfit 
to  perform  any  kind  of  manual  service  requiring  the  capacity  to  lift 
or  sustain  heavy  weight,  such  as  the  weight  of  a  hand  car;  that  the 
defendant,  through  its  said  foreman,  had  due  notice  of  such  unfitness, 
but  the  plaintiff  had  no  such  knowledge  until  long  after  he  had  received 
his  injuries ;  that  the  lifting  or  bearing  the  weight  of  a  hand  car  is  ordi- 
narily done  by  six  men,  but  may  be  done  with  reasonable  safety  by  four 
men  when  alLof  them  are  fit  and  competent  to  bear  the  utmost  weight 
which  four  able-bodied  men  were  capable  of  sustaining;  that  said  fore- 
man, acting  within  the  scope  of  his  duties,  commanded  plaintiff  and  his 
coservants,  including  Weideman,  to  lift  a  certain  hand  car,  which  they 
were  then  engaged  in  operating;  that  in  selecting  and  assigning  said 
Weideman  to  such  work,  the  defendant,  on  account  of  the  incompetency 
and  unfitness  of  Weideman,  negligently  failed  in  its  duty  to  plaintiff  to 
exercise  ordinary  care  to  supply  an  adequate  number  of  fit  and  compe- 
tent servants  to  work  with  plaintiff ;  that  "in  consequence  thereof,  while 
plaintiff  and  his  said  coservants  were  bearing  and  sustaining  the  weight 
of  said  hand  car,  in  undertaking  to  move  it  as  commanded  and  directed, 
the  said  coservant,  William  Weideman,  on  account  of  his  unfitness  and 
incompetency  to  do  the  work  so  required  of  him,  let  loose  his  hold  of 


T.  &  N.  0.  By.  Co.  v.  Lee.  25 

said  hand  car,  or  otherwise  failed  to  sustain  or  bear  his  proper  share  of 
the  weight  thereof,  whereby,  as  a  proximate  result  thereof,  such  increased 
weight  came  upon  plaintiff  suddenly  and  unawares  to  him,"  thereby  rup- 
turing him  in  the  groin  and  abdomen,  to  such  an  extent  as  to  render  him 
an  invalid  for  life,  and  to  incapacitate  him  from  manual  labor ;  that  such 
injuries  are  permanent,  and  that  plaintiff  has  suffered  great  physical 
and  mental  pain  and  anguish,  and  will  so  continue  for  the  rest  of  his  life ; 
that  he  has  been  caused  to  lose  time  at  the  value  of  $2  per  day ;  that  he 
was  deprived  of  his  earning  power;  and  had  been  damaged  in  the  sum  of 
$20,000. 

In  the  second  count  it  is  alleged  that  at  the  time  and  place  of  the 
injury,  as  set  out  in  the  first  count,  plaintiff  and  his  said  coservants  were 
in  the  course  and  discharge  of  the  duties  of  their  service  engaged  in  oper- 
ating a  hand  car  over  defendant's  railroad,  and  in  the  operation  of  said 
car  it  became  necessary  to  remoye  or  lift  same  to  and  from  the  railroad 
track,  and  that  in  lifting  said  car  and  placing  same  upon  the  railroad 
track  in  the  manner  and  under  the  circumstances  described  in  the  first 
count,  plaintiff's  coservant,  Weideman,  negligently  and  carelessly  let 
loose  his  hold  on  said  car,  or  otherwise  failed  to  sustain  or  bear  his  share 
of  the  weight  thereof,  without  warning  to  plaintiff,  and* that  as  a  proxi- 
mate result  thereof  plaintiff  was  injured  in  the  manner  and  to  the  extent 
complained  of  the  first  count. 

The  prayer  of  the  petition  is  for  damages  in  the  sum  of  $20,000.  The 
defendant  answered  by  general  and  speeial  exception  and  general  denial, 
and  specially  pleaded  as  follows : 

"First.  Contributory  negligence  on  the  part  of  the  plaintiff  in  fail- 
ing to  release  his  hold  upon  the  hand  car,  and  in  negligently  attempting 
to  sustain  the  weight  of  the  hand  car  carelessly  and  negligently;  that 
in  the  manner  in  which  he  took  hold  of  said  car,  and  the  manner  in  which 
he  attempted  to  move  same  and  carry  same,  he  was  guilty  of  negligence, 
proximately  causing  his  own  injuries. 

"Second.  That  if  the  plaintiff  was  injured,  it  was  the  result  of  risks 
ordinarily  incident  to  the  character  of  employment  the  plaintiff  was 
engaged  in;  that  all  of  the  conditions  surrounding  plaintiff  were  open  and 
patent  to  common  observation,  and  well  known  to  him;  that  the  size  and 
weight  of  the  hand  car  were  open  to  his  observation,  and  there  were  no 
hidden  defects  connected  therewith,  nor  with  the  manner  of  its  removal, 
at  the  time  he  complained  of  being  injured;  that  he  was  familiar  with 
the  duties  of  his  employment  and  the  risks  incident  thereto,  and  with 
such  knowledge  engaged  in  that  service. 

"Third.  That  if  the  plaintiff  was  injured,  it  was  the  result  of  negli- 
gence on  the  part  of  a  fellow  servant,  and  not  from  that  of  any  other 
person. 

"Fourth.  That  if  he  was  injured,  it  was  the  result  of  an  inevitable 
and  unforeseen  accident,  and  of  the  physical  weakness  and  infirmities  of 
the  plaintiff  himself ;  that  said  infirmities  of  the  plaintiff  were  unknown 
to  the  defendant;  that  the  defendant  exercised  due  care  in  the  selection 
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and  employment  of  its  servants,  and  that  if  any  of  the  plaintiff's  co- 
employes  and  fellow  servants  were  physically  unfit  for  its  services,  such 
was  unknown  to  this  defendant,  and  could  not,  by  the  exercise  of  due 
care  on  its  part,  have  been  ascertained  by  it,  but  was  known,  and  by 
the  exercise  of  proper  care  on  his  part,  would  have  been  known,  to 
plaintiff." 

Th6  issue  of  negligence  on  the  part  of  Weideman  as  a  ground  of  recov- 
ery by  the  plaintiff  as  set  out  in  the  second  count  in  the  petition  was  not 
submitted  to  the  jury  by  the  charge  of  the  court.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  for  the  sum  of  $4000,  from 
which  judgment  the  defendant  prosecutes  this  appeal. 

The  material  facts  disclosed  by  the  record  may  be  briefly  stated  as  fol- 
lows: On  April  27,  1901,  the  plaintiff,  William  Weideman  and  two 
others,  were  members  of  a  section  gang  in  the  employment  of  defendant 
company,  and  were  working  under  the  control  of  Thomas  Farrell,  who 
was  defendant's  section  foreman,  with  authority  to  employ  and  discharge 
those  working  under  him.  In  the  discharge  of  the  duties  of  their 
employment  on  the  date  above  named  the  said  parties  were  operating  a 
hand  car  on  defendant's  road  near  the  city  of  Houston,  and  going  in  the 
direction  of  said  city.  As  they  approached  the  city  limits,  in  order  to 
avoid  a  collision  with  a  freight  train  which  was  coming  toward  them 
from  the  direction  of  the  city,  upon  the  same  track  upon  which  the  hand 
car  was  being  operated,  it  became  necessary  to  lift  the  hand  car  from  the 
track.  This  was  done  by  plaintiff  and  two  of  his  coservants  first  lifting 
one  end  of  the  car  from  the  track  and  then  the  other.  After  the  train 
had  passed  plaintiff  and  his  three  coservants  lifted  the  car  up,  each  of 
them  having  hold  of  one  of  the  handles  attached  to  the  corners  of  the 
car,  and  placed  it  back  upon  the  track.  In  thus  lifting  the  car  and  plac- 
ing same  on  the  track  plaintiff  and  his  coservant,  William  Wiedeman, 
carried  one  end  of  the  car,  and  his  other  coservants  the  other  end.  Pour 
able-bodied  men  of  usual  strength  are  sufficient  to  move  a  handcar  in 
this  manner.  The  coservant  Weideman  had  been  ruptured  some  time 
previous  to  this  occasion,  and  was  not  a  competent  and  fit  person  to  per- 
form service  of  this  kind,  but  on  account  of  said  rupture  he  did  not  have 
the  capacity  to  sustain  heavy  weight,  or  to  do  heavy  lifting  of  any  kind. 
After  the  car  had  been  lifted  back  to  the  track,  but  before  it  had  been 
placed  thereon,  Weideman,  by  reason  of  his  weakness  and  incapacity,  let 
go  his  hold  upon  the  car,  and  the  whole  weight  of  the  end  which  was 
being  lifted  by  him  and  plaintiff  was  suddenly  and  unexpectedly  thrown 
upon  plaintiff.  The  weight  thus  suddenly  thrown  upon  the  plaintiff  pro- 
duced a  rupture  of  his  abdomen  which  has  caused  him  a  great  deal  of 
suffering  and  permanently  impaired  his  capacity  to  labor  and  earn 
money.  The  evidence  is  sufficient  to  sustain  the  finding  of  the  jury  that 
the  plaintiff  has  been  damaged  by  said  injury  in  the  sum  of  $4000. 
Weideman  gave  no  warning  to  plaintiff  before  letting  go  his  hold  upon 
the  car,  and  plaintiff  had  no  knowledge  of  his  incapacity  or  incompetency 
until  after  the  injury  occurred.    There  i6  evidence  to  sustain  the  finding 
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that  defendant's  foreman,  Farrell,  under  whose  control  and  direction 
plaintiff  was  working  at  the  time  he  was  injured,  had  knowledge  of  Wei- 
deman's  incompetency,  and  was  guilty  of  negligence  in  assigning  plain- 
tiff to  work  with  said  unfit  and  incompetent  coservant. 

Appellant's  first  assignment  of  error  complains  of  the  refusal  of  the 
trial  court  to  give  the  jury  the  following  special  instructions :  "Before 
you  can  find  for  the  plaintiff  in  this  case,  you  must  believe  from  the  pre- 
ponderance of  the  testimony  that  the  injuries  of  which  he  complains  were 
not  the  result  of  any  inherent  physical  weakness  or  infirmities  of  the 
plaintiff  himself.  And  unless  you  so  find,  from  the  testimony  in  this 
case,  your  verdict  should  be  for  the  defendant  railway  company. " 

This  charge  was  not  called  for  by  any  evidence  in  the  case.  There  is 
testimony  to  the  effect  that  plaintiff's  abdominal  wall  was  abnormally 
weak  and  in  its  inherent  condition  was  such  as  to  render  plaintiff  espe- 
cially susceptible  to  an  injury  of  the  kind  occasioned  him  by  the  weight 
of  the  hand  car  being  unexpectedly  thrown  upon  him,  but  there  is  no 
testimony  from  which  it  could  be  inferred  that  the  injury  complained  of 
was  proximately  due  to  any  inherent  physical  weakness  or  infirmity  of 
the  plaintiff.  The  mere  fact  that  the  injured  person  is  in  such  physical 
condition  as  to  render  him  more  susceptible  to  an  injury  will  not  defeat 
or  lessen  the  liability  of  one  whose  negligence  is  the  proximate  cause  of 
such  injury.  Purcell  v.  Railway  Co.,  50  N.  W.  Rep.,  1034 ;  2  Shearman 
&  Redf.,  Negligence,  5  ed.  sec.  742. 

The  second  assignment  predicates  error  upon  the  refusal  of  the  trial 
court  to  give  the  jury  the  following  instruction :  "You  are  charged  that 
the  evidence  in  this  case  shows  that  the  plaintiff,  Arthur  Lee,  and  Wil- 
liam Weideman  were  fellow  servants  in  the  employ  of  the  defendant  rail- 
way company.  You  are  further  charged  that  if  you  find  from  the  testi- 
mony that  the  injuries  of  plaintiff,  if  any  he  has  sustained,  were  caused 
by  the  negligence  of  his  fellow  servant,  William  Weideman,  then,  in  that 
event,  the  defendant  in  this  case  would  not  be  liable  therefor,  and  your 
verdict  should  be  for  the  defendant  railway  company." 

As  before  stated,  the  court  did  not  submit  to  the  jury  as  a  ground  for 
recovery  the  alleged  negligence  of  the  plaintiff's  fellow  servant,  William 
Weideman,  but  expressly  told  the  jury  in  his  charge  that  plaintiff  could 
not  recover  upon  the  ground  of  the  alleged  negligence  of  Weideman, 
unless  they  further  believed  that  the  defendant's  foreman  was  guilty  of 
negligence  in  assigning  an  incompetent  coservant  to  assist  plaintiff  in 
lifting  the  car,  and  that  said  negligence  contributed  to  or  helped  to  pro- 
duce plaintiff's  injuries.  The  charge  given  the  jury  upon  this  issue  was 
correct  in  its  application  of  the  law  to  the  facts  in  evidence,  while  the 
requested  charge  was  not,  in  that  it,  in  effect,  instructed  the  jury  that 
defendant  would  not  be  liable  though  its  own  negligence  directly  con- 
tributed to  plaintiff's  injury  if  such  negligence  was  combined  with  the 
negligence  of  a  fellow  servant.  This  is  not  the  law,  and  the  charge 
should  not  have  been  given  in  the  form  requested,  even  had  the  issue  of 
fellow  servant  been  wholly  omitted  in  the  charge  given  by  the  court. 
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Eailway  Co.  v.  Zapp,  49  S.  W.  Sep.,  674 ;  Eailway  Co.  v.  Bonatz,  48  S.  W. 
Sep.,  769 ;  Eailway  Co.  v.  McClain,  80  Texas,  85 ;  Eailway  Co.  v.  Mackey, 
83  Texas,  410 ;  Beach  on  Con.  Neg.,  sec.  304. 

Special  instrction  number  5  requested  by  the  defendant,  and  the 
refusal  to  give  which  is  made  the  ground  of  complaint  in  the  third  assign- 
ment of  error,  is  as  follows :  "Liability  on  the  part  of  the  defendant  in 
this  case  for  an  injury  caused  by  the  incompetency  of  a  fellow  servant, 
depends  upon  its  being  established  by  affirmative  proof  that  such  incom- 
petency was  actually  known  by  the  master.  You  are  therefore  charged 
that  unless  the  defendant  had  actual  knowledge  of  the  incompetency  of 
William  Weideman,  then,  on  this  issue,  your  verdict  should  be  for  the 
defendant  company." 

While  the  charge  is  correct  in  its  statement  of  the  law  applicable  to  the 
facts  in  evidence,  its  refusal  was  not  error,  because  the  charge  given  the 
jury  plainly  and  unequivocally  instructed  them  that  plaintiff  could  only 
recover  in  event  defendant  had  knowledge  of  the  incompetency  of  Weide- 
man at  the  time  he  assigned  him  to  work  with  plaintiff,  and  further 
instructed  them  that  the  burden  was  upon  the  plaintiff  to  prove  the  facts 
necessary  to  a  recovery,  and  unless  the  jury  believes  that  all  such  facts 
were  established  by  a  preponderance  of  the  evidence,  they  must  find  for 
the  defendant.  The  court  having  sufficiently  instructed  the  jury  upon 
the  issue  covered  by  this  charge,  properly  refused  to  repeat  the  instruc- 
tion.   Eailway  Co.  v.  Morris,  94  Texas,  505. 

The  fourth  assignment  predicates  error  upon  the  refusal  of  the  trial 
court  to  give  the  jury  the  following  special  instruction :  "If  you  believe 
from  the  testimony  that  the  injury  (if  any  sustained  by  the  plaintiff) 
was  caused  by  the  hand  car,  or  any  portion  of  it,  coming  in  contact  or 
striking  the  plaintiff,  then,  in  that  event,  your  verdict  should  be  for  the 
defendant,  Texas  &  New  Orleans  Bailroad  Company." 

In  describing  the  manner  in  which  he  was  injured  plaintiff  testified 
as  follows :  "As  we  had  this  car  up  Weideman  dropped  it,  let  go  of  the 
car  altogether,  and  the  car  dropped,  and  that  threw  all  the  weight  upon 
me,  and  besides  the  weight  there  was  a  jar  with  it,  and  that  just  doubled 
me  right  up,  and  it  hurt  me  in  the  groin  and  the  back,  a  shooting  pain 
went  through.  *  *  *  Of  course,  I  had  to  have  the  weight  of  the 
hand  car  on  me  just  a  moment  or  two,  and  the  weight  jerked  right  through 
my  hands,  right  out  of  them,  and  the  handle  caught  me  coming  down ; 
just  slipped  right  down  me ;  something  caught  me  just  as  it  went  down. 
Just  for  a  moment,  occasioned  by  Weideman's  dropping  his  end  of  the 
car,  rested  on  my  hand,  and  it  jerked  right  out  of  my  hands,  and  I  could 
not  hold  on  to  it.  I  did  not  get  on  the  ground,  but  it  just  bent  me  up 
like  that.  Just  as  soon  as  the  weight  of  the  cars  pulled  it  out  of  my 
hands,  it  forced  itself  out  of  my  hands  and  fell  to  the  ground." 

He  further  testified  that  some  part  of  the  car  knocked  up  against  him 
as  it  was  dragging  him  over.  The  allegation  in  the  petition  as  to  the 
manner  in  which  plaintiff  received  his  injuries  is  as  follows:  "While 
plaintiff  and  his  said  coservants  were  bearing  and  sustaining  the  weight 
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of  said  hand  car  in  undertaking  to  move  it,  as  commanded,  the  said 
coservant,  William  Weideman,  oh  account  of  his  unfitness  and  incompe- 
tency to  do  the  work  so  required  of  him,  let  loose  his  hold  upon  said 
hand  car,  or  otherwise  failed  to  sustain  or  bear  his  proper  share  of  the 
weight  thereof,  whereby,  as  a  proximate  result  thereof,  such  increased 
weight  came  upon  plaintiff,  suddenly  and  unawares  to  him,  that  he  was 
thereby  ruptured  and  injured." 

Dr.  Bed  testified  that  a  rupture  might  be  caused  by  an  external  injury, 
but  no  one  testified  that  the  injury  to  plaintiff  was  so  caused,  and  there  is 
no  evidence  that  plaintiff  received  any  external  injury  of  any  kind.  All 
of  the  physicians  who  testified  in  the  case  stated  that  the  rupture  could 
have  been  caused  by  the  strain  produced  by  the  weight  of  the  car  being 
suddenly  thrown  upon  plaintiff.  We  do  not  think  the  evidence  raised  the 
issue  of  whether  plaintiff's  injury  was  caused  by  his  being  struck  by  the 
car,  and  the  court  properly  refused  to  give  an  instruction  submitting 
such  issue  to  the  jury. 

But  conceding,  for  the  sake  of  argument,  that  the  evidence  does  raise 
the  issue,  the  requested  instruction  should  not  have  been  given,  because 
the  allegation  of  the  petition  above  quoted  is 'sufficiently  comprehensive 
to  sustain  a  recovery  for  an  injury  caused  by  the  weight  of  the  hand 
car  coming  upon  the  plaintiff  by  physical  contact.  The  decision  of 
this  court  in  the  case  of  Hicks  v.  Railway  Co.,  6  Texas  Ct.  Rep.,  76,  cited 
by  appellant  to  sustain  its  contention  that  the  requested  instruction 
should  have  been  given,  has  been  reversed  by  the  Supreme  Court.  See 
Hicks  v.  Bailway  Co.,  96  Texas,  355,  6  Texas  Ct.  Bep.,  857. 

Under  the  fundamental  rule  of  evidence  which  only  requires  that  the 
substance  of  the  issue  need  be  proven,  we  think  that  the  allegation  of  the 
petition  that  plaintiff's  injury  was  caused  by  the  increased  weight  of  the 
car  he  was  lifting  coming  upon  him,  would  be  met  by  proof  that  such 
weight  came  upon  him  either  by  increasing  the  strain  of  the  lift,  or  by 
the  car  striking  against  him  and  in  this  way  putting  its  weight  upon 
him. 

There  is  no  merit  in  the  fifth,  sixth  or  seventh  assignments  of  error 
which  complain  of  portions  of  the  court's  charge  as  assuming  the  exist- 
ence of  controverted  facts,  and  being  therefore  upon  the  weight  of  the 
evidence.  The  portions  of  the  charge  complained  of  are  correct  state- 
ments of  general  principles  of  the  law,  without  any  specific  application, 
and  could  not  possibly  have  misled  the  jury,  because  in  applying  the 
law  to  the  facts  the  charge  submitted  every  issue  in  the  case  to  the  deter- 
mination of  the  jury. 

The  eighth  assignment  of  error  is  as  follows :  "The  court  erred  to  the 
prejudice  of  this  defendant  in  permitting  the  plaintiff  to  read  in  evidence 
the  deposition  of  William  Weideman,  taken  before  Leon  B.  Smith  on  the 

day  of  April,  1902,  and  in  not  requiring  plaintiff  to  put  the  said 

witness,  William  Weideman,  on  the  stand,  said  witness  being  then  and 
there  present  in  court,  as  shown  by  defendant's  bill  of  exception  number 
1,  said  bill  of  exception  showing  that  said  witness,  William  Weideman, 
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lias  twice  testified  by  depositions  in  this  case ;  t 
taken  by  Leon  B.  Smith,  notary  public  of  Ha 
deposition  being  taken  by  T.  M.  Kennerly,  i 
County,  Texas,  said  witness  having  testified  to 
statements  in  each  of  said  depositions  that  were 
appearing  from  said  deposition  that  he  has  testi 
foreman,  Thomas  Farrell,  of  infirmities  which 
that  he  was  unable  to  do  heavy  lifting,  said  stat 
to  Thomas  Farrell  before  the  time  that  the  plai 
injured;  and  in  the  second  deposition,  taken  be 
testified  that  he  did  not  tell  said  Farrell  of  his  i 
time  when  the  plaintiff  claims  to  have  been  hi 
tory  statements  made  in  said  depositions,  which 
with  this  bill,  all  of  which  more  fully  appeal 
exception  number  1,  which  is  made  a  part  hereo 

Appellee  objects  to  the  consideration  of  this 
proposition  submitted  thereunder  is  not  followec 
record  as  required  by  the  rules.  The  objection 
statement  following  the  proposition  submitted 
only  contains  quotations  from  the  deposition  oi 
does  not  show  affirmatively  or  by  reference  to  ai 
the  witness  was  in  attendance  upon  the  court, 
plained  of  was  made,  or  that  any  exception  w 
Eule  31  of  Courts  of  Civ.  App.,  94  Texas,  Oi 
Troell,  70  S.  W.  Bep.,  324 ;  Eailway  Co.  v.  Put 
Jasper  County  v.  Jackson,  23  S.  W.  Bep.,  924 
6  Texas  Ct.  Sep.,  112.         ■ 

Appellant's  ninth  assignment  of  error  is  as  fc 
to  the  prejudice  of  this  defendant,  in  overruli 
trial,  because  the  verdict  of  the  jury  is  contrai 
case,  the  preponderance  of  the  testimony  showir 
not  know  of  any  infirmity  or  unfitness  on  the  pi 
rendering  him  unfit  for  service  in  the  capacity  ii 
but  the  proof  shows  that  the  said  William  Weh 
the  service  in  which  he  was  engaged,  so  far  as  al 
cate,  and  that  he  was  an  able-bodied  man,  ace 
testimony,  so  far  as  such  appearances  disclosed, 
from  any  infirmity  of  any  character,  such  was  r 
ant." 

The  propositions  under  this  assignment  are  i 
troverted  evidence  shows  that  the  fellow  servan 
outward  appearances,  sound  and  able-bodied,  ai 
sufficient  evidence  that  he  was  unfit  and  incon 
is  not  sufficient  to  show  that  the  defendant  railv 
physical  unfitness  or  incompetency  of  the  serv; 
knowledge  is  indispensable  to  plaintiff's  right  of 

Neither  the  assignment  nor  the  propositions 
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error  which  would  authorize  this  court  to  reverse  the  judgment  of  the 
court  below.  The  only  error  pointed  out  in  the  assignment  is  the  refusal 
of  the  trial  court  to  sustain  defendant's  motion  for  a  new  trial  on  the 
ground  that  the  verdict  of  the  jury  is  contrary  to  the  preponderance  of 
the  evidence  on  the  issue  of  knowledge  of  defendant's  foreman  of  Weide- 
man's  incompetency.  Appellate  court  are  only  authorized  to  disturb  the 
finding  of  a  jury  upon  a  question  of  fact  when  there  is  no  evidence  to  sup- 
port such  finding,  or  when  the  verdict  is  so  manifestly  against  the  great 
weight  and  preponderance  of  the  evidence  as  to  lead  to  the  conclusion 
that  the  jury  were  influenced  by  an  improper  motive.  Railway  Co.  v. 
Powell,  45  S.  W.  Rep.,  763 ;  Railway  Co.  v.  Holland,  66  S.  W.  Rep.,  68. 

This  assignment  does  not  assail  the  verdict  upon  either  of  these 
grounds,  and  therefore  fails  to  point  out  any  error  which  would  author- 
ize this  court  to  disturb  the  finding  of  the  jury.  If  it  be  conceded  that 
the  propositions  raise  the  issue  as  to  whether  there  is  any  evidence  to 
support  the  verdict,  then  the  propositions  are  not  germane  to  the  assign- 
ment and  are  wholly  unsupported  thereby.  But  waving  this  objection 
to  the  issue  thus  raised,  we  are,  as  before  stated,  of  the  opinion  that  there 
is  evidence  in  the  record  sufficient  to  sustain  the  findings  of  the  jury  that 
appellant's  foreman  had  knowledge  of  the  incompetency  of  Weideman  at 
the  time  he  assigned  him  to  assist  plaintiff  in  the  work  in  the  perform- 
ance of  which  plaintiff  received  his  injuries.  Weideman  swore  that  he 
had  informed  the  foreman  of  his  incompetency  before  that  time,  and 
while  this  testimony  was  directly  contradicted  by  statements  subsequently 
made  by  him  under  oath,  it  was  for  the  jury  to  determine  under  all  the 
evidence  in  the  case  which  of  these  statements  was  the  truth.  It  can  not 
be  said  that  there  is  no  evidence  to  support  the  finding  that  the  first  state- 
ment was  true,  and  the  question  of  whether  this  finding  is  so  against  the 
great  weight  and  preponderance  of  the  evidence  as  to  lead  to  the  con- 
clusion that  the  jury  were  influenced  by  an  improper  motive  is  not  raised 
by  the  assignment  and  can  not  be  considered  by  us.  The  issue  of  assumed 
risk  was  not  raised  by  the  evidence,  and  there  is  no  merit  in  appellant's 
tenth  and  eleventh  assignments  which  complain  of  the  refusal  of  the 
trial  court  to  submit  such  issue  to  the  jury,  and  to  grant  a  new  trial  on 
the  ground  that,  the  verdict  of  the  jury  upon  this  issue  was  contrary  to 
the  evidence. 

The  contention  urged  under  the  twelfth  assignment,  that  the  plaintiff 
can  not  recover  because  the  evidence  shows  that  his  injuries  were  caused 
by  the  negligence  of  a  fellow  servant  has  been  disposed  of  in  our  discussion 
of  the  question  presented  under  the  second -assignment.  Having  found 
that  plaintiff's  injury  was  directly  caused  by  the  negligence  of  the  de- 
fendant, the  fact  that  the  negligence  of  a  fellow  servant  may  have  also 
directly  contributed  to  such  injury,  can  not  relieve  the"  defendant  from 
liability.  We  have  already  stated  that  the  evidence  was  sufficient  to  sus- 
tain the  finding  of  the  jury  as  to  the  amount  of  damages  plaintiff  has 
sustained  on  account  of  the  injuries  complained  of,  and  this  disposes  of 
the  question  raised  by  the  thirteenth  assignment : 
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"Lee  testified,  among  other  things,  that  when  the  increased  weight 
of  the  car  came  upon  him  he  was  practically  doubled  up,  a  sharp  pain  of 
agony  passing  through  him ;  that,  the  other  men  having  gone  to  a  nearby 
store,  he  sat  and  lay  on  the  track  in  great  suffering  for  an  hour  or  so ;  that 
for  several  days  he  continued  in  pain,  the  foreman  having  postponed  sev- 
eral times  giving  him  a  permit  to  the  hospital ;  that  he  then  entered  the 
hospital,  being  there  advised  that  he  was  seriously  ruptured;  that  he 
remained  in  the  hospital  for  months,  had  an  operation  performed  upon 
him,  and  was  not  discharged  until  about  September  14, 1901,  being  about 
five  months  after  his  injury ;  that  he  had  suffered  great  pain  ever  since, 
was  unable  to  do  work  as  before,  and  had  gone  to  a  number  of  physicians 
seeking  relief;  that  he  was  an  Englishman  who  had  been  some  years  in 
this  country ;  had  worked  at  heavy  lifting,  but  had  never  before  had  the 
slightest  disposition  towards  rupture  or  similar  or  other  injury;  that  he 
had  no  means  of  making  a  living  except  by  his  labor,  and  that  he  had 
been  incapacitated  from*  doing  that  since  his  injury ;  that  ever  since  his 
injury  he  had  been  crippled,  unable  to  stoop,  even  to  pick  up  a  news- 
paper, without  pain ;  that  he  knew  of  no  other  way  he  was  able  to  make 
a  living  than  by  manual  labor,  and  had  no  trade  of  any  sort,  and  was  in 
sound  health  when  hurt,  32  years  old,  making  $2  per  day  at  bridge  work, 
and  $1.50  a  day  in  railroad  service." 

Four  of  the  six  physicians  who  testified  in  the  case  sustain  the  testi- 
mony of  the  plaintiff  as  to  the  serious  and  permanent  character  of  his 
injuries.  Under  this  evidence  it  can  not  be  held  that  the  verdict  of  the 
jury  is  excessive.  The  record  presents  no  error  which  would  authorize  a 
reversal,  and  the  judgment  of  the  court  below  is  ordered  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Chicago,  Bock  Island  &  Texas  Railway  Company  v. 

J.  A.  Armes. 

Decided  March  28,  1903. 

1.— Briefs— Proposition— Refusal  of  Charges. 

A  proposition  in  appellant's  brief  urging  error  in  the  refusal  to  give  cer- 
tain special  charges  on  its  face  fails  to  affirmatively  show  error  where  it  fails 
to  show  that  such  special  charges  were  not  sufficiently  comprehended  in  the 
charge  given  by  the  court. 

2. — Carrier  of  Passengers— Injury  in  Alighting  from  Train. 

The  court  properly  refused  a  requested  charge  that,  if  defendant's  train 
stopped  at  the  station  a  reasonable  and  sufficient  length  of  time  for  plaintiffs 
wife  to  have  walked  off  before  it  started,  had  she  acted  with  such  diligence  and 
piomptness  as  a  person  of  ordinary  prudence  would  have  exercised  under  the 
same  circumstances',  the  jury  should  find  for  defendant,  where  such  charge  ig- 
nored an  issue  made  by  the  pleadings  and  evidence  of  negligence  on  defendant's 
part  in  failing  to  have  any  one  in  attendance  to  assist  the  wife  in  alighting  from 
the  train. 
3. — Same — Contributory  Negligence. 

It  is  extending  the  doctrine  of  contributory  negligence  to  great  lengths  to 
hold  that  the  issue  is  raised  by  the  mere  fact  that  a  passenger,  who  is  a  woman 
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of  ordinary  strength,  undertakes  to  carry  her  grip,  weighing  perhaps  sixty 
pounds,  along  with  her  at  the  time  of  leaving  the  train,  there  being  no  porter 
offering  to  assist  her  or  present  within  call. 

4. — Same — Warning — Harmless  Error. 

It  was  harmless  error  to  refuse  a  requested  charge  that  if  the  wife  was 
warned  by  a  bystander  not  to  get  off  the  train,  but  she  did  so,  and  acted 
thereby  as  a  person  of  ordinary  prudence  would  not  have  done,  the  verdict  should 
be  for  defendant,  where  the  evidence  showed  that  the  warning,  if  heard  by  the 
wife,  was  not  in  time  to  enable  her  to  grasp  its  import  and  act  thereon. 

5. — Same — Usual  Time  of  Stopping  Not  Sufficient. 

It  is  the  duty  of  a  railway  company  to  give  its  passengers  such  reasonable 
time  as  will  enable  them  to  alight  from  the  train  at  their  destination  under 
the  usual  and  ordinary  circumstances,  whether  or  not  the  train  be  stopped  the 
usual  length  of  time. 

6. — Same — Contributory  Negligence— Charge. 

A  charge  that  if  the  wife,  in  attempting  to  get  off  the  train,  failed  to 
exercise  ordinary  care,  "and  thereby  contributed  to  her  fall"  (instead  of  to  her 
injury),  the  verdict  should  be  for  defendant,  was  not  prejudicial  error  as  limit- 
ing the  jury  to  finding  that  such  negligence  contributed  to  the  fall,  where  plain- 
tiff's petition  alleged  that  the  injuries  were  the  result  of  the  fall,  and  the 
charge  as  a  whole  instructed  that  if  the  wife's  negligence  contributed  to  her 
injuries  the  jury  should  find  for  defendant,  and  the  evidence  established  that 
she  was  not  guilty  of  contributory  negligence. 

7. — Personal  Injuries— Evidence— Value  of  Wife's  Services— Opinion. 

In  an  action  for  personal  injuries  to  the  wife,  the  opinion  of  the  husband 
as  to  the  value  of  her  services  was  admissible  in  connection  with  the  facts 
stated  by  him  to  the  effect  that  she  had  been  able  to  perform  all  of  the  ordi- 
nary duties  of  the  household  and  family  prior  to  the  injury,  but  not  there- 
after. 

8. — Same — Hearsay. 

Testimony  of  a  witness  predicated  alone  on  letters  of  the  wife  written  by 
her  to  other  members  of  her  family,  the  letters  not  being  accounted  for,  was 
properly  excluded  as  hearsay. 

Appeal  from  the  District  -Court  of  Montague.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Jos.  A.  Graham,  J.  M.  Chambers,  and  N.  H.  Lassiter,  for  appellant. 

Wilkins,  Vinson  &  Moore,  Cecil  H.  Smith,  and  Smith  &  Walker,  for 
appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal,  from  a  judgment  in 
appellee's  favor  for  the  sum  of  $6000  as  damages  for  personal  injuries 
received  by  appellee's  wife  in  alighting  from  one  of  appellant's  passenger 
trains.  Appellee  alleged  that  his  wife  purchased  a  ticket  and  became  a 
passenger  on  said  train  from  Fort  Worth,  Texas,  to  Paradise,  in  Wise 
County ;  that  upon  arrival  at  Paradise  Mrs.  Armes,  with  a  child  and  a 
grip,  attempted  to  disembark,  and  that  as  she  was  on  the  last  step  of  the 
passenger  coach  upon  which  she  had  been  riding  and  in  the  act  of  alight- 
ing, appellant's  agents,  without  warning,  suddenly  and  negligently 
started  the  train  with  a  jerk,  thereby  causing  appellee's  wife  to  fall  upon 
the  station  platform  and  on  and  across  her  grip,  whereby  the  serious 
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and  permanent  injuries  described  in  appellee's  petition  were  inflicted. 
Negligence  was  alleged  in  failing  to  stop  the  train  at  the  station  named 
a  reasonable  time  to  enable  appellee's  wife  to  get  off  with  safety,  and  in 
the  failure  of  appellant's  operatives  to  assist  her  to  safely  alight. 

The  defendant  denied  that  it  started  the  train  suddenly,  and  averred 
that  it  stopped  its  train  a  reasonable  and  the  usual  length  of  time  at 
Paradise ;  and  that  plaintiff's  wife  was  guilty  of  negligence  in  failing  to 
leave  the  train  within  a  reasonable  time  after  same  had  stopped  for  the 
purpose  of  allowing  passengers  to  alight,  and  was  further  guilty  of  negli- 
gence in  attempting  to  get  off  the  train  while  it  was  in  motion,  and  also 
in  taking  a  long  drive  on  the  day  of  the  accident  in  an  ordinary  farm 
wagon,  and  in  visiting  about  the  neighborhood  for  three  or  four  weeks 
in  a  rough  ordinary  farm  wagon,  and  in  failing  to  procure  any  medical 
aid  or  treatment  until  several  months  after  the  alleged  accident.  The 
evidence  upon  these  issues  tended  to  different  conclusions,  but  the  jury 
returned  a  verdict  for  appellee,  assessing  damages  in  the  amount  of  the 
judgment. 

We  are  confronted  with  some  twenty  assignments  of  error,  which  are 
elaborately  briefed,  and  we  deem  it  impracticable  as  well,  perhaps,  as  also 
unnecessary,  to  discuss  them  all  at  length.  We  will,  therefore,  endeavor 
to  make  such  brief  disposition  of  them  as  we  can  within  reasonable 
bounds,  stating  the  pertinent  facts  in  connection  with  the  assignments 
as  disposed  of. 

The  assignments  urged  in  oral  argument  upon  the  submission  of  this 
cause  are  the  third,  fourth,  seventh,  eighth,  ninth,  tenth  and  sixteenth, 
and  to  those  we  will  first  address  ourselves,  as  presumably  the  most  im- 
portant. 

The  seventh,  eighth,  ninth  and  tenth  assignments  are  grouped,  and  all 
relate  to  the  action  of  the  court  in  refusing  special  charges.  The  seventh 
assignment  relates  to  appellant's  first  special  charge,  which  is  to  the 
effect  that  if  the  jury  should  find  that  appellant's  train  stopped  at  Para- 
dise a  reasonable  and  sufficient  length  of  time  for  appellee's  wife  to  have 
walked  off  before  it  started,  if  she  acted  with  such  diligence  and  prompt- 
ness as  a  person  of  ordinary  prudence  would  have  acted  under  the  same 
circumstances,  that  they  should  find  for  the  defendant.  The  second 
special  charge  to  which  the  eighth  assignment  relates  is  to  the  effect  that 
if  the  jury  should  find  that  appellee's- wife  got  off  the  train  while  it  was  in 
motion  and  was  thereby  injured,  and  that  a  person  of  ordinary  care  and 
prudence,  situated  as  she  was  would  not  have  made  the  effort  to  get  off  of 
the  defendant's  train  at  the  time  and  in  the  manner  and  under  the  cir- 
cumstances that  she  did,  that  the  verdict  should  be  for  the  defendant. 

The  4hird  special  charge  to  which  the  ninth  assignment  relates  is  to 
the  effect  that  if  the  jury  should  find  that  appellee's  wife  at  the  time  she 
attempted  to  disembark  from  defendant's  train  at  Paradise  was  incum- 
bered with  and  carrying  a  large  and  heavy  grip,  and  that  by  reason  thereof 
she  fell  and  sustained  injuries  which  she  otherwise  would  not  have  sus- 
tained, and  that  a  person  of  ordinary  care  and  prudence  would  not  have 
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carried  such  a  grip  and  attempted  to  get  off  the  train  at  the  time  and 
under  the  circumstances  she  did,  the  jury  should  find  for  the  defendant. 

The  fifth  special  charge,  to  which  the  tenth  assignment  relates,  is  to 
the  effect  that  if  appellee's  wife  was  warned  by  a  bystander  not  to  get 
off  the  train  while  it  was  in  motion,  but  that  notwithstanding  such  warn- 
ing she  did  so,  while  incumbered  with  a  heavy  grip  and  while  the  train 
was  in  motion,  and  that  a  person  of  ordinary  care  and  prudence  would 
not  have  made  the  effort  with  the  information  then  possessed  by  appellee's 
wife  and  otherwise  surrounded  as  she  was  at  that  time,  to  find  for  the 
defendant.  Under  these  assignments  there  is  but  a  single  proposition, 
which  is  as  follows :  "These  charges  should  have  been  given,  as  they  con- 
stituted an  affirmative  presentation  of  the  defendant's  defense,  and  ap- 
plied the  law  to  the  specific  facts  of  the  case,  and  were  correct  presen- 
tations of  the  law." 

The  court  after  giving  proper  definitions  of  negligence  among  other 
things  charged  the  jury  as  follows : 

"4.  Whether  or  not  the  failure  of  the  parties  in  charge  of  said  train 
to  assist  plaintiff's  wife  to  get  off  said  train,  constituted  negligence,  is 
a  question  of  fact  to  be  determined  by  you  under  the  circumstances, 
taking  into  consideration  the  failure  on  her  part  to  ask  for  such  assist- 
ance. 

"5.  If  you  find  from  the  evidence  that  when  the  train  on  which  plain- 
tiff's wife  was  riding  reached  Paradise  she  used  reasonable  diligence, 
situated  and  circumstanced  as  she  was,  to  get  off  said  train,  and  if  said 
train  did  not  stop  at  Paradise  long  enough  for  her  to  have  alighted  there- 
from in  safety,  and  if  while  she  was  endeavoring  to  get  off  said  train,  it 
was  started,  and  if,  by  reason  thereof,  or  if  by  reason  of  the  negligence 
of  the  parties  operating  said  train  in  failing  to  assist  her  to  get  off-— if 
you  find  that  such  failure  was  negligence— she  was  caused  to  fall  and  be 
injured  without  fault  or  negligence  on  her  part,  then  you  will  find  for 
plaintiff. 

"6.  Unless  you  find  from  the  evidence  that  plaintiff's  wife  was  injured 
by  falling  while  attempting  to  alight  from  said  train,  and  that  such  fall 
was  caused  by  the  negligence  of  the  defendant's  employes  in  charge  of 
said  train,  you  will  find  for  the  defendant.  If  her  injury,  if  she  is  in- 
jured, was  produced  by  any  other  cause  than  by  falling  while  attempting 
to  get  off  said  train,  you  will  find  for  defendant. 

"7.  If  you  find  that  said  train  did  not  stop  long  enough  at  Paradise 
to  enable  plaintiff's  wife,  in  her  condition  and  circumstances,  to  get  off 
in  safety,  and  if  when  she  was  trying  to  get  off,  the  train  started,  and  if 
while  it  was  moving  she  undertook  to  get  off  and  was  injured,  and  if  in 
so  trying  to  get  off  a  moving  train  she  was  herself  guilty  of  a  want  of 
ordinary  care  as  defined  to  you  hereinafter,  then  you  will  find  for  the 
defendant. 

"8.  If  said  train  stopped  long  enough  for  plaintiff's  wife  to  have 
gotten  off  safely,  circumstanced  and  conditioned  as  she  was,  and  if  she 
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failed  to  use  reasonable  diligence  to  get  off,  and  unnecessarily  and  negli- 
gently remained  upon  the  train  until  it  started  and  then  undertook  to  get 
off,  and  in  attempting  to  get  off  fell  and  was  injured,  you  will  find  for 
defendant. 

"9.  It  was  the  duty  of  plaintiff's  wife  to  exercise  ordinary  care  for  her 
own  safety.  Ordinary  care  means  such  care  as  an  ordinarily  prudent 
and  careful  person  similarly  situated  and  circumstanced  as  plaintiff's 
wife  was,  would  have  exercised,  and  a  failure  to  exercise  such  care  would 
be  negligence. 

"10.  If  you  find  from  the  evidence  that  plaintiff's  wife,  in  attempting 
to  get  off  said  train,  failed  to  exercise  ordinary  care  for  her  own  safety, 
and  thereby  contributed  to  her  fall;  or  if  she  was  guilty  of  negligence, 
that  is,  if  she  failed  to  exercise  ordinary  care,  by  attempting  to  get  off 
said  train  while  it  was  in  motion,  if  she  did  so,  under  the  circumstances 
surrounding  her,  and  if  she  thereby  contributed  to  her  fall,  then  you  will 
find  for  the  defendant,  even  though  you  should  find  that  the  defendant 
was  guilty  of  all  the  negligences  charged  against  it." 

The  appellant's  proposition,  hereinbefore  quoted,  on  its  face  fails  to 
affirmatively  show  error,  in  that  the  proposition  fails  to  show  that  the 
special  charges  referred  to  were  not  sufficiently  comprehended  in  the 
charges  given  by  the  court.  Besides,  we  think  it  apparent  from  a  con- 
sideration of  the  charges  of  the  court  that  the  special  charges  should 
not  have  been  given  as  a  whole,  and  that  therefore  the  proposition  as- 
serted can  not  be  maintained.  But  lest  this  disposition  be  deemed  unsat- 
isfactory, we  add  that  the  conductor  of  the  train  testified,  among  other 
things,  that  he  knew  that  appellee's  wife  and  child  were  upon  the  train 
and  that  their  destination  was  Paradise,  and  that  among  other  duties  of 
the  porter  was  that  of  assisting  passengers  to  alight.  The  evidence  also 
showed  that  neither  the  porter  nor  other  employe  of  appellant  was  at 
or  near  the  steps  of  the  car  from  which  appellee's  wife  alighted  so  as  in 
any  manner  to  assist  her.  Negligence  in  this  respect  was  made  a  distinct 
issue  in  the  pleadings,  and  was  distinctly  submitted  by  the  court.  Ap- 
pellant's special  charge  number  1  entirely  ignores  this  issue,  and  was 
hence  properly  rejected.  Special  charge  number  2  seems  to  have  been 
sufficiently  covered  by  the  paragraphs  of  the  court's  charge  quoted,  and 
it  is  questionable  whether  the  facts  warranted  the  submission  of  any  such 
issue  as  asserted  in  the  third  special  charge.  There  was  evidence  tend- 
ing to  show  that  appellee's  wife  carried  a  grip  as  heavy  perhaps  as  sixty 
pounds.  There  is  no  evidence,  however,  that  the  porter  or  other  employe 
of  the  train  made  any  effort  to  assist  or  relieve  her  of  the  necessity  of 
taking  her  grip,  or  was  even  present  so  that  a  request  to  this  effect  might 
have  been  preferred.  There  was  evidence  tending  to  show  that  appellee's 
wife,  prior  to  the  injury,  was  in  good  health,  and  there  is  no  evidence 
indicating  that  she  was  not  of  strength  sufficient  to  easily  carry  her  grip 
to  the  platform  and  steps  of  the  car,  and  had  appellant's  porter  been 
there  to  have  assisted  her,  as  it  was  his  duty  to  do,  it  is  unlikely  that  the 
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grip  would  have  contributed  to  her  injury.  It  seems  to  be  extending 
the  doctrine  of  contributory  negligence  to  great  lengths  to  say  that  the 
issue  is  raised  by  the  mere  fact  that  a  passenger  on  a  railway  train  con- 
cludes to  take  jiis  or  her  grip  along  at  the  time  of  leaving  the  train 
rather  than  leave  it  behind.  We  know  of  no  rule  of  law,  and  no  rule  on 
the  part  of  appellant  was  shown,  making  it  the  duty  of  operatives  of 
passenger  trains  to  remove  therefrom  valises  and  grips  not  of  extraordi- 
nary size  so  frequently  carried  by  passengers.  No  reversible  error  was 
committed,  therefore,  in  the  rejection  of  special  charges  number  2  and 
number  3. 

The  court's  general  charge  seems  less  applicable  to  appellant's  fifth 
special  charge,  which  perhaps  brings  appellant  more  nearly  within  the 
rule  invoked,  and  which  has  been  announced  in  Bailway  Co.  v.  McGla- 
mory,  89  Texas,  635,  35  S.  W.  Sep.,  1059,  and  Eailway  Co.  v.  Scheider, 
88  Texas,  152,  30  S.  W.  Eep.,  902. 

A  Mr.  Lynch  testified  that  he  was  standing  on  the  depot  platform  near, 
and  noticing,  after  the  train  started,  that  appellee's  wife  was  about  to 
get  off,  he  "hollered"  to  her  not  to  do  so,  that  the  train  would  stop,  but 
that  she  nevertheless  continued  in  her  attempt ;  that  he  caught  her  arm, 
but  was  unable  to  restrain  the  entire  force  of  the  fall,  and  that  she  fell 
upon  the  platform  and  across  her  grip.  This  evidence  tends  to  show  that 
appellee's  wife  heard  the  warning,  though  she  denied  that  anyone  spoke 
to  her.-  Lynch  further  testified,  however,  that  appellee's  wife  immedi- 
ately stated,  upon  arising,  in  answer  to  his  inquiry  why  she  did  not  stop 
when  he  "hollered"  to  her,  that  she  was  unable  to  do  so ;  that  the  grip  in 
her  hand  which  she  had  in  front  of  her  overbalanced  her,  and  she  could 
not  stop.  Appellee's  wife  testified  to  the  effect  that  she  had  progressed 
as  far  as  the  bottom  step  of  the  car  and  had  raised  one  of  her  feet  to 
alight  when  the  car  was  started  with  a  jerk,  and  that  the  grip  in  her  hand 
then  overbalanced  her  and  she  fell  to  the  platform  and  across  her  grip. 
So  that  we  think,  if  it  be  conceded  that  we  would  not  be  authorized  to 
overrule  appellant's  proposition  because  not  maintainable  as  a  whole,  and 
that  this  charge  could  properly  have  been  given,  yet  a  refusal  to  do  so 
seems  nonprejudicial.  The  evidence  shows  that  the  warning,  if  heard  by 
appellee's  wife,  was  not  in  time  to  enable  her  to  grasp  its  import  and  act 
thereon.  In  addition  to  which  we  think  the  fifth  special  charge  here 
considered  was  in  fact  properly  rejected,  if  for  no  other  reason,  on  the 
ground  that  the  jury  would  thereby  have  been  instructed  that  if  they 
found  the  facts  recited  in  the  special  charge,  and  that  such  facts  consti- 
tuted negligence  on  the  part  of  appellee's  wife,  they  should  find  for  ap- 
pellant without  regard  to  whether  such  negligence  contributd  to  the  in- 
jury. See  Bailway  Co.  v.  Mangham,  29  Texas  Civ.  App.,  486,  69  S.  W. 
Eep.,  80.  The  assignments  and  propositions  here  referred  to  will  there- 
fore be  overruled. 

In  the  third  assignment  the  fifth  paragraph  of  the  court's  charge  is 
questioned  in  substance  on  the  ground  that  the  burden  was  thereby  cast 
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upon  appellant  to  give  appellee's  wife  time  enough  to  get  off  the  train 
safely  if  she  acted  with  reasonable  diligence  irrespctive  of  whether  the 
train  in  fact  stopped  the  reasonable  and  usual  length  of  time  to  enable 
her  to  do  so.  The  proposition  on  this  point  in  part  is  that  "it  is  not 
negligence  per  se  for  a  railroad  company  to  move  its  train  before  every 
passenger  has  had  time,  no  matter  how  circumstanced  or  situated,  to 
alight  in  safety."  While  perhaps  not  objected  to  upon  the  same  ground, 
our  Supreme  Court  in  the  case  of  Texas  &  P.  Bailway  v.  Miller,  79  Texas, 
78, 15  S.  W.  Bep.,  264,  approves  a  charge  quite  similar  to  the  fifth  clause 
of  the  court's  charge  in  this  case.  We  think  the  court  announced  a  cor- 
rect proposition  of  law,  particularly  as  applied  to  the  facts  of  this  case. 
Appellee's  evidence  tended  to  show  that  the  train  stopped  at  Paradise 
on  the  occasion  in  question  less  than  one  minute,  while  that  of  appellant 
was  to  the  effect  that  it  stopped  as  long  as  three  minutes  and  the  usual 
time  allowed  passengers  for  alighting.  It  seems  to  us  that  the  principle 
invoked  by  appellant  is  not  here  applicable.  The  issue  made  by  the  evi- 
dence seemed  to  be  merely  whether  the  train  stopped  a  time  confessedly 
too  short,  or  a  time  long  enough  to  have  enabled  appellee's  wife  to  have 
gotten  off  safely  under  the  circumstances  even  as  detailed  by  her.  It 
must  certainly  be  held  as  a  matter  of  law  to  be  the  duty  of  a  railway  com- 
pany receiving  passengers  for  transportation  to  give  them  such  reasonable 
time  as  will  enable  them  to  alight  at  their  destination  under  the  usual 
and  ordinary  circumstances. 

Under  the  sixteenth  assignment  objection  is  made  to  the  tenth  para- 
graph of  the  court's  charge,  which  has  been  hereinbefore  quoted.  It  is 
insisted  that  this  charge  was  erroneous  in  that  the  effect  of  the  contribu- 
tory negligence  of  appellee's  wife,  if  any,  was  limited  by  requiring  the 
jury  to  find  that  such  "negligence  contributed  to  her  fall."  In  other 
words,  it  is  insisted  that  under  the  facts,  if  appellee's  wife  attempted  to 
get  off  the  train  while  it  was  in  motion,  that  the  attempt  "necessarily 
contributed  to  cause  the  fall,  and  it  was  error  to  submit  this  issue  to  the 
jury,"  the  cases  of  Bailway  Co.  v.  McCoy,  90"  Texas,  264,  38  S.  W.  Bep., 
36 ;  Bailway  Co.  v.  Bowland,  90  Texas,  365,  38  S.  W.  Bep.,  756,  and 
Bailway  Co.  v.  Mitchell,  45  S.  W.  Bep.,  945,  being  cited  in  support  of 
this  contention.  We  find  no  reversible  error  pointed  out  in  this  assign- 
ment. While  true  that  it  has  been  frequently  decided  to  be  erroneous 
to  submit  as  doubtful  an  issue  conclusively  established  by  the  evidence, 
yet  we  do  not  think  this  case  comes  within  that  rule.  For  instance,  in 
this  case  the  issue  of  whether  appellee's  wife  was  a  passenger  upon  the 
train  as  alleged,  and  attempted  to  get  off,  etc.,  was  repeatedly  submitted 
to  the  jury  together  with  other  issuable  facts.  It  is  undisputed  that  she 
was  such  passenger  and  did  attempt  to  get  off  the  train,  yet  who  wi.ll  say 
that  reversible  error  was  committed  because  such  issue  was  submitted? 
In  appellee's  petition  it  was  distinctly  alleged  that  her  injuries  were  the 
result  of  the  fall  and  of  the  negligence  of  defendant;  appellant  in  its 
answer  as  distinctly  alleged  contributory  negligence  on  the  part  of  ap- 
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pellee's  wife,  and  that  such  contributory  negligence  proximately  contri- 
buted to  her  injuries,  so  that  in  the  pleadings  at  least  the  issue,  to  the 
submission  of  which  objection  is  made  under  this  assignment  of  error, 
was  made.  Besides,  the  court,  in  the  seventh,  eighth  and  tenth  para- 
graphs of  his  charge,  instructed  the  jury  that  should  they  find  the  ap- 
pellee's wife  guilty  of  contributory  negligence  in  the  matter  of  her 
attempt  to  get  off  the  train,  they  should  find  for  appellant,  even  though 
they  should  further  find  that  appellant  "was  guilty  of  all  of  the  negli- 
gences charged  against  it."  The  evidence  as  interpreted  by  the  verdict 
establishes  the  proposition  that  appellee's  wife  was  not  guilty  of  contrib- 
utory negligence  in  the  particular  here  referred  to,  and  we  hence  fail  to 
see  prejudicial  error  in  the  respect  complained  of  in  the  sixteenth  assign- 
ment, which  we  therefore  overrule.  Other  criticisms  of  the  charge  are 
made,  but  we  think  them  without  substantial  merit. 

The  remaining  assignments  have  all  been  carefully  examined,  but  we 
find  no  reversible  error  presented  in  any  of  them. 

We  think  the  opinion  of  the  husband  as  to  the  value  of  his  wife's  ser- 
vices, to  which  objection  is  made  in  the  first  assignment,  was  admissible 
together  with  the  facts  stated  by  him  and  others  to  the  effect  that  she 
had  been  able  to  perform  all  of  the  ordinary  duties  of  the  household  and 
family  prior  to  the  injury,  but  not  thereafter.  The  testimony  of  J.  A. 
Armes,  to  the  exclusion  of  which  objection  is  made  in  the  second  assign- 
ment, was  clearly  hearsay,  being  predicated  alone  upon  letters  not  ac- 
counted for,  written  by  appellee's  wife  to  other  members  of  her  family. 

Special  charge  number  6  was  properly  refused,  if  for  no  other  reason  in 
that  appellant,  in  specifying  the  acts  of  contributory  negligence  relied 
upon,  omitted  to  attribute  any  negligence  to  appellee  because  of  a  failure 
on  his  part  to  earlier  call  in  medical  assistance  in  the  treatment  of  his 
wife.  Appellant's  seventh  special  instruction  we  think  sufficiently  cov- 
ered by  the  sixth  clause  of  the  court's  charge,  while  the  eleventh  special 
instruction  excludes  the  issue  of  negligence  in  the  porter  in  failing  to 
assist  appellee's  wife.  We  find  nothing  in  the  evidence  calling  for  the 
ninth  and  tenth  special  charges  to  the  effect  that  if  the  jury  found  ap- 
pellee's wife  negligent  in  failing  to  call  on  the  porter  to  assist  her  to  find 
for  the  defendant.  There  is  no  evidence  indicating  that  the  porter  was 
present  so  that  appellee's  wife  could  have  preferred  at  the  proper  time 
such  a  request,  and  we  know  of  no  duty  resting  upon  a  passenger  to  hunt 
up  a  porter  for  any  such  purpose. 

The  remaining  assignments  relate  to  alleged  errors  in  the  court  in  over- 
ruling the  motion  for  new  trial,  and  to  an  alleged  excess  in  the  verdict. 
They  may  all  be  disposed  of  by  the  general  statement  that  the  evidence 
on  the  issues  was  merely  conflicting,  and  by  no  means  so  strongly  pre- 
ponderates against  the  verdict  as  to  authorize  us  to  disturb  it.  While 
there  was  evidence  tending  to  show  that  the  condition  of  appellee's  wife 
was  due  to  other  causes,  yet  her  testimony  and  that  of  her  husband  and 
of  their  neighbors  tended  to  the  contrary,  and  her  testimony,  as  also  the 
testimony  of  physicians,  tended  to  establish  injuries  of  a  serious  and 
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permanent  character,  and  we  do  not  feel  authorized  to  disturb  the  ver- 
dict as  excessive. 

Believing  that  no  reversible  error  has  been  committed  in  the  admission 
or  rejection  of  evidence,  or  in  the  submission  or  rejection  of  charges,  and 
that  the  evidence  supports  the  verdict,  the  judgment  will  be  affirmed. 

Affirmed* 

Writ  of  error  refused. 


Chicago,  Bock  Island. &  Texas  Bailway  Company  v. 

G.  J.  Long. 

Decided  March  28,  1903. 

1. — BiU  of  Exceptions— Refusal  of  Continuance. 

The  action  of  the  trial  court  in  overruling  a  motion  for  a  continuance  will 
not  be  reviewed  where  the  bill  of  exceptions  thereto  does  not  contain  the  mo- 
tion, or  in  any  other  way  sufficiently  identify  it. 

2. — Negligence — Injury  to  Employe — Railroad  Hand  Car. 

Evidence  in  an  action  by  a  railroad  trackman  for  injury  resulting  from  his 
being  struck  on  a  bridge  by  a  defective  hand  car  approaching  from  the  rear  and 
running  eight  miles  an  hour,  held  to  show  negligence  on  the  part  of  the  em- 
ployes in  charge  of  the  car,  and  absence  of  contributory  negligence  on  plaintiff's 
part. 

3. — Same — Ordinary  Care — Tools  for  Servant — Charge. 

A  charge  that  it  is  the  duty  of  railway  companies  to  use  reasonable  care 
in  furnishing  their  employes  implements  and  appliances  with  which  to  work 
and  to  see  that  the  same  are  ordinarily  safe,  was  not  objectionable  .as  imposing 
a  higher  degree  of  care  than  the  law  requires,  where  the  jury  were  told  in  the 
same  paragraph  that  the  care  which  said  companies  are  bound  to  use  is  such 
as  an  ordinarily  prudent  person  would  use  in  such  matters. 

4. — Same — Discovered  Peril. 

Where  the  evidence  tended  to  show  that  the  employes  operating  the  hand 
car  saw  plaintiff  ahead  on  the  track,  and  could  by  the  exercise  of  ordinary  care 
have  discovered  his  danger  in  time  to  have  stopped  before  injuring  him,  and 
could  have  stopped  in  time  to  avoid  the  injury  after  having  actually  discovered 
such  peril,  it  was  sufficient  to  authorize  instructions  upon  the  issues  of  failure 
to  use  ordinary  care  to  discover  plaintiff's  danger,  and  upon  discovered  peril. 

5. — Same — Contributory  Negligence — Burden. 

The  case  held  not  to  come  within  any  of  the  exceptions  to  the  general  rule 
that  the  burden  of  proof  is  upon  the  defendant  to  show  contributory  negli- 
gence, and  special  charges  presenting  different  phases  of  contributory  negli- 
gence were  properly  refused  where  they  summarily  required  a  verdict  for  de- 
fendant in  the  event  of  a  finding  of  contributory  negligence,  thereby  excluding 
the  issue  of  discovered  peril. 

6. — Same — Avoiding  Injury — Presumption — Charge  on  Weight  of  Evidence. 

It  would  have  been  on  the  weight  of  evidence  for  the  charge  to  have  in- 
structed that  the  operatives  of  the  car  could  act  upon  the  presumption  that 
plaintiff  would  leave  the  track  in  time  to  avoid  the  injury,  he  having  done  or 
said  nothing  to  indicate  that  he  would  get  out  of  the  way. 

7. — Same — Duty  of  Discovering  Peril — Charge — Harmless  Error. 

Defendant  was  not  harmed  by  an  instruction  that  it  was  the  duty  of  the 
employes  in  charge  of  the  car  to  use  ordinary  care  to  discover  and  avoid  injury 
to  persons  on  the  track,  where  the  court  had  already  charged  that  plaintiff  was 
not  entitled  to  recover  if  such  employes  used  all  reasonable  means  to  avoid  in- 
juring him  after  discovering  his  peril. 
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Appeal  from  the  District  Court  of  Montague.  Tried  below  before  Hon. 
D.  E.  Barrett. 

N.  H.  Lassiter,  Robt.  Harrison,  Jos.  A.  Graham,  and  J.  M.  Chambers, 
for  appellant. 

L.  G.  Barrett  and  W.  8.  Jameson,  for  appellee. 

SPEER,  Associate  Justice. — Appellant,  the  Chicago,  Rock  Island  & 
Texas  Railway  Company,  presents  this  appeal  complaining  of  a  judg- 
ment rendered  against  it  in  the  District  Court  of  Montague  County  in 
the  sum  of  $2500  in  favor  of  appellee,  6.  J.  Long,  for  personal  injuries. 
This  is  the  third  appeal,  and  the  second  for  this  appellant  (94  Texas,  53, 
57  S.  W.  Rep.,  802;  26  Texas  Civ.  App.,  601,  65  S.  W.  Rep.,  882).  The 
facts  material  to  our  disposition  of  the  appeal  are  substantially  as  fol- 
lows :  On  June  27,  1898,  appellee  was  an  employe  of  appellant,  engaged 
in  section  work  with  a  steel  gang  near  the  town  of  Ringgold,  in  Mon- 
tague County.  A  number  of  other  employes  were  engaged  with  appellee 
in  the  section  work  under  the  control  of  one  McCurdy,  their  foreman. 
There  was  a  tool  house  north  of  a  bridge  where  the  line  of  appellant 
crossed  the  line  of  the  Missouri,  Kansas  &  Texas  Railway  track,  and  it 
was  the  rule  of  the  section  foreman  and  his  crew  to  meet  at  this  tool 
house  at  the  beginning  of  each  day's  work  to  procure  the  tools  with  which 
they  worked,  as  it  was  also  their  custom  to  return  to  the  tool  house  and 
place  their  tools  therein  at  the  close  of  each  day's  work.  The  bridge 
mentioned  was  above  the  tracks  of  the  Missouri,  Kansas  &  Texas  Rail- 
way, and  was  190  feet  long.  On  the  day  above  mentioned  when  the  sec- 
tion men  started  in  from  their  work  carrying  their  tools  to  the  tool  house, 
they  were  all  on  the  south  side  of  the  bridge,  while  the  tool  house  was  on 
the  north.  The  appellee  and  two  other  men  were  walking  in  carrying 
their  tools,  while  other  hands  were  bringing  their  tools  in  on  the  hand 
car.  This  hand  car,  when  it  started  for  the  tool  house,  was  some  360 
yards  from  appellee,  who  was  at  the  south  end  of  the  bridge.  While  at 
this  point  appellee  looked  back  and  saw  the  hand  car,  not  then  in  motion. 
While  appellee  and  his  companions  were  on  the  bridge — about  midway — 
the  hand  car  overtook  them,  and  while  his  companions  stepped  aside  and 
were  unhurt,  he  was  run  over  and  injured.  The  car  was  running  at  a 
speed  of  some  eight  miles  an  hour,  and  the  employes  in  charge  and  oper- 
ating the  car  saw  appellee  from  the  time  the  car  started  in  until  he  was 
run  over.  We  conclude  from  the  evidence  that  appellee  was  guilty  of  no 
negligence  which  in  any  way  contributed  to  his  injuries,  but  that  same 
were  caused  by  the  negligence  of  appellant's  employes  operating  the  hand 
car;  also  that  appellee's  injuries  are  permanent,  and  that  he  has  been 
damaged  in  an  amount  equal  to  the  verdict.  Other  conclusions  will  ap- 
pear in  connection  with  our  discussion  of  the  assignments  of  error. 

We  can  not  consider  the  first  question  presented  in  appellant's  brief, 
which  seeks  to  have  us  review  the  action  of  the  court  in  overruling  its 
application  for  a  continuance  of  the  cause,  for  the  reason  that  the  bill 
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of  exception  taken  at  the  time  does  not  contain  the  motion  for  such  con- 
tinuance, nor  in  any  other  way  sufficiently  identify  the  same.  The  mo- 
tion is  therefore  not  properly  a  part  of  the  record  so  that  we  may  con- 
sider it.    Rules  55  and  86,  67  S.  W.  Rep.,  pp.  24  and  26. 

It  is  complained  that  the  court  erred  in  instructing  the  jury  that,  "It 
is  the  duty  of  railway  companies  to  use  reasonable  care  in  furnishing  to 
their  employes  implements  and  appliances  with  which  the  said  employes 
are  to  perform  their  work,  and  to  see  that  such  implements  are  ordinarily 
safe  and  appropriate  ones  to  be  used,"  because  this  was  placing  upon  ap- 
pellant a  higher  duty  than  that  imposed  by  law,  and  because  there  was  no 
evidence  raising  such  issue  in  the  case.  If  the  part  here  quoted  consti- 
tuted the  entire  charge  upon  the  subject,  there  would  probably  be  just 
cause  for  complaint  upon  the  ground  first  stated,  but  in  the  same  para- 
graph the  jury  were  pointedly  told  that,  "The  care  which  said  com- 
panies are  bound  to  use  is  such  as  an  ordinarily  prudent  person  would 
use  in  such  matters."  This  is  sanctioned  by  the  decisions.  Galveston 
H.  &  S.  A.  Ry.  v.  Gormley,  91  Texas,  393,  43  S.  W.  Rep.,  877;  Inter- 
national &  G.  N.  Ry.  v.  Williams,  82  Texas,  342,  18  S.  W.  Rep.,  700. 
There  was  ample  evidence  from  which  the  jury  might  have  found  that 
the  hand  car  was  old  and  worn  out  and  that  the  brake  was  out  of  repair, 
from  which  evidence  the  issue  of  negligence  in  this  respect  was  fairly 
raised  and  properly  submitted.  In  fact  we  think  the  evidence  showed 
that  the  car  was  old  and  worn  and  the  brake  out  of  repair,  and  that  had 
it  not  been  for  such  defects  the  car  would  have  been  stopped  before  ap- 
pellee was  run  down.  This  conclusion  results  in  our  overruling  the  sixth 
assignment  of  error. 

It  is  further  complained  that  the  court  should  not  have  instructed  the 
jury  upon  the  issues  of  failure  to  use  ordinary  care  to  discover  appellee's 
danger,  and  upon  discovered  peril.  It  is  contended  that  the  evidence  did 
not  authorize  the  submission  of  these  issues.  We  think  the  evidence  was 
sufficient  to  call  for  such  charges.  It  tended  to  show  that  the  employes 
operating  the  hand  car  saw  appellee  ahead  on  the  track,  and  could,  by  the 
exercise  of  ordinary  care,  have  discovered  his  danger  in  time  to  have 
stopped  before  injuring  him.  It  also  tended  to  show  that  by  the  use  of 
the  same  degree  of  care  they  could  have  stopped  in  time  to  have  avoided 
the  injuries  after  having  actually  discovered  his  peril. 

We  do  not  think  this  case  comes  within  any  of  the  exceptions  to  the 
general  rule  that  the  burden  of  proof  is  upon  the  defendant  to  show  con- 
tributory negligence,  and  the  charge  rightfully  placed  it  there.  Mis- 
souri K.  &  T.  Ry.  v.  Gist,  31  Texas  Civ.  App.,  662 ;  Gulf  C.  &  S.  P.  Ry. 
v.  Shieder,  88  Texas,  152,  30  S.  W.  Rep.,  902 ;  Texas  &  P.  Ry.  v.  May- 
field,  23  Texas  Civ.  App.,  415,  56  S.  W.  Rep.,  942. 

Special  charges  numbers  2  and  7  presenting  different  phases  of  con- 
tributory negligence  were  properly  refused.  Each  summarily  required 
a  verdict  for  appellant  in  the  event  of  a  finding  of  contributory  negli- 
gence, thereby  excluding  the  issue  of  discovered  peril. 

The  question  of  fellow  servant  was  decided  adversely  to  appellant's 
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contention  upon  a  former  appeal  by  the  Supreme  Court,  upon  substan- 
tially the  same  facts,  and  hence  need  not  be  noticed.  Long  v.  Chicago,  B. 
I.  &  T.  By.,  94  Texas,  53,  57  S.  W.  Eep.,  802. 

The  fifth  requested  charge  was  properly  refused.  It  would  be  upon 
the  weight  of  evidence  for  the  court  to  say  to  the  jury  that  a  railway 
company's  operatives  may  act  upon  the  presumption  that  a  person  walk- 
ing upon  the  track  will  leave  the  same  in  time  to  prevent  injury,  unless 
such  person  does  or  says  something  to  indicate  that  he  will  not  get  out  of 
the  way. 

It  is  contended  that  the  case  should  be  reversed  because  of  the  second 
paragraph  of  the  court's  charge  which  reads :  "2.  It  is  the  duty  of  the 
employes  of  the  defendant  having  in  charge  and  operating  the  hand  car 
on  the  railway  track  of  said  defendant,  to  have  used  ordinary  care  to 
discover  and  avoid  an  injury  to  persons  upon  its  railway  track.  The  care 
to  be  used  is  to  be  considered  with  reference  to  the  risk  to  be  incurred, 
and  must  be  reasonably  proportioned  to  such  risk;  and  a  failure  to  use 
such  ordinary  care  on  the  part  of  said  employes  would  be  negligence  on 
the  part  of  the  defendant  for  which  it  would  be  liable  in  damages  for  an 
injury  resulting  from  such  negligence,  unless  such  liability  should  be  de- 
feated by  contributory  negligence  on  the  part  of  the  party  injured." 

The  objection  to  this  charge  is  that  the  uncontradicted  evidence  showB 
that  appellant's  employes  saw  appellee  from  the  time  the  hand  car  started 
to  the  tool  house  until  he  was  injured,  and  hence  that  the  issue  submitted 
was  one  not  raised  by  the  evidence.  This  charge  was  held  good  by  this 
court  upon  the  former  appeal,  though  not  as  against  this  objection,  but 
aside  from  this,  it  is  certain  that,  considered  in  the  light  of  the  entire 
charge,  the  appellant  has  suffered  no  injury  therefrom.  In  the  sixth 
paragraph  is  this  language :  "If  you  find  from  the  evidence  in  this  case 
that  the  employes  of  the  defendant  operating  said  hand  car  discovered 
the  plaintiff  upon  said  trestle,  and  discovered  the  perilous  condition  of 
plaintiff,  and  as  soon  as  the  employes  of  the  defendant  actually  discov- 
ered the  perilous  condition  of  plaintiff  they  used  all  reasonable  means  at 
their  command  to  prevent  an  injury  to  plaintiff,  then  you  will  find  for 
the  defendant."  Under  the  undisputed  facts  of  this  case  the  charge  was 
equivalent  to  telling  the  jury  to  return  a  verdict  in  f avon  of  the  defend- 
ant if  the  employes  of  appellant  used  all  reasonable  means  at  their  com- 
mand to  avoid  injuring  appellee  after  discovering  his  peril,  thereby 
making  it  immaterial  whether  appellant  used  ordinary  care  to  discover 
appellee  on  the  track  or  to  discover  his  peril.  The  appellant  has  little 
room  to  complain  of  the  manner  in  which  the  case  was  submitted  to  the 
jury. 

Further  we  might  add  that  the  charge  complained  of  was  a  mere  gen- 
eral statement  of  the  duty  of  car  operatives,  and  was  therefore  not  cal- 
culated to  confuse  the  jury,  especially  in  view  of  the  specific  instruction 
applying  the  law  to  the  facts  of  this  case. 

All  assignments  are  overruled  and  the  judgment  affirmed. 

Affirmed 
Writ  of  error  refused. 
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Couch  &  Gelliland  v.  Home  Protective  Fire  Insurance 

Company. 

Decided  March  30,  1903. 

1.— Fire  Insurance — Iron  Safe  Clause — Warranty. 

Where  a  fire  insurance  policy  had  a  slip  attached  thereto  containing  a  de- 
scription of  the  property,  a  stipulation  that  the  insurance  was  subject  to  the 
following  conditions  as  warranties,  then  a  three- fourths  loss  clause,  an  iron  safe 
clause,  and  a  statement  that  it  was  made  a  part  of  the  policy,  and  the  policy 
contained  a  provision  that  it  was  subject  to  the  provisions,  agreements,  or  con- 
ditions "added"  thereto,  and  in  referring  to  the  interest  of  a  mortgagee  stipu- 
lated that  the  conditions  of  the  policy  Bhould  apply  to  such  interest  as  should 
be  "appended"  to  it,  the  iron  safe  clause  was  thereby  made  a  part  of  the  policy, 
and  was  binding  on  the  insured  as  a  warranty. 

2. — Same — Waiver  of  Forfeiture — Question  for  Jury. 

Where  the  insurance  company's  adjuster  and  local  agents  were  informed  by 
plaintiffs  that  they  had  not  complied  with  the  iron  safe  clause,  but  no  for- 
feiture was  declared  of  the  policy,  and  the  adjuster  afterwards  required  plain- 
tiffs to  make  a  statement  of  the  loss  under  oath,  and  stated  that  the  company 
would  settle  for  the  loss,  and  plaintiff  had  no  notice  of  any  limitation  on  the 
adjuster's  authority,  it  was  a  question  for  the  jury  as  to  whether  a  forfeiture 
of  the  policy  had  been  waived  by  the  defendant. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

F.  B.  Dillard,  for  appellants. 

A.  L.  Beaty,  for  appellee. 

B00KH0UT,  Associate  Justice. — This  suit  was  instituted  by  the 
firm  of  Couch  &  Gilliland  against  the  appellee,  as  defendant,  to  recover 
the  amount  of  an  insurance  policy.  A  trial  was  had,  and  a  verdict 
returned  for  defendant  by  instruction  of  the  court.    Plaintiffs  appealed. 

1.  The  first  assignment  complains  of  the  ruling  of  the  court  on  the 
exception  of  the  plaintiff  to  that  part  of  the  answer  setting  up  the  iron 
safe  clause  of  the  policy.  It  is  insisted  that  the  iron  safe  clause,  which 
was  on  a  slip  of  paper  attached  to  said  policy,  is  not  a  warranty  by  plain- 
tiffs, but  is  only  a  representation  by  them,  and  there  is  no  plea  that  said 
representation  was  fraudulent,  or  made  to  deceive,  or  that  defendant  was 
misled,  deceived  or  injured  thereby.  The  original  policy,  by  order  of 
the  court,  is  sent  up  for  our  inspection.  There  is  attached  to  the  face  of 
the  policy  at  the  top  of  the  space  intended  for  description  of  the  prop- 
erty insured,  a  slip  of  paper  headed,  "Mercantile  Building  and  Stock 
Form."  Then  follows  a  description  of  the  property  insured.  This 
description  is  followed  by  a  statement  reading :  "This  insurance  is  effect- 
ive subject  to  the  following  conditions  which  are  hereby  made  warranties 
by  the  assured  and  are  accepted  as  parts  of  this  contract."  Then  follows 
the  three-fourths  loss  clause,  after  which  follows  the  iron  safe  clause. 
At  the  end  of  the  slip  the  following  appears:    "Attached  to  and  made 
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a  part  of  policy  No.  1244  of  the  Home  Protection  Fire  Insurance  Com- 
pany of  San  Antonio,  Texas.  R.  M.  McBride,  secretary."  .  The  policy 
is  numbered  1244.  Near  the  end  of  the  policy,  and  in  the  last  clause 
thereof,  appears  the  following  provision:  "This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipulations  and  conditions,  together 
with  such  other  provisions,  agreements  or  conditions  as  may  be  in- 
dorsed hereon  or  added  hereto."  In  referring  to  any  interest  which 
may  exist  in  favor  of  a  mortgagee,  it  is  provided  that  the  conditions 
of  the  policy  shall  apply  "to  such  interest  as  shall  be  written  upon, 
attached  or  appended  hereto."  It  is  clear  that  the  slip  or  piece  of  paper 
containing  the  description  of  the  property  insured,  the  three-fourths 
loss  clause  and  iron  safe  clause  were  added  to  the  policy,  and  by  its 
express  terms,  became  a  part  thereof.  The  reference  was  sufficient  to 
make  said  iron  safe  clause  a  part  of  the  policy,  and  the  same  was  a  prom- 
issory warranty.  The  court  did  not  err  in  overruling  plaintiff's  excep- 
tion to  that  part  of  the  answer  setting  up  said  clause  as  a  warranty. 

2.  It  is  contended  that  the  court  erred  in  instructing  a  verdict  for 
the  defendant,  his  action  being  grounded  upon  the  fact  that  the  assured 
had  breached  the  iron  safe  clause  of  the  policy.  It  is  insisted  that  there 
is  evidence  tending  to  show  that  a  forfeiture  of  the  policy  by  reason  of 
the  assured  not  having  complied  with  the  iron  safe  clause  had  been 
waived  by  the  company.  Lef twich  &  Rutherford  were  the  local  agents  of 
the  defendant  at  Tioga.  When  the  fire  which  destroyed  appellant's  prop- 
erty occurred,  they  wired  the  fact  to  the  company.  The  company  then 
sent  them  blanks  on  which  to  take  proof  of  loss  and  return  it.  These 
agents  were,  at  the  time  the  proof  of  loss  was  taken,  informed  by  Gilli- 
land  that  they  had  not  complied  with  the  iron  safe  clause  and  that  their 
books  and  invoices  were  destroyed  by  the  fire.  The  sworn  proof  of  loss 
was  then  taken  and  sent  to  the  company  and  was  not  returned  or  objected 
to.  No  forfeiture  was  claimed.  After  this,  on  January  2, 1902,  the  com- 
pany wrote  Lef  twich  &  Rutherford  as  follows:  "On  the  16th  instant, 
immediately  after  receiving  notice  of  the  fire,  we  inclosed  you  a  blank 
proof  sheet  to  have  insured  make  a  proof  of  loss  on  and  return  to  us.  We 
have  failed  to  receive  the  proof  of  loss  up  to  this  date  and  suppose  that 
he  misunderstood  the  matter.  We  herewith  inclose  another  proof  sheet. 
Please  explain  to  him  the  necessity  of  making  proof  of  loss  on  same,  and 
return  to  us  at  once.  Our  adjuster  met  with  a  painful  accident  some  few 
days  since;  was  thrown  from  his  buggy  and  badly  crippled  up.  It  will 
be  some  days  yet  before  he  will  be  able  to  travel ;  however,  we  will  try  and 
arrange  to  have  the  loss  adjusted  within  the  next  few  days.  Please  tell  Mr. 
Dillard  that  the  matter  will  be  adjusted  as  early  as  possible  and  settled 
in  its  regular  order."  On  receipt  of  this  letter  and  the  blank  the  local 
agent  again  required  appellants  to  come  to  their  office  to  make  proof  of 
loss  and  were  again  informed  that  the  iron  safe  clause  had  not  been  com- 
plied with,  that  their  books  and  invoices  were  burned  and  they  could  not 
make  a  detailed  statement  of  their  loss,  but  they  were  required  by  defend- 
ant's agents  to  make  a  second  proof  of  loss,  which  was  sworn  to  and 
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mailed  to  the  company.  No  forfeiture  was  claimed  at  this  time.  Couch 
&  Gilliland  had  no  notice  of  any  limitation  on  the  authority  of  Left- 
wich  &  Rutherford.  Windsor  was  the  adjuster  of  defendant,  and  was 
sent  to  Tioga  to  adjust  this  loss.  Couch  &  Gilliland  had  no  notice  of  any 
limitation  on  his  authority.  When  he  reached  Tioga  he  sent  for  Gilli- 
land to  come  to  his  hotel  and  was  there  informed  by  Gilliland  that  his 
books  and  invoices  were  burned.  He  then  took  Gilliland  to  the  home  of 
a  notary  public  at  night,  and  was  informed  in  the  presence  of  the  officer 
that  the  iron  safe  clause  had  not  been  complied  with,  but  he  required 
Gilliland  to  submit  to  the  examination  under  oath  as  provided  by  the 
policy.  The  adjuster  did  not  declare  the  policy  forfeited,  and  did  not 
refuse  to  settle  it,  but  stated  that  he  could  not  arrive  at  the  amount  as  the 
books  were  burned,  but  that  the  company  would  settle  it.  While  at 
Tioga,  this  adjuster  in  conversation  with  the  local  agent  of  defendant, 
Mr.  Leftwich,  based  his  refusal  to  pay  the  policy  on  the  ground  that  it 
had  been  transferred  to  wholesale  merchants.  It  may  be  stated  generally 
that  if  in  any  negotiation  or  transaction  with  the  assured,  after  knowl- 
edge of  the  forfeiture,  the  company  recognizes  the  continued  validity  of 
the  policy,  or  does  acts  based  thereon,  or  requires  the  assured  by  virtue 
thereof  to  do  some  act  or  incur  some  trouble  or  expense,  the  forfeiture  is, 
as  a  matter  of  law,  waived.  Insurance  Co.  v.  Moriarty,  37  S.  W.  Rep., 
628.  See  also,  Roberts  v.  Insurance  Co.,  19  Texas  Civ.  App.,  338,  48  S.  W. 
Rep.,  539.  This  court  held  that  a  forfeiture  for  failure  to  comply  with 
the  iron  safe  clause  was  waived  if  the  company,  with  knowledge  of  the 
breach  of  the  condition,  required  the  insured  to  be  examined  under  oath 
with  reference  to  the  loss,  pursuant  to  the  terms  of  the  policy.  Insur- 
ance Co.  v.  O'Neal,  14  Texas  Civ.  App.,  516,  38  S.  W.  Rep.,  62.  If  the 
adjuster,  with  knowledge  of  a  forfeiture  of  the  policy  by  reason  of  Couch 
&  Gilliland  having  failed  to  comply  with  the  iron  safe  clause,  did  not 
rely  thereon,  but  with  knowledge  of  the  breach  of  such  clause,  induced 
the  assured,  or  either  of  them,  to  go  before  a  notary  public  and  make  oath 
as  to  the  amount  of  good  they  had  on  hand  at  the  time  of  the  fire,  and 
did  not  claim  a  forfeiture,  but  stated  the  company  would  settle  the  loss, 
then  the  jury  would  be  justified  in  finding  a  waiver  of  such  forfeiture. 
The  company  was  bound  by  the  acts  of  its  adjuster.  Sisk  v.  Insurance 
Co.,  69  S.  W.  Rep.,  687.  The  evidence  was  sufficient  to  raise  the  issue 
and  the  trial  court  erred  in  instructing  a  verdict  for  defendant. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Robeets  &  Corley  v.  McFadden,  Weiss  &  Kyle.  47 

Roberts  &  Corley  et  al.  v.  McFadden,  Weiss  &  Kyle  et  al. 

Decided  March  31,  1903. 

1.— Contract  for  Sale  of  Land— Marketable  Title. 

A  contract  for  the  sale  of  land  binding  the  vendor  only  to  execute  and  de- 
liver a  warranty  deed  requires  him,  under  the  law,  to  furnish  a  good  and  mar- 
ketable title. 

2.— Same— Marketable  Title  Defined. 

A  marketable  title  is  one  reasonably  free  from  such  doubts  as  would  affect 
the  market  value  of  the  estate;  one  that  a  prudent  man,  with  knowledge  of 
all  the  facts  and  their  bearing,  would  be  willing  to  accept. 

3. — Same — Measure  of  Damages  for  Breach. 

The  measure  of  damages  for  breach  of  warranty  in  executed  contracts  for 
the  sale  of  land  is  the  purchase  money  paid  and  interest,  without  reference  to 
the  value  of  the  land  at  the  time  of  the  breach  or  at  any  other  time;  and  the 
same  rule  is  usually  applied  in  cases  of  breach  of  executory  contracts  to  sell 
land. 

4. — Same — Rescission — Loss  of  Bargain. 

Where  the  title  tendered  is  not  good,  or  though  good,  is  not  marketable,  tho 
vendee  is  entitled  to  rescind  the  contract  and  recover  back  his  advance  pay- 
ment, with  interest,  but  he  can  recover  for  loss  of  his  bargain  only  where  the 
vendor  has  fraudulently  or  willfully  refused  to  comply  with  the  contract.  See 
opinion  for  facts,  including  a  failure  to  make  known  a  prior  oil  lease  of  the 
land,  then  of  record,  held  not  to  amount  to  fraud  on  the  vendor's  part  such  as 
would  authorize  recovery  by  the  vendee  for  loss  of  bargain. 

5. — Same — Oil  Lease  Contract. 

An  oil  lease  of  land  made  in  consideration  of  $1  (not  in  fact  paid)  and  the 
lessee's  promise  to  develop  the  premises  and  give  the  lessor  ten  per  cent  of  the 
oil  produced,  stipulating  that  the  lessee  may  terminate  the  lease  at  any  time  and 
that  the  sum  paid  shall  be  the  lessor's  full  compensation,  is  a  void  contract  be- 
cause unilateral  in  character.  Such  void  lease,  adversely  held,  did  not  of  itself 
render  the  title  to  the  land  an  unmarketable  one,  and  a  sale  of  the  land  by 
the  lessor  prior  to  operations  begun  under  the  lease  annulled  the  lease. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
J.  D.  Martin. 

F.  J.  &  R.  C.  Duff,  for  appellants. 

Greer,  Greer  £  Nail,  Crane,  Greer  &  Wharton,  and  Proctors,  for  ap- 
peiiees. 

GILL,  Associate  Justice. — This  action  was  brought  on  March  30, 
1901,  by  Roberts  &  Corley,  a  partnership,  and  one  H.  L.  Fagin  against 
McFaddin,  Weiss  &  Kyle,  also  a  partnership,  and  one  A.  F.  Lucas.  Its 
purpose  was,  as  against  the  defendant  partnership,  to  enforce  the  specific 
performance  of  an  executory  contract  to  convey  certain  land  to  them, 
and,  as  against  defendant  Lucas,  to  cancel  a  certain  oil  lease  which  was 
averred  to  be  void  as  to  them,  the  plaintiffs. 

Upon  amended  pleadings  of  both  plaintiffs  and  defendants,  as  will 
hereinafter  appear,  the  cause  was  tried  to  the  court  without  a  jury,  and 
the  trial  resulted  in  a  judgment  for  plaintiff  against  the  defendant  part- 
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nership  for  the  amount  of  advance  purchase  money  paid  on  the  contract 
sued  on,  with  interest  up  to  the  time  of  a  tender  which  was  adjudged  to 
have  been  made.  In  all  other  respects,  including  costs,  judgment  was 
for  defendants.  From  that  judgment  the  plaintiffs  have  appealed,  and 
under  appropriate  assignments  of  error  insist  it  should  be  reversed. 

On  January  10,  1901,  crude  petroleum  oil  was  discovered  on  a  slight 
elevation  of  ground  known  as  "Spindle  Top  Heights,"  situated  on  the 
John  A.  Veatch  survey  in  Jefferson  County,  Texas.  At  that  time  W.  P. 
H.  McFaddin,  V.  Weiss  and  W.  W.  Kyle  owned,  among  other  lands  in 
that  survey,  and  out  of  that  portion  thereof  known  as  the  "Spindle  Top 
Heights  subdivision"  of  said  survey,  three  subdivisions,  or  blocks  of  land, 
numbered  6,  19  and  20,  aggregating,  approximately,  twenty-seven  acres. 
Immediately  prior  to  the  discovery  of  petroleum  on  this  survey  of  land 
the  reasonable  market  value  of  these  blocks  was,  approximately,  $50  per 
acre. 

On  March  23,  1901,  McFaddin,  Weiss  &  Kyle,  in  consideration  of  the 
sum  of  $2000  cash,  then  and  there  paid  by  H.  L.  Fagin  and  Roberts  & 
Corley,  and  for  the  further  considerations  mentioned  in  the  agreement 
hereinafter  recited,  entered  into  the  following  contract : 

"The  State  of  Texas,  County  of  Jefferson.  For  and  in  consideration 
of  the  sum  of  two  thousand  ($2000)  dollars  cash  to  us,  W.  P.  H.  McFad- 
din, V.  Weiss  and  W.  W.  Kyle,  in  hand  paid  by  H.  L.  Fagin  and  Roberts 
&  Corley,  a  partnership  firm  composed  of  C.  C.  Roberts  and  Robert  Cor- 
'  ley,  the  receipt  whereof  is  hereby  acknowledged ;  and  the  further  consider- 
ation of  H.  L.  Fagin  and  Roberts  &  Corley  agreeing  to  pay  the  further 
sum  of  fifteen  thousand  ($15,500)  and  five  hundred  dollars  on  or  before 
the  10th  day  of  April,  1901,  we,  the  said  McFaddin,  Weiss  &  Kyle,  bind 
ourselves  to  make  good  and  sufficient  warranty  deeds  to  said  H.  L.  Fagin 
and  Roberts  &  Corley  to  the  following  tracts  of  land  situated  in  Jeffer- 
son County,  Texas,  to  wit : 

"Parts  of  the  J.  A.  Veatch  survey,  and  of  that  portion  thereof  known 
as  'Spindle  Top  Heights/  and  being  blocks  numbered  six  (6),  nineteen 
(19)  and  twenty  (20),  containing  twenty-seven  acres,  more  or  less; 
being  part  of  the  land  bought  by  us  of  Guy  W.  Junker.  But  should  said 
H.  L.  Fagin  and  Roberts  &  Corley  fail  to  pay  the  balance  of  fifteen  thou- 
sand fi\e  hundred  dollars  on  or  before  April  10,  1901,  then  this  obli- 
gation shall  become  null  and  void,  and  the  said  two  thousand  ($2000) 
dollars  shall  be  forfeited  to  the  said  McFaddin,  Weiss  &  Kyle,  and  shall 
be  kept  and  held  by  them  as  their  own  property.  Witness  our  hands  in 
triplicate  originals  this  March  23,  1901/' 

At  the  time  that  this  contract  was  entered  into  the  land,  viz.,  blocks 
Nos.  6,  19  and  20,  was  leased  for  oil  to  A.  F.  Lucas,  and  the  lease  was  of 
record  in  the  public  records  of  Jefferson  County,  but  defectively  acknowl- 
edged. The  existence  of  this  lease  was  known  to  McFaddin,  Weiss  & 
Kyle  at  date  of  said  contract,  but  was  unknown  to  the  purchasers,  Rob- 
erts &  Corley  and  H.  L.  Fagin. 

On  March  26, 1901,  the  oil  well,  known  as  the  "Beatty  well/'  was  sue- 
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cessf ully  brought  in,  and  proved  to  be  a  well  similar  in  character  to  the 
famous  "Lucas  well"  theretofore  completed. 

On  March  28,  1901,  W.  P.  H.  McFaddin,  who  throughout  acted  for 
himself  and  associates,  approached  plaintiffs,  advised  them  of  the  exists 
ence  of  the  oil  lease,  and  offered  to  rescind  the  contract  of  sale  and  restore 
the  amount  paid  in  consideration  of  a  release  from  all  possible  liability 
for  damages  by  reason  thereof.  The  plaintiffs  declined  the  proposition. 
Upon  an  inspection  of  the  records  they  found  and  examined  the  oil  lease, 
which  is  hereinafter  set  out,  and  thereupon,  on  March  30,  1901,  plaintiffs 
brought  this  suit,  tendering  the  balance  due. 

On  April  2,  1901,  the  defendants,  McFaddin,  Weiss  &  Kyle,  served  on 
the  plaintiffs,  Eoberts  &  Corley  and  H.  L.  Fagin,  the  following  notice : 

"Beaumont,  Texas,  April  2,  1901. 

"Messrs.  Roberts  &  Corley  and  H.  L.  Fagin,  City : 

"Gentlemen. — Under  the  option  contract  between  us  made  March  23, 
1901,  jpid  covering  blocks  6,  19  and  20  of  Spindle  Top  Heights,  to  avoid 
litigation  and  as  an  overture  of  friendly  settlement,  I  make  you  the  fol- 
lowing alternate  proposition:  First.  I  will  return  and  pay  you  the 
$2000  cash  you  paid  to  me,  releasing  to  myself,  Weiss  &  Kyle,  the  tract 
of  land  described  in  the  option  contract,  I,  Weiss  &  Kyle  releasing  you 
against  further  payment,  we  mutually  thereby  rescinding  and  annul- 
ling the  contract;  or  in  the  alternative,  should  you  decline  the  above. 
Second.  Upon  your  paying  myBelf,  Weiss  &  Kyle,  the  balance  of  the 
purchase  price,  $15,500,  I,  V.  Weiss  and  W.  W.  Kyle  will  execute  and 
deliver  to  you  the  general  warranty  deed  (which  will  include  the  l-10th 
royalty  on  the  oil  lease  thereon),  as  called  for  in  the  contract. 

"The  firet  proposition  must  be  accepted  on  or  before  April  10,  1901 ; 
otherwise,  I,  Weiss  and  Kyle  will  tender  you  the  warranty  deed  and 
demand  the  $15,500  on  April  10,  .1901,  and  upon  your  failure  to  comply 
therewith,  we  shall  forfeit  the  $2000  as  stipulated  in  the  contract. 
Respectfully 

(Signed)       "W.  H.  P.  McFaddin/' 


In  answer  to  this  note  the  plaintiffs,  Roberts  &  Corley  and  H.  L.  Fagin, 
delivered  to  the  defendants  the  following  reply : 


$15,500.      -  Beaumont,  Texas,  April  2,  1901. 

To  Messrs.  W.  P.  H.  McFaddin,  V.  Weiss  and  W.  W.  Kyle,  Beaumont, 
Texas: 

"Sirs. — We  hereby  and  herewith  beg  to  advise  you  that  we  are  now 
ready  and  do  hereby  tender  our  readiness  and  willingness  to  complete  the 
sale  and  purchase  contracted  between  yourselves  and  the  undersigned  by 
contract  dated  March  23,  1901,  and  to  that  end  we  now  demand  of  you 
a  good  and  sufficient  warranty  deed  to  that  same  land  which  you  con- 
tracted to  convey  to  us,  to  wit,  blocks  six  (6),  nineteen  (19),  and  twenty 
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(20),  Spindle  Top  Heights,  subdivision  of  the  John  A.  Veatch  survey, 
in  Jefferson  County,  Texas,  which  said  good  and  sufficient  general  war- 
ranty deed  must  convey  to  us  the  unincumbered  title  to  said  lands,  and 
be  accompanied  by  a  release  of  every  valid  prior  outstanding  conveyance 
of  any  right,  title  or  interest  in  the  fee  or  possession  to  or  of  said  lands. 

"You  are  advised  that  on  the  28th  day  of  March,  A.  D.  190i,  we  were 
advised  for  the  first  time,  and  have  confirmed  that  advice  by  an  inspec- 
tion of  the  records,  that  there  is  a  certain  lease  executed  by  Guy  W. 
Junker  to  A.  F.  Lucas,  dated  September  6,  1900,  copied  into  the  deed 
records  of  Jefferson  County,  Texas,  book  34,  page  71,  attempting  to  con- 
vey certain  interests  in  the  above  premises.  While  this  lease  is  as  to  us 
void,  we  being  innocent  purchasers  for  a  valuable  consideration,  with- 
out notice,  of  said  property,  yet  pending  the  adjudication  of  our  rights 
with  the  said  Lucas  the  rules  of  equity  do  not  authorize  us  to  pay  the 
remaining  sum  of  $15,500  contracted  by  us  to  be  paid  on  said  property, 
to  you,  unless  you  secure  for  us  a'  release  of  said  lease  and  contract  dated 
as  aforesaid,  September  6,  1900,  between  Junker  and  Lucas.  We  have 
already  tendered  said  sum  of  $15,500  into  the  District  Court  of  Jeffer- 
son County,  to  be  paid  to  you  or  such  other  person  under  the  circum- 
stances as  the  court  may  direct  upon  the  trial  of  the  suit  filed  by  us,  to 
which  you  and  said  Lucas  are  all  made  parties. 

"But  nevertheless  we  are  now  ready  and  prepared,  and  now  tender  you 
personally  the  said  sum  of  $15,500,  *to  be  paid  by  us  to  you  whenever  you 
shall  make,  execute  and  deliver  to  us  a  good  and  sufficient  warranty  deed 
conveying  us  the  unincumbered  and  unqualified  fee  simple  title  and  pos- 
session of  the  aforesaid  premises,  which  shall  include  and  is  hereby  meant 
to  include,  title,  not  only  to  the  mere  soil  and  possession,  but  also  to  all 
minerals,  mineral  products,  oils  and  gasses  which  are  a  part  of  the  said 
lands.  Upon  your  doing  which  we  agree  to  dismiss  the  aforesaid  case 
at  our  cost." 

On  April  10,  1901,  the  defendants,  McPaddin,  Weiss  &  Kyle,  ap- 
proached the  plaintiffs  and  first  tendered  back  to  plaintiffs  the  sum  of 
$2006.35  in  cash,  and  offered  to  deliver  same  to  plaintiffs  upon  the  con- 
dition that  plaintiffs  release  defendants  from  all  claims  for  damages  by 
virtue  of  the  circumstances.  This  proposition  plaintiffs  declined.  De- 
fendants then  tendered  plaintiffs  an  instrument,  the  same  being  in  form 
a  general  warranty  deed,  and  offered  to  deliver  the  same  conditioned 
upon  the  payment  to  them  of  the  sum  of  $15,500.  Plaintiffs  stated  to 
defendants  that  they  had  until  midnight  of  that  day  to  determine  whether 
or  not  to  accept  this  deed  and  the  deed  was  left  with  plaintiffs  for  their 
examination.  Plaintiffs  then  prepared  another  deed  in  all  respects  sim-  _ 
ilar  to  the  first,  save  and  except  that  the  habendum  clause  was  made  to 
read  as  follows : 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  rights  and  appurtenances  and  hereditaments,  including  the 
mineral  rights  and  rights  of  every  nature  whatsoever  thereto  in  any  wise 
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belonging,  unto  the  said  Roberts  &  Corley  and  H.  L.  Fagin,  and  their 
heirs  and  assigns  forever." 

Plaintiffs  then  approached  defendants  with  both  deeds,  and  advised 
defendants  that  they  would  not  accept  the  deed  tendered  to  plaintiffs  by 
defendants,  but  would  accept,  and  tendered  to  defendants  for  execution, 
the  second  deed,  together  with  $15,500  cash.  This  deed  defendants 
inspected  and  thereupon  declined  to  execute. 

On  June  10,  1901,  McFaddin,  Weiss  &  Kyle  filed  their  answer  resist- 
ing the  suit  for  specific  performance  and  tendering  back  the  sum  of 
$2006.35,  being  the  purchase  money  paid  with  interest  to  the  date  of 
their  first  offer  of  a  warranty  deed. 

On  July  9,  1901,  the  plaintiffs  filed  their  first  amended  original  peti- 
tion, changing  their  suit  to  one  for  breach  of  contract  and  damages, 
alleging  among  other  things  that  the  land  had  so  depreciated  in  value 
that  it  was  worth  less  than  the  contract  price,  whereas  at  the  date  of  the 
alleged  breach  it  was  worth  about  $500,000. 

In  December,  1901,  defendants  filed  an  amendment  tendering  specific 
performance,  with  prayer  for  judgment  accordingly.  This  tender  and 
prayer,  however,  was  abandoned  before  trial,  and  the  cause  went  to  trial 
on  March  31,  1902,  purely  as  a  suit  on  plaintiffs  part  for  damages  for 
breach  of  contract  to  convey  land,  and  resisted  by  defendants,  who  ten- 
dered back  the  purchase  money  and  interest.  On  April  21,  1902,  the 
court  rendered  judgment  as  stated. 

The  record  is  very  voluminous,  and  for  the  sake  of  brevity  it  will  be 
necessary  to  make  all  statements  therefrom  as  concise  as  possible  consis- 
tent with  clearness  and  accuracy.  Hence  we  do  not  set  out  at  length  the 
findings  of  fact  and  conclusions  of  law  filed  by  the  trial  court,  deeming 
it  sufficient  to  set  out  in  the  proper  connection  a  brief  statement  of  the 
court's  finding  upon  any  controverted  issue  we. may  find  it  necessary  to 
discuss.  The  court  determined  every  controverted  issue  in  favor  of 
defendants.  In  addition  to  the  facts  already  stated  as  preceding,  attend- 
ing, or  immediately  succeeding  the  filing  of  the  suit,  we  add  that  prior 
to  the  bringing  in  of  the  "Lucas  well"  the  land  in  controversy  could  have 
been  purchased  for  about  $20  per  acre.  On  September  6,  1900,  defend- 
ants McFaddin,  Weiss  &  Kyle  bought  this  and  other  lands  from  one 
Junker  and  received  a  conveyance  therefor  without  notice  of  the  existence 
of  the  oil  lease,  which  had  been  executed  to  Lucas  on  August  30,  1900. 
This  lease  was  actually  placed  of  record  subsequent  to  the  Junker  sale  to 
defendants,  but  prior  to  the  date  of  the  contract  of  sale.  In  making  the 
contract  to  convey  to  plaintiffs  McFaddin  withheld  his  knowledge  of  the 
lease  from  plaitniffs  and  sent  them  to  the  records  upon  their  own  respon- 
sibility. It  is  a  fair  inference  from  the  evidence  that  McFaddin  at  that 
time  was  anxious  to  make  the  sale,  and  feared  knowledge  of  the  lease  on 
the  part  of  the  plaintiffs  might  prevent  its  consummation.  He  seems 
x  also  to  have  had  some  fear  that  the  lease  was  valid,  and  appears  to  have 
sought  to  avoid  responsibility  therefor.  This  is  manifest  by  his  offer, 
on  April  2d,  of  a  warranty  deed  subject  to  the'  provisions  of  the  lease. 
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It  is  also  plain  that  while  the  high  prices  of  lands  obtained,  the  vendors 
wished  to  cancel  the  trade  and  the  vendees  desired  specific  performance, 
and  the  variations  in  values  seems  to  have  been  reflected  by  the  changes 
in  the  pleadings  of  both  parties.  By  April  10, 1901,  there  was,  according 
to  plaintiffs'  contention,  an  enormous  raise  in  values,  due  to  the  bringing 
in  of  the  "Beatty  well ;"  so  much  so  as  that  plaintiffs  placed  their  dam- 
ages for  loss  of  bargain  at  $482,000,  and  there  is  evidence  tending  to  sus- 
tain the  contention  that  the  great  rise  in  values  occurred  at  that  time. 
Whether  the  lease  was  regarded  by  the  parties  as  valid  or  void,  it  was 
deemed  a  serious  impediment  to  a  sale  of  the  lands,  and  the  right  to 
immediate  sale  was  regarded  as  of  the  utmost  importance,  inasmuch  as 
lands  held  at  high  prices  because  believed  to  be  oil-bearing  might,  by  the 
completion  of  a  worthless  well,  be  shown  to  be  not  oil-bearing,  and  fit 
only  for  ordinary  uses.  For  these  reasons  the  defendants  had,  May  1, 
1901,  procured  of  Lucas  and  his  co-owners  a  release  of  the  oil  lease  in 
controversy,  agreeing  to  pay  therefor  practically  half  the  value  of  the 
lands  released.  Of  this  fact  plaintiffs  did  not  learn  until  about  the  mid- 
dle of  June,  1901. 

Broadly  stated,  the  plaintiff's  contention  is  that  whether  the  title  to 
the  land  in  controversy  was  good,  or  wholly  bad,  or  merely  unmarketable, 
they  are  entitled  to  damages  for  the  loss  of  their  bargain.  The  minor 
propositions  urged  under  the  broad  one  just  stated  will  be  treated  herein 
in  their  proper  connection. 

The  defendants  claim  that  no  judgment  other  than  that  rendered  could 
have  been  rendered  on  the  facts  because : 

(1)  Plaintiffs,  in  bringing  suit  for  specific  performance,  exercised 
their  right  of  election  .of  remedies,  and  are  finally  bound  thereby,  and 
having  thereafter  refused  an  offer  of  specific  performance,  are  in  no  event 
entitled  to  more  than  a  rescission. 

(2)  That  appellees  performed  their  part  of  the  contract  in  tender- 
ing a  warranty  deed  within  the  contract  period,  and  the  breach  was  on  the 
part  of  appellants  who  refused  to  accept  it. 

(3)  The  title  tendered  was  good  because  defendants  were  innocent 
purchasers  as  to  the  lease,  and  because  the  lease  itself  was  a  nullity,  being 
without  consideration. 

(4)  Because  even  if  the  lease  was  valid,  plaintiffs  elected  to  take 
the  property  after  knowing  of  the  existence  of  the  lease. 

(5)  Because,  as  there  was  on  the  part  of  appellees  neither  fraud 
nor  willful  refusal  to  convey,  the  measure  of  plaintiffs'  rights  was  the 
return  of  the  purchase  money  with  interest. 

In  view  of  the  disposition  made  of  this  appeal  other  propositions 
propounded  by  appellees  as  constituting  defenses  need  not  be  stated. 

In  determining  the  questions  necessary  to  be  disposed  of  it  is  not  our 
purpose  to  follow  the  brief  of  either  party,  but  rather  to  discuss  in  the 
order  of  their  importance  the  questions  which  seem  to  us  to  fix  and  , 
determine  the  rights  of  the  parities  hereto.     The  briefs  evidence  much 
care  and  ability  in  their  preparation,  and  we  desire  to  acknowledge  our 
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obligation  to  counsel  for  each  party  for  the  aid  we  have  received  there- 
from and  forvthe  vast  amount  of  labor  saved  to  the  court  by  reason  of 
their  care  and  research.  We  think,  however,  after  a  determination  of 
the  material  facts  which  in  the  main  are  undisputed,  it  will  be  found 
that  the  rights  of  the  parties  are  controlled  by  a  few  broa^L  rules  ren- 
dering it  unnecessary  to  dispose  in  detail  of  the  various  assignments  of 
error. 

We  find  the  following  material  facts  presenting  the  issues  of  law  upon 
which  the  appeal  must  turn: 

1.  The  defendant  partnership  bought  the  land  of  Junker  for  value 
and  without  notice  of  the  lease. 

2.  That  the  lessee  paid  no  consideration  for  the  lease  and  promised 
none,  save  an  interest  in  the  oil  and  gas  product  when  discovered. 

3.  The  lease  is  the  only  defect  complained  of;  the  title  in  other 
respects  being  both  marketable  and  good. 

4.  Prior  to  the  institution  of  the  6uit  plaintiffs  had  full  knowledge 
of  the  existence  of  the  lease,  and  had  considered  its  effect  upon  the  title. 

5.  With  this  knowledge  the  suit  for  specific  performance  was  brought 
and  the  demand  maintained  until  June  10,  1902. 

6.  That  on  April  10,  1902,  defendants  tendered  a  general  warranty 
deed  conveying  the  property  to  plaintiffs,  and  the  deed  was  declined. 

7.  That  on  June  10,  1902,  they  changed  the  suit  to  one  for  dam- 
ages for  loss  of  bargain,  and  so  maintained  it  to  the  end. 

8.  That  defendants  were  guilty  of  no  actionable  fraud,  nor  did  they 
willfully  refuse  to  perform  their  contract  to  convey. 

What  are  the  primary  rights  of  the  plaintiffs  under  the  executory 
contract  to  convey  the  land  in  question  ?  Clearly  the  right  to  a  general 
warranty  deed  conveying  a  marketable  title,  upon  tender  of  the  balance 
of  the  purchase  money  within  the  contract  period. 

What  were  the  rights  of  the  vendors?  Clearly  to  retain  the  $2000 
advance  payment  as  liquidated  damages  if  the  vendees  failed  to  tender 
the  balance  within  the  time.  But  certain  contingencies  might  excuse 
the  vendees  for  failing  to  complete  the  bargain,  and  might  justify  them 
in  demanding  a  rescission  of  the  contract. 

While  the  contract  in  terms  only  bound  the  vendors  to  execute  and 
deliver  a  warranty  deed,  the  law  wrote  therein  that  before  the  vendees 
could  be  required  to  accept  it  and  complete  their  bargain,  or  could  be 
made  to  forfeit  anything  for  failure  or  refusal  so  to  do,  the  title  ten- 
dered must  not  only  have  been  good,  but  marketable.  Jones  v.  Phil- 
lips, 59  Texas,  609;  Hurt  v.  McReynoldfe,  20  Texas,  599;  Vardeman 
v.  Lawson,  17  Texas,  16;  Hollifield  v.  Landrum,  71  S.  W.  Rep.,  979; 
Warvelle  on  Vendors,  sec.  46. 

By  marketable  title  is  meant  one  reasonably  free  from  such  doubts 
as  would  affect  the  market  value  of  the  estate;  one  which  a  prudent 
man,  with  knowledge  of  all  the  facts  and  their  legal  bearing,  would  be 
willing  to  accept.  Hollifield  v.  Landrum,  supra,  and  authorities  therein 
cited ;  Warvelle  on  Vendors,  sees.  299-351. 
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When,  therefore,  McPaddin  approached  plaintiffs  on  March  28th,  and 
stated  to  them  that  an  oil  lease  existed  upon  the  land,  and  that  he  could 
not  procure  a  release  thereof,  it  amounted  to  a  statement  that  the  title 
was  bad,  or  at  least  unmarketable,  and  would  have  justified  the  plain- 
tiffs in  demanding  a  rescission  and  a  return  of  their  money,  or  else 
damages,  which  amounts,  as  will  be  hereafter  seen,  to  the  same  thing. 
Maupin  on  Mar.  Title,  sec.  286. 

But  they  might  also  demand  the  deed  and  rely  upon  the  warranty 
and  their  power  to  remove  the  incumbrance,  and  the  latter  course  after 
investigation,  they  decided  to  pursue.  Their  decision  in  this  respect 
was  evidenced  by  the  form  of  the  suit  filed  March  30,  1901,  and  by  the 
written  notice  served  upon  defendants  April  2,  1901. 

Had  plaintiffs  accepted  the  warranty  deed  when  tendered  on  April 
10th,  the  right  to  object  to  the  alleged  incumbrance  would  have  been 
waived,  and  objection  thereto  could  have  been  only  in  case  it  was  actu- 
ally enforced.  Of  course  such  acceptance  would  not  have  been  a  waiver 
of  any  subsequent  breach  of  the  warranty.  But  knowing  the  state  of 
the  title,  and  accepting  it  with  such  knowledge,  they  would  not  be 
heard  to  complain  of  known  defects  until  eviction  resulted  therefrom; 
or  was  shown  to  be  threatening.     Estell  v.  Cole,  67  Texas,  700. 

It  follows  that  in  all  matters  which  affected  the  mere  marketableness 
of  the  title,  as  distinguished  from  matters  affecting  its  actual  validity, 
the  acceptance  of  the  deed  would  have  been  a  waiver.  It  follows  also 
that  the  defense  that  a  title,  though  good,  is  not  marketable  (the  de-f 
feet  being  known)  can  not  avail  a  vendee  except  in  a  suit  by  the  vendor 
for  specific  performance  or  forfeiture  of  the  penalty,  or  in  a  suit  by  the 
vendee  to  be  discharged  from  performance  or  for  rescission  and  to  re- 
cover the  advance  payment.  To  recover  for  breach  of  warranty  the 
title  must  be  shown  to  be  absolutely  bad.  Maupin  on  Mar.  Title,  sec. 
286 ;  Id.,  sec.  2 ;  Brackenridge  v.  Claridge,  91  Texas,  527. 

In  this  connection  we  may  as  well  determine  what,  if  any,  are  the 
further  rights  of  the  vendee  in  case  the  title  tendered  is  not  good,  or, 
though  good,  is  not  marketable,  and  performance  on  his  part  is  refused 
upon  these  grounds.  We  have  already  seen  that  for  either  of  these 
reasons  he  may  at  least  rescind  and  recover  his  advance  payment  and  in- 
terest. But  appellants  contend  that  in  such  case  the  vendee  may  re- 
cover for  the  loss  of  his  bargain,  and  have  amended  their  suit  upon 
that  theory. 

For  reasons  which  we  will  not  pause  to  discuss  at  length  the  measure 
of  damages  for  breach  of  warranty  in  executed  contracts  for  sale  of  real 
estate  has  been  fixed  as  the  purchase  money  paid  and  interest,  and  this 
without  reference  to  the  value  of  the  land  at  the  time  of  the  breach  or 
at  any  other  time.  Hollingsworth  v.  Mexia,  14  Texas  Civ.  App.,  363, 
and  authorities  cited. 

The  rule  is  not  rested  upon  the  theory  of  compensation,  but  is  arbi- 
trary, and  proceeds  upon  the  theory  that  in  view  of  the  infinite  variety 
of  matters  which  may  affect  the  title  to  real  estate,  the  vendor  should 
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not  be  burdened  with  responsibility  for  the  unknowable  consequences 
which  may  proceed  from  his  sale,  but  should  be  able  to  know  in  advance 
the  measure  of  his  liability.  See  Hollingsworth's  case,  supra,  for  au- 
thorities. The  same  rule  is  applied  in  most  jurisdictions  for  breach  of 
executory  contracts  to  convey  real  estate,  and  if  the  rule  in  the  one 
case  is  sound  we  can  perceive  no  reason  why  it  should  not  apply  in  the 
other,  for  manifestly  the  same  reason  exists  for  its  application. 

In  a  suit  by  a  vendee  of  personalty  the  measure  of  damages  for 
breach  of  contract  to  convey  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  property  at  the  date  of  the  breach.  And 
the  courts  are  by  no  means  in  accord  in  regard  to  the  soundness  of  the 
reason  for  refusing  to  apply  a  like  rule  to  sales  of  realty.  But  wherever 
the  weight  of  reason  lies,  the  weight  of  authority  is  plainly  in  favor  of 
the  rule  as  stated,  unless  the  vendor  fraudulently  or  willfully  refuses  to 
comply.  Thus,  if  a  person  contracts  to  convey  a  piece  of  land  on  a 
certain  day  for  a  certain  price,  and  between  the  date  of  the  contract  and 
the  day  of  performance  he  sells  to  another,  thus  putting  it  out  of  his 
power  to  convey,  he  is  liable  to  the  vendee  for  the  loss  of  his  bargain. 
Whereas,  if  he  had  simply  been  mistaken  in  his  ability  to  make  title, 
the  rule  would  be  as  first  stated  above. 

'We  shall  not  enter  into  an  extended  discussion  of  the  question  or 
undertake  to  distinguish  or  reconcile  the  cases  from  our  own  courts. 
We  content  ourselves  with  a  citation  of  the  Texas  cases  in  point  and 
elementary  authorities  indicating  the  doctrine  as  announced  by  the 
weight  of  authority.  The  rule  announced  is  clearly  sustained  by  the 
English  cases.  3  Sedgwick  on  Damages,  sees.  1001-1006,  and  notes.; 
Note  to  Kirkpatrick  v.  Downing,  17  Am.  Bep.,  687.  The  case  last  cited 
announces  a  different  rule,  but  under  the  facts  the  English  rule  would 
have  awarded  a  like  measure  of  damages.  Maupin  on  Mar.  Titles,  p. 
212;  Morgan  v.  Bell,  16  Law.  Bep.  Ann.,  623;  Sutherland  on  Dam- 
ages, 130. 

An  examination  of  the  Texas  authorities  shows  that  the  English  rule 
has  been  adopted  in  this  State.  Sutton  v.  Page,  4  Texas,  142;  Durst 
v.  Smith,  11  Texas,  282;  Hall  v.  York,  16  Texas,  19;  22  Texas,  642; 
Wheeler  v.  Styles,  28  Texas,  240;  Johnson  v.  Hamilton,  36  Texas,  270. 

Phillips  v.  HGrndon,  78  Texas,  378,  states  the  rule  as  stated  above, 
and  applies  it  to  facts  in  which  willful  refusal  to  convey  was  present. 
In  it  the  case  of  Hopkins  v.  Lee,  6  Wheaton,  109,  is  cited,  which  an- 
nounces generally  the  loss  of  bargain  rule,  but  the  case  of  Hall  v.  York 
and  Sutton  v.  Page,  though  mentioned,  are  not  overruled.  It  is  be- 
lieved that  all  the  Texas  cases  in  which  recovery  for  loss  of  bargain  has 
been  allowed,  either  the  element  of  fraud  or  willful  refusal  to  convey- was 
present,  or  else  special  damages  were  alleged.  Mr.  Sedgwick  so  con- 
strues the  Texas  authorities.     Sedgwick,  Damages,  sec.  1009. 

Whether,  then,  if  entitled  to  recover  at  all,  plaintiffs  are  entitled  to 
be  compensated  for  their  loss  of  bargain,  depends  on  whether  defend- 
ants are  shown  to  have  either  willfully  or  fraudulently  refused  to  con- 
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vey.  The  trial  court  found,  as  stated,  that  defendants  were  guilty  of  no 
fraud,  and  the  truth  of  this  finding  is  assailed  by  appellants.  They 
contend  that  the  failure  of  McFaddin  to  disclose  the  existence  of  the 
lease  was  a  fraud,  and  that  his  subsequent  conduct  in  seeking  to  induce 
the  plaintiffs  to  abandon  the  contract  was  a  fraud  upon  plaintiffs,  and 
that  the  tender  of  the  deed  with  the  limited  warranty,  the  subsequent 
tender  of  a  general  warranty,  and  refusal  to  execute  a  deed  specially 
warranting  against  the  lease,  was  not  an  offer  of  compliance,  but 
amounted  to  a  willful  refusal  to  convey. 

Whatever  may  have  been  the  motive  of  McFaddin  in  withholding 
from  plaintiffs  his  knowledge  of  the  lease,  its  legal  effect  must  be  meas- 
ured by  the  rights  of  the  parties  at  the  time.  By  the  contract  the  ven- 
dors promised  only  a  warranty  deed.  No  record  title  was  promised. 
No  abstract  was  promised.  The  vendees  reserved  the  right  to  judge  of 
the  title  for  themselves.  The  court  found,  in  effect,  that  McFaddin 
answered  no  question  falsely  in  regard  to  the  title,  and  the  evidence  is 
sufficient  to  sustain  the  finding.  The  lease  was  of  record,  and  to  the 
record  the  vendees  were  referred.  His  silence  did  not  mislead  them, 
for  they  had  not  taken  his  word  for  anything.  Before  the  consumma- 
tion of  the  sale  and  before  the  last  day  on  which  it  might  be  consum- 
mated, he  told  them  the  truth  about  it,  and  offered  to  rescind  the  sale. 
Here  again  his  motive  is  immaterial.  He  told  them  the  truth,  and  the 
lease  was  found  of  record  as  he  stated.  He  did  not  say  the  defendants 
would  no  longer  be  bound  by  their  bargain.  He  stated  only  that  he 
could  not  procure  a  release  of -the  lease,  and  this  also  was  true.  The 
fact  that  McFaddin  sought  to  use  the  existence  of  the  lease  as  a  means 
of  inducing  plaintiffs  to  rescind  the  contract  and  forego  their  right  ±o 
specific  performance,  because  the  land  had  increased  in  value  and  he 
wished  to  withdraw  from  the  trade,  also  falls  short  of  legal  fraud,  be- 
cause nothing  false  was  stated,  and  because,  even  if  the  statements  had 
been  otherwise,  they  were  neither  acted  on  nor  relied  on  by  plaintiffs. 
As  to  the  contention  that  the  offer  of  a  warranty  deed  subject  to  the 
lease  amounted  to  a  refusal  to  convey,  we  think  the  offer  of  April  10th, 
and  when  plaintiff  was  still  demanding  a  transfer,  was  an  offer  of  full 
compliance,  unmodified  and  unrestricted  by  any  former  act.  So,  even 
if  the  restricted  offer  of  April  2d  amounted  to  a  refusal  to  convey  and 
might  have  fixed  the  rights  of  plaintiffs,  they  did  not  choose  to  so  treat 
it,  but  continued  their  demand,  and  finally  sued  for  specific  perform- 
ance. Whatever  the  parties  may  have  thought  of  the  deed  of  April 
10th,  tendered  by  defendants,  whatever  illusive  hope  the  defendants  may 
have  had  that  under  the  facts  their  warranty  did  not  bind  them  as 
against  any  danger  from  the  lease,  the  fact  remains  that  the  deed  so 
tendered  bound  them  according  to  the  full  terms  of  the  warranty,  and 
their  tender  was  within  the  letter  of  their  promise  and  was  made  at  a 
time  when  plaintiffs  were  still  demanding  the  fulfillment  of  the  prom- 
ise, and  could  lawfully  demand  no  more  than  a  good  and  marketable 
title. 
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This  brings  us  to  the  question  of  the  validity  of  the  lease.  It  is  con- 
tended by  appellees  that  the  lease  is  void  for  two  reasons:  First.  It 
was  a  unilateral  contract,  unsupported  by  any  consideration,  and  was 
forfeited  by  Junker's  conveyance  to  defendants  before  any  prospecting 
was  done  thereunder.  Second.  Because  they  purchased  of  Junker  for 
value  without  notice  of  the  lease. 

We  are  of  opinion  that  either  of  these  objections  is  fatal  to  the  lease. 
It  was  shown  without  dispute  that  the  consideration  of  one  dollar 
named  in  the  lease  as  paid  was  not  in  fact  paid,  and  the  only  consider- 
ation upon  which  the  contract  rested,  so  far  as  the  lessee  was  concerned, 
was  the  promise  to  develop  the  leased  premises  and  to  deliver  to  the 
lessor  10  per  cent  of  the  gross  oil  product.  It  may  be  held,  when  the 
question  is  presented  in  this  State  (it  has  been  intimated  in  Oil  Co. 
v.  Teel,  67  S.  W.  Rep.,  547),  that  the  nominal  consideration  of  one 
dollar,  if  paid,  will  support  the  option  for  the  fixed  time  named  in  the 
lease.  But  here  not  only  is  it  true  that  the  cash  consideration  named 
was  not  in  fact  paid,  but  the  contract  was  further  weakened  by  the  stipu- 
lation that  the  lessee  could  terminate  the  lease  at  any  time,  and  that 
the  sum  paid  the  lessor  should  be  his  full  compensation  for  any  injury 
sustained.  No  sum  was  paid  the  lessor,  and  thus  he  is  sought  to  be 
held  at  all  events  for  the  full  time,  the  lessee  being  bound  in  no  respect 
to  do  or  perform  anything.  We  can  imagine  no  more  glaring  instance 
of  a  unilateral  contract. 

The  lease  being  void,  the  vendors  were  under  no  legal  obligation  to 
expend  money  in  an  effort  to  remove  it  as  a  mere  cloud  affecting  the 
marketableness  of  the  title;  hence  the  action  of  the  court  in  excluding 
evidence  of  the  ability  of  the  vendors  to  discharge  the  lease  was  not 
error.  The  evidence  adduced  did  not  raise  the  issue  of  collusion  be- 
tween Lucas  and  the  other  defendants,  nor  would  the  proffered  evidence 
on  this  point' have  served  to  present  the  issue.  Its  exclusion  therefore 
was  not  error. 

As  finally  determining  the  legal  status  of  such  a  lease  in  this  State 
we  cite,  National  Oil  and  Pipe  Line  Co.  v.  Teel,  67  S.  W.  Rep.,  545, 
95  Texas,  586 ;  Emery  v.  League,  6  Texas  Ct.  Rep.,  719.  We  cite  also 
in  support  of  this  view,  Cowan  v.  Radford  Iron  Co.,  3  S.  E.  Rep.,  121 ; 
Knight  v.  Indiana  Coal  Co.,  17  Am.  Rep.,  692 ;  Eclipse  Oil  Co.  v.  South 
Penn.  Oil  Co.,  34  S.  E.  Rep.,  924.  The  cases  cited  establish  the  propo- 
sition that  the  lessor  may  annul  such  a  contract  at  any  time  before  per- 
formance begun,  and  the  following  cases  announce  the  rule  that  a  con- 
veyance of  the  premises  by  the  lessor  prior  to  the  beginning  of  opera- 
tions by  the  lessee  is  an  annullment  of  such  lease.  Eclipse  Oil  Co.  case 
and  Knight's  case,  supra;  18  Am.  and  Eng.  Enc.  of  Law,  p.  187;  Cole- 
man v.  Applegarth,  11  Atl.  Rep.,  284;  Trees  v.  Eclipse  Oil  Co.,  34  S. 
E.  Rep.,  933. 

It  thus  appears  that  the  lease  can  not  in  any  event  be  regarded  as  a 
valid  incumbrance  upon  the  land,  and  as  this  is  the  only  objection 
urged  by  plaintiffs  against  the  title,  it  must  be  regarded  as  good. 
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It  would  serve  no  useful  purpose  to  enter  into  a  lengthy  discussion 
of  the  subject  of  marketable  titles.  We  have  stated  the  general  rule  in 
a  previous  part  of  this  opinion.  While  the  lease  in  this  case  does  not 
in  all  respects  answer  the  requirements  of  the  rule  as  to  void  incum- 
brances which  nevertheless  render  the  title  unmarketable,  yet  we  think 
under  the  peculiar  circumstances  of  this  case,  and  the  conduct  of  the 
vendees  themselves  showing  they  regarded  the  existence  of  the  lease  a 
serious  menace  to  the  marketable  value  of  the  title,  the  vendees  in  an 
action  by  the  vendors  to  enforce  the  contract  of  sale  would  be  allowed 
to  defend  on  the  ground  that  the  lease  rendered  the  title  unmarketable. 
But  this  can  not  affect  the  result,  for,  from  what  has  already  been  said, 
the  case  stands  thus:  A  deed  to  the  property  conforming  by  its  terms 
and  legal  effect  to  the  contract  requirements  was  tendered  within  the 
contract  period.  The  title  thus  tendered  was  good,  the  oil  lease  having 
been  effectively  annulled.  Plaintiffs  could  lawfully  refuse  the  deed 
alone  upon  the  ground  that  the  title  was  not  marketable,  and  this  at 
most  would  have  entitled  them  to  rescission,  and  to  that  effect  was  the 
decree  of  the  court.  If  the  title  was  bad  there  was  neither  fraud  nor 
willful  refusal  to  convey,  so  the  measure  of  plaintiffs'  damage  was  pur- 
chase money  and  interest,  and  that  the  court  has  decreed  them. 

In  this  view  of  the  case  it  becomes  unnecessary  to  notice  the  many 
other  points  made  by  the  appellants,  or  those  made  in  defense.  The 
fact  findings  of  the  trial  court  are  sustained  in  all  respects,  except  on  the 
issue  of  market  value  of  the  property  and  the  purpose  to  resell,  and  we 
regard  those  findings  as  immaterial  to  any  question  necessary  to  be  dis- 
posed of  on  this  appeal. 

Because  we  have  found  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  in  all  things  affirmed. 

Affirmed. 
Writ  of  error  refused. 


State  op  Texas  v.  San  Antonio  ft  Aransas  Pass  Railway 

Company. 

Decided  April  I,  1903. 

1.— Railroads— Unjust  Discrimination — Compressing  Cotton — Foreign  Shipment. 

In  an  action  by  the  State  brought  under  the  statute  providing  a  penalty 
for  unjust  discrimination  by  a  railroad  between  shippers  (Rev.  Stats.,  art.  4574) 
and  the  rule  of  the  Railroad  Commission  requiring  local  shipments  of  cotton  to 
be  compressed  at  the  first  compress  en  route,  a  case  is  not  made  out  by  evi- 
dence showing  that  a  cotton  buyer  concentrated  his  foreign  shipments  at  Hous- 
ton, Texas,  and  there  classified  and  graded  them  and  compressed  the  cotton 
preparatory  to  final  shipment,  and  in  so  doing  took  certain  bales  of  cotton  out 
of  one  foreign  shipment  and  substituted  them  for  an  equal  number  in  another, 
changing  the  marks,  etc.,  as  this  did  not  change  the  character  of  the  shipments 
from  foreign  to  local  ones  so  as  to  require  that  the  cotton  should  have  been 
compressed  at  the  first  compress  en  route. 

2.— Same— Notice  to  Carrier. 

Evidence  held  not  sufficient  to  charge  a  railway  company  with  notice  that 
a  Bhipper  whose  cotton  it  was  transporting  under  a  foreign  bill  of  lading  in- 
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tended  to  so  deal  with  and  change  the  cotton  at  Houston  as  to  make  the  ship- 
ment in  legal  effect  a  local  one,  coming  within  requirement  that  the  cotton 
should  be  compressed  at  the  first  compress  on  the  route. 

Appeal  from  the  District  Court  of  De  Witt.    Tried  below  before  Hon. 
James  C.  Wilson. 

C.  K.  Bell,  Attorney-General,  T.  S.  Reese,  and  W.  J.  Baker,  for  ap- 
pellant. 

Davidson  &  Bailey,  for  appellee. 

JAMES,  Chief  Justice. — This  suit  was  brought  by  direction  of  the 
Railroad  Commission  of  Texas  against  appellee  to  recover  penalties  for 
alleged  violations  of  article  4574,  section  1,  Revised  Statutes  (unjust 
discrimination),  and  of  the  regulations  of  the  commission  concerning  the 
compressing  of  cotton  at  the  first  compress  en  route  from  origin  to  desti- 
nation of  the  shipment  when  same  is  to  be  compressed  in  transit.  The 
cotton  in  question,  100  bales,  was  shipped  by  A.  Breyer  from  Yorktown, 
Texas,  on  defendant's  line,  to  Bremen,  Germany,  on  a  through  rate  under 
export  bill  of  lading,  via  Houston  and  Galveston,  Texas,  the  same  to  be 
compressed  at  Houston.  The  petition  alleged  that  Breyer,  being  desirous 
of  concentrating  said  100  bales  at  Houston  for  the  purpose  of  marking, 
classing,  grading,  weighing  and  preparing  same  for  market  and  for  the 
purpose  of  determining  its  final  destination,  did  not  class,  grade  or  other- 
wise prepare  said  cotton  for  market  otherwise  than  to  mark  same  at  York- 
town  with  mark  D.  0.  R.,  and  had  not,  while  at  Yorktown,  determined 
its  final  destination.  That  for  the  purpose  of  evading  the  regulations  of 
the  commission  requiring  said  cotton  to  be  compressed  at  the  Cuero  cotton 
compress  (the  first  compress  in  transit)  determined  to  ship  it  to  Hous- 
ton, passing  said  compress,  upon  pretended  export  bills  of  Jading,  and  on 
September  3,  1900,  applied  to  defendant  for  and  obtained  such  bills  of 
lading,  and  thereunder  caused  it  to  be  carried  from  Yorktown  through 
Cuero  and  by  said  compress  to  Houston.  That  when  it  arrived  at  Hous- 
ton it  was  placed  on  the  platform  of  the  Bayou  City  compress,  and  while 
still  in  the  hands  of  defendant  and  upon  previous  understanding  with  de- 
fendant, Breyer^  employes  went  upon  said  platform  and  classed,  graded, 
weighed  and  remarked  said  cotton,  changing  the  original  marks  D.  O.  R. 
on  38  of  the  bales  and  placing  other  marks  thereon,  separating  such  38 
bales  from  the  remainder  of  the  said  100  bales,  and  replacing  or  substi- 
tuting said  38  bales  with  38  others  taken  from  cotton  which  had  arrived 
at  said  compress  from  Hallettsville,  Texas,  under  other  bills  of  lading  and 
marks,  on  which  they  placed  the  mark  D.  O.  D.  That  the  100  bales  thus 
formed  were  compressed.  That  thereafter  said  100  bales  were  delivered 
by  defendant  to  the  Texas  &  New  Orleans  Railway  Company  as  being  the 
identical  cotton  which  it  had  transported  from  Yorktown,  and  were 
shipped  out  from  Houston  under  other  and  different  export  bills  of  lad- 
ing than  those  issued  at  Yorktown,  and  transported  outside  of  the  State. 
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That  said  100  bales  were  originally  consigned  to  "F.  Kraege,  Bremen, 
Germany,  notify  A.  Breyer,"  but  the  cotton  thus  marked  D.  0.  E.  which 
left  Houston  and  which  purported  to  be  the  same  cotton,  but  which  was 
not  was  consigned  to  "E.  M.  Noble,  Bremen,  Germany,  notify  C.  A. 
Gruner  &  Co." 

That  the  agents  of  the  defendant  company  at  the  time  of  and  before 
the  receipt  by  them  of  said  100  bales  delivered  to  them  at  Yorktown  by 
Breyer's  agent,  had  notice  that  it  was  the  intention  of  Breyer  to  apply  to 
defendant's  agent  at  Yorktown  for  export  bill  of  lading  for  said  100  bales 
of  cotton  to  enable  him  to  take  the  same  to  Houston  for  compression  and 
there  to  be  classed,  graded,  weighed  and  otherwise  prepared  for  market, 
and  there  to  determine  its  final  destination,  and  that  portions  of  said  cot- 
ton would  be  taken  out  and  other  cotton  substituted  therefor;  that  the 
plan  was  resorted  to  by  Breyer  to  enable  him  to  pass  the  Cuero  compress, 
and  that  with  full  knowledge  of  the  intention  of  said  Breyqr,  as  afore- 
said, the  defendant  issued  to  him  export  bills  of  lading,  contriving  and 
intending  thereby  that  the  same  should  be  used  as  a  device  and  cover  to 
evade  the  compress  regulations  of  the  Bailroad  Commission.  That  said 
regulations  required  cotton  shipped  from  Yorktown  to  Houston  to  be 
stopped  at  Cuero  for  compression,  there  being  a  compress  at  said  point 
in  operation  at  the  time,  and  that  being  the  first  compress  on  defendant's 
line  between  Yorktown  and  Houston. 

The  cotton  was  shipped  on  a  bill  of  lading  calling  for  delivery  at 
Bremen,  Germany,  and  was  claimed' by  defendant  to  be  an  export  ship- 
ment and  not  subject  to  the  aforesaid  regulations. 

The  petition  alleges  that,  notwithstanding  the  form  of  the  bill  of  lad- 
ing, the  cotton  was  a  local  shipment  from  Yorktown  to  Houston  by  reason 
of  the  fact  that  it  was  the  intention  of  the  shipper,  known  to  defendant's 
agent,  to  stop  the  cotton  at  the  Bayou  City  compress  at  Houston,  there  to 
be  compressed  weighed  and  classed  and  graded,  and  its  destination 
fixed,  and  to  make  substitution  of  the  cotton,  thereby  changing  its 
identity. 

Defendant  answered  by  voluminous  exceptions  and  pleas  to  the  juris- 
diction, and  exceptions  to  the  merits,  which  were  overruled.  Defendant 
answered  further  by  general  denial,  and  specially  denied  any  notice  or 
knowledge  as  to  Breyer's  intentions  with  regard  to  the  handling  of  the 
cotton  at  the  Bayou  City  compress  at  Houston,  and  denied  its  power  to 
prevent  or  in  any  way  interfere  with  the  handling  of  the  cotton  at  the 
compress,  or  its  responsibility  therefor.  The  defendant  alleged  that  the 
shipment  was  a  bona  fide  export  shipment  and  as  such  not  subject  to  the 
compress  regulations  of  the  Railroad  Commission  of  Texas. 

The  court  instructed  the  jury  to  find  for  defendant. 

Appellant  makes  two  assignments  of  error  which  are  as  follows :  'The 
court  erred  in  instructing  the  jury  to  find  a  verdict  for  the  defendant, 
and  in  refusing  to  submit  to  the  jury  the  issues  presented  by  the  pleadings 
and  the  evidence.  If  Breyer  intended  at  the  time  of  the  shipment  of  the 
cotton  in  question  to  stop  it  at  the  Bayou  City  compress,  at  Houston, 


State  op  Texas  v.  S.  A.  &  A.  P.  By.  Co,  61 

there  to  remark,  reweigh,  "grade  and  classify  it,  and  to  substitute  for  the 
cotton  shipped  from  Yorktown  other  cotton  so  as  to  make  a  shipment  of 
100  bales  of  uniform  grade  before  the  same  was  shipped  out  from  Hous- 
ton, and  afterwards  did  so,  then  the  shipment  from  Yorktown  to  Hous- 
ton was  a  local  shipment,  and  subject  to  the  compress  regulations  of  the 
Railroad  Commission,  and  if  the  defendant's  agent  knew  or  had  notice  at 
the  time  of  or  before  the  receipt  of  said  cotton  for  shipment  that  such 
was  Breyer's  intention,  they  were  required  to  treat  the  shipment  as  a 
local  shipment  under  the  said  compress  regulations  and  to  stop  it  at 
the  Cuero  compress  for  compression,  and  this  issue  should  have  been  sub- 
mitted to  the  jury  under  the  evidence  introduced,  which  was  sufficient  to 
authorize  finding  for  plaintiff." 

"The  court  erred  in  refusing  to  give  to  the  jury  the  instructions  asked 
by  the  plaintiff.  The  evidence  raised  issues  of  fact  which  should  have 
been  submitted  to  the  jury  with  regard  to  the  manner  in  which  the  cotton 
was  handled  by  Breyer  at  the  compress  in  Houston,  the  intention  of 
Breyer  at  the  time  of  the  shipment  to  handle  the  cotton  in  this  way,  and 
the  notice  to  the  defendant's  agents  at  and  before  the  receipt  of  the  cotton 
for  shipment  as  to  Breyer's  intentions,  which  issues  of  fact,  if  found 
for  the  plaintiff,  would  have  constituted  the  shipment  a  local  and  not  a 
foreign  and  interstate  shipment,  and  would  have  required  a  verdict  for 
the  penalties  sued  for,  and  the  evidence  was  sufficient  to  authorize  a. find- 
ing for  the  plaintiff  on  these  issues." 

The  contentions  of  the  State  $re  substantially,  first,  that  the  shipment 
to  Houston  was  a  local  one — rendered  so  by  the  facts  and  circumstances, 
notwithstanding  it  went  shipped  under  an  export  bill  of  lading — and  that 
it  was  really  a  foreign  shipment  only  from  Houston ;  second,  that  defend- 
ant knew,  or  was  put  on  notice,  of  the  domestic  character  of  the  shipment 
from  Yorktown  to  Houston. 

The  testimony  on  all  material  matters  is  undisputed.  A.  Breyer  was 
a  buyer  of  cotton  for  shipment  abroad.  The  100  bales  in  question  he 
purchased  and  shipped  on  a  through  rate  from  Yorktown,  Texas,  via 
Houston  and  Galveston,  Texas,  to  Bremen,  Germany,  to  be  compressed  at 
Houston,  under  an  export  bill  of  lading  and  consigned  "to  order  of  F. 
Kraege,  notify  A.  Breyer."  F.  Kraege  was  a  merchant  of  Yorktown, 
Texas,  from  whom  Breyer  bought  the  cotton,  and  on  September  3d,  the 
date  of  the  shipment,  the  purchase  price  was  unpaid.  Therefore  it  was 
made  to  the  order  of  Kraege,  to  whom  the  bill  of  lading  was  delivered,  and 
who  sent  it  with  his  blank  indorsement  to  H.  Runge  &  Co,  at  Cuero  for 
collection,  where  the  draft  was  paid  and  the  bill  of  lading  forwarded  to 
Breyer  on  the  4th.  The  first  compress  out  from  Yorktown  was  the  Cuero 
cotton  compress,  and  the  cotton  went  on  to  Houston  without  stopping 
there.  When  this  cotton  arrived  at  Houston  and  was  delivered  to  Bayou 
City  compress,  Breyer  had  there  a  lot  of  cotton  which  he  had  acquired  at 
Hallettsville,  Texas,  and  which  was  under  like  export  bills  of  lading  being 
conveyed  in  like  manner  to  Bremen,  Germany.  The  stoppage  and  collec- 
tion of  all  this  cotton  by  Breyer  at  Houston,  where  Breyer  had  his  office, 
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clerks  and  facilities,  was  for  the  purpose  of  compressing  and  classifying 
it,  etc.  The  alleged  substitution  (what  the  evidence  shows  to  be  classifi- 
cation) while  the"  cotton  was  at  the  compress,  consisted  in  Breyer  taking 
38  bales  from  the  Yorktown  lot  and  38  bales  from  the  Hallettsville  lot 
and  substituting  one  lot  in  place  of  the  other,  thus  classifying  the  cot- 
ton— that  is,  getting  cotton  of  uniform  grade  in  one  lot  and  under  one 
bill  of  lading.  Incidental  to  this  the  marks  on  the  bales  were  changed. 
All  the  bales  thus  handled  and  shifted  from  one  bill  to  another  were  the 
cotton  of  Breyer,  and  were  under  export  bills  of  lading  calling  for  the 
same  foreign  port  of  destination;  no  other  cotton  figuring  in  the  trans- 
action, and  all  the  cotton  thus  collected  at  that  time  and  place  had  been 
purchased  by  Breyer  and  went  forward  in  due  course  to  Bremen. 

Although  appellant  in  the  petition  seems  to  base  the  action  to  some 
extent  upon  fact  or  circumstance  that  the  original  bill  of  lading  was 
taken  up  at  Houston,  and  that  defendant  issued  another  export  bill  of  lad- 
ing for  the  cotton  in  question  from  Houston  to  Bremen  via  New  Orleans, 
instead  of  Galveston,  with  change  of  consignee  to  "E.  M.  Noble,  notify  E. 
C.  Gruner  &  Co.,"  appellant  does  not  in  his  brief  seem  to  be  relying  on 
said  facts.  Nevertheless  we  probably  should  state  the  evidence  in  regard 
to  this.  While  the  cotton  was  in  the  compress  at  Houston,  the  storm  of 
September  8,  1900,  occurred  which  destroyed  Galveston's  commerce  for 
the  time  being.  The  steamer  Heligoland,  on  which  Breyer  had  a  contract 
for  ocean  carriage,  and  had  been  engaged  by  him  to  carry  these  lots  of 
cotton  to  Europe,  and  which  was  due  to  arrive  on  the  10th,  arrived  at 
Galveston  on  the  11th,  and  finding  the  condition  of  things  there  put  out 
from  Galveston  on  the  13th,  after  notifying  Breyer.  This  necessitated 
the  routing  of  the  cotton  to  New  Orleans  by  what  was  in  that  emergency 
known  as  "distress  shipments,"  and  the  common  practice  in  such  cases 
was  to*  issue  new  bills  of  lading.  In  fact  in  ordinary  circumstances  the 
original  bill  of  lading  would  customarily  be  taken  up  at  Galveston,  and 
"a  port  side"  bill  of  lading  issued  by  the  ship  covering  all  cotton  belong- 
ing to  one  person  on  that  ship.  There  was  no  change  of  destination,  and 
although  we  regard  the  change  in  the  name  of  the  consignee  in  the  bills 
of  lading  as  of  no  importance  in  determining  whether  the  shipment  from 
Yorkton  to  Houston  was  domestic,  or  a  part  of  a  foreign  shipment,  we 
may  add  that  the  evidence  is  that  Breyer  held  the  original  bill  of  lading 
with  F.  Kraege's  blank  indorsement  thereon,  making  him  the  real  owner; 
and  E.  M.  Noble,  the  consigneq  named  in  the  new  bill  of  lading,  was 
Buyer's  clerk  and  representative,  and  the  cotton  was  really  consigned  "to 
the  order  of  A.  Breyer,  notify  A.  C.  Gruner  &  Co."  A.  C.  Gruner  & 
Co.  were  his  correspondents  in  Bremen. 

The  above  facts  are  all  that  need  be  stated  to  arrive  at  what  in  our 
opinion  is  the  proper  disposition  of  the  case.  Appellant's  complaint  is 
that  there  was  certain  evidence  which  should  have  carried  the  case  to  the 
jury,  and  this  evidence  we  shall  refer  to  in  the  opinion. 

Conclusions  of  Law-. — 1.    We  take  it  for  granted  that  no  one  will  insist 
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that  the  stoppage  of  cotton  en  route  for  compression  alone  would  trans- 
form a  foreign  billed  shipment  into  a  domestic  one.  Appellant  appears 
to  contend  that  classification,  reweighing  and  remarking  had  that  effect 
on  this  shipment.  Breyer's  place  of  business  was  in  Houston;  he  was 
engaged  in  buying  cotton  at  different  points  in  the  State  for  export.  He 
clearly  had  the  right  to  compress,  also  to  classify  and  grade  his  pur- 
chases according  to  the  requirements  of  the  particular  consignment  he 
desired  to  make,  also  he  had  a  right  to  ship  cotton  from  the  points  of 
purchase  by  foreign  bills  of  lading.  It  is  also  clear  that  he  could  not 
classify  and  grade  several  lots  of  cotton  bought  at  different  points  with- 
out collecting  them  at  some  point.  And  to  our  minds  it  is  clear  also  that 
the  act  of  classifying,  as  it  was  done  in  this  instance,  at  a  central  point 
on  the  lines  of  these  several  shipments,  was  not  in  any  sense  an  act  of 
preparation  or  perfection  of  the  cotton  for  market.  Nothing  was  done  to 
the  article  itself  but  to  compress  it,  and  as  compressed  it  went  on.  It  was 
already  destined  abroad,  that  is  all  the  lots  of  cotton  from  which  the  sub- 
stitutions were  made  were  under  export  bills  to  the  same  destination,  and 
all  were  actually  exported,  and  we  think  it  should  be  held  under  the  cir- 
cumstances that  the  mere  shifting  of  bales  from  one  bill  of  lading  to  an- 
other was  immaterial  and  did  not  interrupt  the  foreign  nature  of  the 
several  shipments. 

One  of  the  regulations  of  the  commission  seems  to  recognize  that  cotton 
may  be  concentrated  through  shipments  at  some  point  and  there  classified, 
without  constituting  such  shipments  domestic,  unless  in  addition  to  such 
concentration  and  classification  preparatory  to  final  destination  it  is 
brought  to  that  point  to  determine  the  point  of  final  destination.  Sec4, 
Commodity.  Tariff,  I-B,  6th  Annual  Eeport  Railroad  Commission  of 
Texas,  p.  48.  And  it  is  ^incontroverted  that  the  final  destination  of 
this  cotton  was  determined  before  the  cotton  was  started  from  Yorktown. 
This  appears  to  signify  that  in  the  opinion  of  the  commission  a  foreign 
shipment  does  not  lose  that  character  by  a  classification  of  cotton  en 
route.  And  it  has  been  held  that  coal  mined  in  a  State  and  started  to 
another  State,  but  stopped  for  separation  and  assortment,  does  not 
thereby  lose  its  character  as  an  interstate  shipment.  State  v.  Engle,  34 
N".  J.  Law,  425.  We  conclude  that  none  of  the  said  acts  was  sufficient  to 
transform  this  into  a  local  shipment. 

2.  The  testimony  was  that  at  the  time  of  this  transaction  Breyer  was 
and  had  been  engaged  exclusively  in  buying  cotton  to  export  abroad.  The 
penalties  sought  to  be  imposed  are  against  appellant  carrier  for  not  stop- 
ping the  100  bales  for  compression  at  Cuero.  It  seems  to  us  at  the  start 
that  it  can  not  be  held  liable  for  not  stopping  there,  unless  it  knew  that 
this  cotton  was  not  being  bona  fide  billed  for  a  foreign  port, — in  other 
words,  that,  notwithstanding  the  form  of  the  shipment,  it  knew  that  the 
cotton,  or  some  of  it,  was  not  intended  for  exportation.  There  is  no  tes- 
timony that  would  sustain  such  a  conclusion.  If  Breyer  had  admitted  to 
appellant  that  he  did  not  intend  to  export  the  cotton,  or  had  so  declared 
to  appellant's  knowledge,  or  had  admitted  or  declared,  to  defendant's 
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knowledge,  that  he  intended  to  do  certain  things  with  the  shipment  at 
Houston  which  would  be  inconsistent  with  its  interstate  or  foreign  status 
and  constitute  it  a  local  shipment  to  Houston,  defendant's  duty  to  stop 
the  cotton  at  Cuero  could  well  be  claimed.  Defendant,  however,  could 
not  foresee  what  would  happen  to  it  after  it  reached  Houston,  hence  it 
must  have  had  previous  knowledge  of  what  was  to  be  done  with  it  there, 
or  unmistakable  notice  of  what  was  to  be  done  with  it,  in  order  to  de- 
volve upon  it  the  responsibility  of  stopping  the  cotton  at  Cuero  in  oppo- 
sition to  Breyer's  wishes  to  have  it  compressed  at  Houston.  The  respon- 
sibility was  a  grave  one  to  defendant,  as  in  either  event  it  would  incur 
liability,  if  mistaken ;  and  therefore  it  ought  not  be  held  liable  for  the 
penalties  sued  for  unless  it  had  information  more  definite  than  a  vague 
suspicion  that  Breyer  was  using  a  foreign  bill  of  lading  in  order  to  evade 
the  laws  of  the  State  in  reference  to  local  commerce. 

3.  There  was  not  a  particle  of  evidence  that  Breyer,  in  making  the 
shipment,  had  any  intention  of  doing  anything  except  what  was  actually 
done  with  it  at  Houston.  Certainly  what  he  did  was  the  best  evidence  of 
what  his  intention  was,  and  in  view  of  it,  the  mere  suspicions  on,  the  sub- 
ject which  the  president  of  the  Cuero  compress  imparted  to  defendant 
ought  not  to  count  at  all.  But  if  he  had  the  intention  to  substitute  some 
of  the  100  bales  with  local  cotton,  or  to  use  some  of  it  for  local  purposes, 
it  would  amount  to  nothing  when  it  conclusively  appears  that  he  did 
nothing  of  the  kind.  It  was  shown  that  the  president  of  the  compress  at 
Cuero,  upon  learning  that  Breyer  was  about  to  make  this  shipment,  and 
after  failing  to  get  him  to  agree  to  give  it  to  his  compress,  called  up 
defendant's  agent  by  telephone  and  insisted  on  having  the  cotton  and  told 
him  that  he  was  confident  from  Mr.  Breyer's  statement  to  him  that  the 
cotton  was  going  to  be  changed,  its  identity  destroyed,  etc.,  and  asked 
defendant  to  see  that  his  compress  got  it.  The  same  witness  detailed  the 
conversation  he  had  had  with  Breyer,  from  which  it.  appears  that  all 
Breyer  had  told  him  was  that  he  wanted  to  work  the  cotton  at  Houston 
and  would  take  it  there.  And  in  view  of  the  witness'  apprehensions  de- 
fendant actually  exacted  a  promise  from  Breyer  that  he  would  not  "sub- 
stitute cotton." 

This  information,  which  only  purported  to  be  the  suspicion  of  the  wit* 
ness,  and  which  the  event  demonstrated  was  an  unfounded  suspicion, 
together  with  another  fact  stated  by  the  same  witness,  that  some  time 
previous  to  this  shipment  he  had,  in  going  over  some  claims  against  the 
Yorktown  and.  Cuero  compresses,  observed  a  lot  of  cotton  upon  which  the 
marks  had  been  changed,  and  yet  the  defendant  had  paid  for  compressing 
the  cotton,  constitute  all  the  evidence  that  could  possibly  be  relied  on  to 
show  that  defendant  was  aware  that  Breyer  intended  to  improperly  sub- 
stitute cotton  in  the  present  transaction.  Its  sufficiency  for  that  purpose 
in  connection  with  the  other  evidence  is  too  patent  to  require  further  dis- 
cussion. 

After  all  it  is  immaterial  what  Breyer  might  have  done  with  this  cot- 
ton at  Houston.    It  does  not  matter  what  he  meant  by  saying  that  he 
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intended  to  work  it  at  Houston,  when  what  he  did  with  it  there  was 
merely  to  classify  and  grade  it  along  with  other  bales  similarly  destined. 
It  matters  not  that  he  may  have  promised  defendant's  agent  that  he 
would  not  substitute  cotton,  if  what  he  actually  did  in  that  respect  was 
permissible  in  such  shipments.  The  surrender  of  the  original  bill  of 
lading  and  the  issuance  of  the  new  one  from  Houston  by  way  of  New 
Orleans  as  we  have  explained  this,  if  it  could  possibly  be  held  that  it 
operated  to  transform  the  shipment  into  a  local  one,  was  something  which 
neither  the  defendant,  nor  even  the  president  of  the  Cuero  compress 
could  have  anticipated. 

We  conclude,  therefore,  that  the  undisputed  evidence  established  that 
this  shipment  was  from  its  origin  to  the  time  it  left  the  State  a  foreign 
shipment  Also  that  the  shipper  did  not  have  any  design  in  this  entire 
matter  except  in  good  faith  to  export  the  cotton  according  to  the  bills  of 
lading,  and  that  neither  facts  nor  notice  existed  which  would  have  war- 
ranted defendant  in  disregarding  the  shipper's  instructions  to  deliver 
this  cotton  for  compression  at  Houston.    Affirmed. 

Affirmed. 


Mary  Davison  v.  Oscar  Keeton. 

Decided  April  3,  1903. 

Appeal— Failure  of  Appellant  to  File  Brief*— Affirmance. 

Plaintiff  obtained  judgment  below  and  defendant  appealed,  but  failed  to 
file  briefs  in  the  appellate  courts,  and  the  appellee  did  file  briefs,  asking  therein 
for  an  affirmance  of  the  judgment.  Held,  that  while  such  failure  to  file  briefs 
must  be  treated  as  an  abandonment  of  the  appeal,  yet  as  the  subject  matter 
of  the  suit  was  within  the  jurisdiction  of  the  court  and  no  fundamental  error 
was  apparent  from  the  record,  the  judgment  would  l>e  affirmed. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before  Hon. 
J.  M.  Smither. 

8.  W.  Dean,  for  appellee. 

* 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  108  acres  of  land  in  Leon  County,  brought  by 
appellee  against  Houston  Davison.  Appellant,  who  is, the  wife  of  Hous- 
ton Davison,  intervened  in  the  suit  and  claimed  the  land  as  her  home- 
stead. The  trial  in  the  court  below  resulted  in  a  judgment  in  favor  of 
plaintiff  against  the  defendant  and  intervener  for  the  title  and  pos- 
session of  the  land.  From  this  judgment  the  intervener  perfected  an 
appeal  to  this  court,  but  has  filed  no  brief.  Appellee  has  filed  briefs, 
and  asks  an  affirmance  of  the  judgment.  The  failure  of  appellant  to 
file  briefs  must  be  treated  as  an  abandonment  of  her  appeal,  and  it 
would  be  dismissed  but  for  the  fact  that  appellee  asks  an  affirmance. 

The  subject  matter  of  the  suit  was  within  the  jurisdiction  of  the  court, 
32  Civil--6. 
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and  the  judgment  is  in  response  to  plaintiff's  petition.  In  the  absence 
of  a  brief  by  appellant  pointing  out  the  errors  relied  upon  for  a  reversal, 
we  could  only  refuse  to  affirm  the  judgment  because  of  fundamental 
error,  and  there  being  no  such  error  apparent  upon  the  record,  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Affirmed. 


G.  W.  Hardy  et  al.  v.  J.  M.  Abbott  bt  al. 

Decided  April  6,  1003. 

Receiver— Appointment  Upon  Intervention — Oil  Field— Prevention  of  Fires— Re- 
lief by  Injunction. 

Where  the  original  action  was  one  by  injunction  and  in  the  nature  of  abat- 
ing a  nuisance,  to  enforce  regulations  to  prevent  fire  agreed  on  by  owners  of  a 
petroleum  oil  field,  one  of  which  required  owners  of  lands  abutting  on  drains 
for  waste  oil  to  keep  them  open,  the  court  was  not  authorized,  on  the  petition 
of  other  owners  intervening,  to  appoint  a  receiver  to  collect  waste  oil  from  the 
field  and  sell  it  for  the  benefit  of  those  interested,  or  to  improve  the  field  and 
lessen  the  danger  from  fire,  since  the  action  did  not  involve  the  title  to  the 
waste  oil,  and  new  parties  and  new  issues  could  not  be  thus  made  by  inter- 
vention where  the  interveners  had  an  adequate  remedy  at  law. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
W.  H.  Pope. 

W.  L.  Douglass  and  Hardy  &  Hardy,  for  appellants. 

Jackson,  Hightower  &  Lipscomb,  for  appellees. 

GARRETT,  Chief  Justice. — This  is  an  appeal  from  an  interlocu- 
tory order  of  the  judge  of  the  Fifty-eighth  Judicial  District  appointing 
a  receiver.  On  September  28,  1901,  George  W.  Carroll  filed  a  petition 
in  the  District  Court  for  the  Fifty-eighth  Judicial  District  against  the 
J.  M.  Guffey  Petroleum  Company  and  many  others,  resident  citizens  of 
Jefferson  County,  "engaged  in  the  business  of  producing  petroleum  in 
said  county/5  showing  that  there  was  situated  in  Jefferson  County,  on 
Spindle  Top  Heights,  a  parcel  of  about  200  acres  of  land  underlying 
which,  at  about  the  depth  of  1000  feet,  there  was  a  great  volume  of 
inflammable  oil  and  gas  easily  ignited  when  exposed  by  the  dropping 
of  a  match  or  lighted  cigarette,  or  cigar,  or  ashes  from  a  pipe,  or  coming 
in  contact  with  steam  pipes  or  cook  stoves,  boiler  furnaces,  or  fire  of 
any  kind.  That  in  drilling  for  the  oil  both  oil  and  gas  escape  in  great 
quantities,  the  gas  filling  the  air  at  times  for  many  thousand  cubic 
yards  around,  and  the  oil,  by  force  of  natural  pressure  exerted  upon  it, 
rises  through  the  opening  made  by  the  drilling  of  wells  in  great  quan- 
tity to  the  height  of  from  75  to  200  feet  above  the  surface  of  the  earth, 
pouring  upon  the  ground  a  flood,  of  inflammable  matter  at  the  rate  of 
from  30,000  to  80,000  barrels  a  day.    The  land  is  in  part  flat  and  badly 
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drained.  Many  wells  had  already  been  drilled  and  the  ground  upon 
which  the  defendants  were  operating  and  that  owned  by  plaintiff  was 
saturated  with  oil  and  covered  with  numerous  pools  of  oil,  rendering 
danger  by  fire  imminent.  It  was  averred  that  a  committee  of  fifteen, 
the  names  of  whom  were  set  out,  had  been  appointed  by  the  100  or  more 
owners  of  said  land,  and  that  at  a  meeting  of  said  owners  said  committee 
had  been  unanimously  authorized  to  draft  and  enforce  rules  for  the 
protection  of  said  oil  field  against  fire.  That  said  committee  had  ap- 
pointed and  employed  George  A.  Hill  as  inspector,  to  act  peaceably  in 
the  enforcement  of  such  rules  by  protest  against  their  infraction.  The 
petition  then  set  out  a  number  of  rules  which  had  been  made  by  said 
committee,  which  plaintiff  averred  were  reasonable  and  such  as  were 
suggested  by  practical  oil  men  operating  in  the  field  who  were  them- 
selves willingly  governed  by  them.  One  of  said  rules  requires  that  "all 
landowners  whose  property  abuts  on  the  ditches  cut  for  drainage  of  waste 
oil  shall  take  the  utmost  precaution  to  keep  the  same  open  and  un- 
obstructed." Plaintiff  set  out  the  description  of  the  land  owned  by  him, 
and  averred  that  it  would  be  destroyed  as  an  oil  field  in  the  event  of  a 
general  conflagration  in  said  field.  It  was  alleged  that  the  defendants 
were  severally  owners  or  lessees  of  the  field  so  far  as  developed,  and  had 
drilled  and  completed  producing  wells,  and  were  about  to  drill  such 
wells  in  said  field  and  near  the  land  owned  by  plaintiff;  and  that  said 
defendants  had  at  divers  times  violated  and  were  violating  the  rules 
formed  for  the  protection  of  the  field,  and  plaintiff  feared  they  would 
further  disregard  them.  It  was  averred  that  the  danger  from  fire  was 
absolutely  beyond  estimate,  and  that  it  threatened  both  plaintiff  and  the 
public;  and  the  damage  therefrom  would  be  irreparable  in  its  nature. 
A  writ  of  injunction  was  asked  for  restraining  the  defendants,  their 
agents  and  employes,  from  violating  said  rules,  and  requesting  the  ap- 
pointment of  the  inspector  as  a  special  bailiff  for  the  enforcement  of 
such  order  and  to  report  infraction  thereof  to  the  court.  A  writ  of 
injunction  was  granted  as  prayed  for,  conditioned  on  the  execution  by 
the  plaintiff  of  a  bond  in  the  sum  of  $500.  The  writ  was  issued  and 
service  thereof  was  accepted  by  a  number  of  the  defendants.  George  A. 
Hill,  chairman  of  the  safety  committee,  was  appointed  inspector. 

First  and  second  amendments  of  the  petition  were  afterwards  filed 
and  modifications  of  the  injunction  were  made  by  the  court,  and  the 
cause  was  retained  on  the  docket  for  the  purpose  of  enforcing  the 
observance  of  the  rules  adopted  by  the  owners  of  wells  in  the  oil  field 
as  above  set  out,  and  various  orders  of  the  court  were  made  for  that 
purpose  until  January  17,  1903,  when  the  plaintiff  filed  a  motion  in  the 
cause  stating  that  he  did  not  desire  to  prosecute  the  suit  any  longer,  and 
asked  the  court  to  discontinue  the  same  and  dismiss  it  at  his  cost.  On 
January  27,  1903,  before  any  action  was  taken  by  the  court  on  said 
motion,  one  Marion  A.  Fell  filed  a  plea  of  intervention  in  the  cause, 
adopting  the  allegations  of  the  plaintiff's  petitions  and  making  other 
amendments  to  show  the  necessity  thereof,  prayed  that  the  injunction 
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be  continued  in  force  and  that  the  streets  in  the  oil  field  be  opened  and 
repaired,  and  for  general  and  special  relief.  This  petition  of  interven- 
tion purported  to  be  the  Empire,  etc.,  Company  and  others,  including 
the  said  Marion  A.  Fell,  but  it  is  unsigned  and  is  not  sworn  to  except 
by  the  said  Fell.  On  January  28,  1903,  the  court  entered  an  order  in 
which  the  intervention  of  "certain  parties/'  not  naming  them,  was  rec- 
ognized and  dismissed  the  cause  as  to  the  said  George  W.  Carroll  with- 
out prejudice  to  "the  rights  of  the  several  interveners  to  prosecute  the 
same  in  their  own  behalf  "  No  bond  was  executed  by  the  said  Fell,  nor 
is  there  any  recognition  of  the  intervention  except  in  the  order  per- 
mitting Carroll  to  take  a  nonsuit  as  above  set  out. 

On  the  27th  day  of  January,  1903,  the  court  ordered  George  A.  Hill 
to  make  a  report  of  the  sales  of  the  waste  oil  taken  from  Spindle  Top 
by  virtue  of  his  position  as  chairman  of  the  safety  committee,  and  there- 
after the  court  removed  the  said  Hill  from  the  office  of  chairman  and 
inspector,  as  he  was  called,  and  appointed  J.  Malley  Eastham  in  his 
stead,  the  following  recitals  being  contained  in  the  order : 

"What  is  known  as  Spindle  Top  oil  field  is  hereby  placed  under  his 
control,  in  so  far  as  the  protection  of  said  oil  field  is  concerned,  from 
fire,  waste  or  any  character  of  loss  or  destruction,  and  the  said  Eastham 
will  proceed  forthwith  to  collect  the  waste  oil  in  said  field  by  establish- 
ing and  maintaining  ditches,  drains  and  reservoirs  with  pools  and  tanks 
to  store  said  oil,  and  all  persons  are  enjoined  from  taking  the  waste  oil 
from  said  field,  and  the  said  Eastham  is  empowered  to  store  said  oil 
and  sell  same  under  order  of  this  court ;  proceeds  of  sale  to  be  expended 
under  the  direction  of  the  court  for  the  purpose  of  defraying  expenses 
incurred  in  the  protection  of  said  oil  field." 

On  February  7,  1903,  the  appellees,  J.  M.  Abbott  and  Ben  Andrews, 
who  previously  had  not  been  parties  to  the  suit,  filed  in  said  cause  a 
petition  complaining  of  the  appellants  and  alleging  that  the  oil  wasted 
from  the  wells,  pipe  lines  and  tanks  in  this  oil  field  had  become  very 
valuable;  that  they  were  the  owners  of  oil  on  said  field  and  had  an  inter- 
est in  said  waste  oil;  that  the  waste  oil  of  the  various  well  owners  on 
the  field  became  commingled,  and  prayed  for  and  obtained  an  order 
restraining  the  owners  from  allowing  waste  oil  to  accumulate  on  their 
premises,  and  placing  all  the  waste  oil  on  said  Spindle  Top  field  in  the 
hands  of  a  receiver,  and  appointing  J.  Malley  Eastham  as  such  receiver, 
authorizing  him  to  collect  and  hold  all  of  the  waste  oil  on  said  field. 

A  motion  had  been  made  by  John  Woolridge  for  leave  to  be  permitted 
to  take  oil  from  a  certain  part  of  said  oil  field,  and  this  had  been 
granted  by  the  court.  After  granting  said  order  last  named  the  court 
had  entered  a  rule  to  show  cause  why  same  should  not  be  vacated,  and 
this  rule  was  pending  and  still  undisposed  of  when  the  order  appointing 
a  receiver  herein  was  made,  the  last  being  the  order  complained  of  by 
appellants  which  placed  all  of  the  waste  oil  on  the  entire  field  in  the 
custody  of  a  receiver  of  the  court. 

The  appellants,  who  were  owners  of  the  waste  oil  from  a  number  of 
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the  wells,  excepted  to  the  petition  of  intervention  and  to  the  appoint- 
ment of  a  receiver  because  the  original  suit  did  not  involve  the  title  to 
the  waste  oil  or  any  kind  of  property,  and  new  parties  and  new  issues 
could  not  be  injected  in  the  case  by  the  interveners. 

The  suit  was  brought  plainly  as  a  suit  for  the  abatement  of  a  nuisance, 
and  it  is  very  questionable  whether  the  court  had  any  jurisdiction  to 
extend  the  relief  prayed  for,  but  conceding  that  it  had,  the  appellees, 
as  the  owners  of  waste  oil  in  the  field,  intervened  for  the  purpose  of 
recovering  a  share  of  the  oil  that  would  become  waste  oil,  and  asked 
that  a  receiver  be  appointed  not  for  the  purpose  of  taking  charge  of  oil 
that  had  already  escaped  from  the  wells  of  the  owners,  but  to  take 
charge  of  such  as  might  thereafter  accumulate.  It  is  true  that  the 
appellees  alleged  that  the  waste  oil  lying  in  the  field  amounted  to  prob- 
ably 3000  barrels  of  the  value  of  $1500,  but  the  purpose  of  the  inter- 
vention was  to  appoint  a  receiver  to  collect  the  oil  that  might  thereafter 
escape  for  the  purpose  of  sale  and  distribution  among  those  interested 
therein  as  their  interest  might  thereafter  be  made,  to  appear,  "or  dis- 
posed of  by  the  consent  of  all  parties  in  improving  the  condition  of 
said  roads  and  driveways  and  in  lessening  the  dangers  from  fire  to  prop- 
erty in  said  oil  field."  The  obvious  purpose  of  the  intervention  was  to 
open  up  and  maintain  a  receivership  to  last  for  an  indefinite  time  in 
aid  of  a  suit  that  does  not  seek  or  pray  for  any  final  relief.  It  is  not 
shown  by  the  petition  that  the  owners  of  the  wells  can  not  in  obedience 
to  the  injunction  so  ditch  their  premises  and  drain  from  the  field  the 
oil  escaping  from  them  as  to  make  it  unnecessary  to  maintain  a  receiver- 
ship for  that  purpose.  If  the  jurisdiction  of  the  district  court  is 
doubtful  in  the  suit  to  maintain  a  set  of  police  rules  by  injunction,  it 
would  seem  of  much  more  doubtful  jurisdiction  for  it  to  reach  out  its 
arm  and  with  a  receivership  grasp  property  to  defray  the  expenses  of 
enforcing  such  rules  although  the  property  seized  might  be  denominated 
waste  and  derelict  property.  No  proper  ground  for  intervention  is 
shown.  The  question  of  title  and  ownership  of  waste  oil  can  not  be 
brought  into  the  suit.  The  law  furnishes  an  adequate  remedy  to  the 
appellees  to  determine  their  right  of  ownership.  Stansell  v.  Fleming, 
81  Texas,  297 ;  Whitman  v.  Willis,  51  Texas,  424 ;  Burditt  v.  Glasscock, 
25  Texas  Supp.,  48 ;  Paschal  v.  Dangerfield,  37  Texas,  275,  299 ;  Townes, 
Pleading,  208-9. 

If  the  court  has  improperly  taken  into  custody  any  property  it  should 
rather  release  its  grasp  on  it  than  adopt  the  extreme  measure  of  appoint^ 
ing  a  receiver. 

We  think  the  court  erred  in  such  action,  and  its  order  is  reversed 
and  set  aside. 

Reversed  and  set  aside. 
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City  of  Houston  v.  Gus  Albers. 

Decided  April  6,  1903. 

1. — City  Policeman — Term  of  Office — Discharge. 

While  the  city  charter  of  Houston  provides  that  the  terms  of  all  police 
officers  shall  continue  during  efficient  service  and  good  behavior,  yet  as  the 
Constitution  declares  that  the  term  of  all  officers  not  fixed  thereby  shall  not 
exceed  two  years,  it  is  held  that  on  the  expiration  of  two  years  from  a  police- 
man's appointment  he  ceased,  in  the  absence  of  a  reappointment,  to  be  an  officer 
de  jure,  so  that  the  city  was  liable  thereafter  only  for  services  actually  ren- 
dered by  him  and  accepted  by  it. 

2. — Same — Suspension  After  Term  Expired. 

Where  plaintiff  was  suspended  from  the  performance  of  his  duties  as  a 
policeman  after  the  expiration  of  his  term,  it  was  immaterial  whether  or  not 
such  suspension  was  in  accordance  with  the  city  charter. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

« 

T.  H.  Stone,  City  Attorney,  for  appellant. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  the  city  of  Houston  to  recover  salary  alleged  to  be  due  him  as  a 
policeman  of  said  city  from  the  3d  day  of  February,  1892,  up  to  the 
date  of  the  filing  of  the  suit,  at  the  rate  of  $85  per  month,  and  also  the 
value  of  fifteen  days'  service  rendered  said  city  as  policeman  during  the 
year  1901,  the  aggregate  amount  sued  for  being  $663.87. 

The  defendant's  answer  contained  a  general  demurrer  and  general 
denial,  and  also  various  special  exceptions  and  pleas  the  nature  of  which 
it  is  unnecessary  to  disclose  further  than  to  say  that  the  issues  herein- 
after discussed  were  properly  presented  by  said  answer. 

The  facts  disclosed  by  the  record  are  briefly  stated  as  follows:  On 
the  21st  day  of  May,  1898,  plaintiff  was  appointed  by  the  mayor  of  the 
city  of  Houston  to  the  office  of  policeman  of  said  city,  which  appoint- 
ment was  confirmed  by  the  city  council  of  said  city  on  May  23,  1898. 
At  the  time  of  his  appointment  as  aforesaid  plaintiff  executed  and  deliv- 
ered to  the  mayor  a  bond  in  the  sum  of  $500,  conditioned  that  he  would 
faithfully  perform  the  duties  of  his  office.  This  bond  was  signed  by  two 
sureties,  as  required  by  the  ordinance  of  said  city,  and  was  duly  ap- 
proved by  the  mayor.  Plaintiff  also  took  the  bath  of  office  prescribed 
by  the  ordinance  of  said  city,  and  at  once  entered  upon  the  discharge  of 
the  duties  of  his  office,  and  continued  in  the  discharge  of  same  until 
the  3d  day  of  February,  1902,  when  John  G.  Blackburn,  who  was  then, 
chief  of  police  of  said  city,  acting  under  the  direction  of  John  D.  Wool- 
ford,  the  then  mayor,  notified  plaintiff  that  he  was  discharged  from  the 
service  of  the  city,  and  refused  to  further  permit  him  to  discharge  the 
duties  of  policeman.  Plaintiff  appealed  from  this  order  of  discharge 
to  the  police,  fire  and  health  board.  This  board  did  not  decide  the 
question  presented  by  the  appeal,  but  referred  same  to  the  city  council. 
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At  a  meeting  of  the  city  council  held  on  February  24,  1902,  it  was 
determined  by  a  vote  of  10  to  2  that  plaintiff  had  been  wrongfully  dis- 
charged from  the  service  of  the  city,  and  it  was  recommended  that  he 
be  reinstated  in  his  former  position  and  be  paid  in  full  for  the  time 
lost  by  him.  Since  said  action  of  the  city  council  plaintiff  has  from 
time  to  time  applied  to  the  chief  of  police  to  be  put  to  work  as  a  police- 
man and  has  been  at  all  times  ready  and  willing  to  perform  the  duties 
required  of  him  as  such  officer,  but  said  chief  of  police  has  refused  to 
allow  him  to  perform  such  duties  and  has  struck  his  name  from  the 
roll  of  policemen.  The  regular  salary  of  a  policeman  of  the  city  of 
Houston  is  fixed  by  ordinance  at  $75  per  month,  but  when  such  police- 
man serves  as  a  mo^inted  officer  his  salary  is  $85  per  month.  Plaintiff 
was  a  mounted  policeman  during  the  time  he  served  as  a  policeman. 
Plaintiff  was  never  reappointed  as  a  policeman  of  the  city  of  Houston 
after  his  appointment  in  May,  1898,  but  in  November,  1901,  he  was 
notified  by  the  chief  of  police  that  a  new  bond  was  required  of  him  as 
such  policeman.  In  obedience  to  this  notification  plaintiff  on  March 
21,  1901,  executed  and  delivered  to  the  mayor,  John  D.  Woolford,  a 
new  bond  similar  in  all  respects  to  the  one  formerly  executed  by  him. 
This  bond  was  accepted  and  approved  by  the  mayor.  During  the  year 
1901  plaintiff  was  suspended  by  order  of  the  chief  of  police  from  the 
performance  of  his  duties  as  policeman  for  fifteen  days,  and  his  salary 
for  said  time  was  not  paid  him  by  the  city.  Upon  these  facts  the  trial 
in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  the  sum  of  $615.70,  from  which  judgment  the  defend- 
ant prosecutes  this  appeal. 

Section  26  of  the  charter  of  city  of  Houston  (Spec.  Laws  of  1897, 
page  61)  provides  that  the  terms  of  service  of  all  employes  of  the  police 
department  of  said  city  shall  continue  during  efficient  service  and  good 
behavior.  This  provision  of  said  charter  was  construed  by  this  court 
in  the  cases  of  Proctor  v.  Blackburn,  28  Texas  Civ.  App.,  351,  67  S.  W. 
Eep.,  548;  and  Cawthorn  v.  City  of  Houston,  31  Texas  Civ.  App.,  ], 
6  Texas  Ct.  Rep.,  109,  and  held,  in  the  light  of  the  constitutional  pro- 
vision fixing  the  term  of  office  of  all  officers  whose  term  is  not  otherwise 
fixed  by  the  Constitution  at  two  years,,  to  mean  that  the 'duration  of 
the  term  of  service  of  policemen  of  said  city  is  during  efficient  service 
and  good  behavior  for  two  years,  as  limited  by  the  Constitution.  As 
alleged  in  his  petition  and  shown  by  the  undisputed  evidence,  appellee 
was  appointed  a  policeman  of  the  city  of  Houston  on  May  23,  1898,  and 
qualified  as  such  on  the  same  day.  Under  the  provision  of  the  Constitu- 
tion above  mentioned  his  term  of  office  expired  on  the  22d  day  of  May, 
1900.  There  is  neither  allegation  nor  proof  that  he  was  ever  reap- 
pointed to  such  office.  There  is  no  provision  in  the  charter  of  the  city 
of  Houston  giving  the  right  to  a  policeman  to  hold  his  office  until  his 
successor  has  qualified;  in  fact,  under  the  charter  and  ordinances  of 
said  city  there  can,  strictly  speaking,  be  no  succession  in  the  office  of 
policeman.    The  number  of  policemen  for  said  city  is  not  fixed  by  the 
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charter  or  by  any  ordinance  of  the  city.  The  individual  policeman 
does  not  hold  any  fixed  or  permanent  office  created  by  law  which  is 
required  to  be  kept  filled,  but  is  merely  a  member  of  an  official  body  the 
membership  of  which  may  be  increased  or  reduced  by  the  city  authori- 
ties as  the  exigencies  of  the  city  may  demand;  subject  only  to  the  limi- 
tation that  when  once  appointed  no  policeman  can  be  deprived  of  his 
office  before  the  expiration  of  his  term  except  upon  the  grounds  and  in 
the  manner  prescribed  by-  the  charter.  The  mayor  appoints  such  num- 
ber of  policemen  as  may  be  necessary  to  enforce  the  laws  of  the  city, 
and  when  the  term  for  which  an  individual  policeman  has  been  op- 
pointed  expires,  it  is  discretionary  with  the  mayor  and  chief  of  police 
whether  the  number  of  men  on  the  force  shall  be  decreased  by  dispens- 
ing with  the  services  of  such  policeman.  It  follows  that  an  appoint- 
ment upon  the  police  force  of  the  city  only  gives  the  appointee  right  to 
the  office  for  a  term  of  two  years,  and  when  that  term  expires,  unless 
he  is  reappointed,  he  ceases  to  be  a  de  jure  officer,  and  the  liability  of 
the  city  for  his  salary  as  such  officer  ceases.  Should  he  remain  in  the 
service  of  the  city  and  continue  to  act  and  be  recognized  by  the  city  in 
his  official  capacity,  he  would  become  a  de  facto  officer,  and  as  such 
would  be  entitled  to  compensation  for  the  services  rendered  the  city 
in  such  capacity  and  accepted  by  it.  When,  however,  the  city  ceased 
to  recognize  him  as  a  de  facto  officer  and  refused  to  permit  him  to  dis- 
charge the  duties  of  policeman,  it  incurred  no  liability  for  any  salary 
that  he  might  have  earned  had  he  been  allowed  to  continue  in  the  dis- 
charge of  the  duties  of  his  office. 

The  evidence  fails  to  show  that  appellee  performed  any  services  as  a 
de  facto  policeman  for  which  he  has  not  been  paid.  The  alleged  fifteen 
days  service  for  which  appellee  claims  compensation  is  shown  by  the 
undisputed  evidence  to  have  not  been  performed.  During  the  time 
alleged  appellee  was  suspended  from  the  performance  of  the  duties  of 
policeman,  and  not  being  at  that  time  a  de  jure  officer,  it  is  immaterial 
whether  such  suspension  was  in  accordance  with  the  provisions  of  the 
charter,  since  the  city  owed  him  no  duty  to  permit  him  to  discharge  the 
duties  of  policeman  after  his  term  of  office  had  expired. 

There  being  no  evidence  to  sustain  any  judgment  against  the  city, 
the  judgment  of  the  court  below  is  reversed  and  judgment  here  rendered 
in  favor  of  the  appellant. 

Reversed  and  rendered. 


International  &  Great  Northern  Railway  Company  v. 

d.  r  boykin  et  al. 

Bedded  April  8,  1903. 

1. — Action  for  Death — Abatement — Amendment. 

Where  a  husband  and  wife  brought  suit  for  personal  injuries  sustained  by 
the  wife,  and  pending  the  action  the  wife  died,  whereupon  the  nusband  amended, 
setting  up  the  wife's  death  as  the  result  of  the  injuries  and  seeking  to  recover 
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the  damages  occasioned  to  himself  and  the  wife's  children  by  her  death,  there 
was  no  error  in  overruling  defendant's  plea  setting  up  that  the  original  action 
had  abated,  as  this  was  merely  an  abstract  question,  plaintiff  having  the  right 
to  set  up  by  amendment  an  entirely  new  cause  of  action,  subject  only  to  pay- 
ment of  costs,  and  such  amendment  operated  as  an  abandonment  of  the  action 
for  personal  injuries. 

2.— Same— Parties— Minor  Children. 

In  the  suit  as  made  by  the  amendment  the  wife's  minor  children  were 
properly  joined  as  plaintiffs. 

8. — Same — Hearsay — Declarations  to  Physician. 

It  being  an  issue  in  such  action  as  to  whether  the  deceased  wife  had  re- 
ceived an  injury  at  all,  testimony  by  her  physician  that  while  making  an  ex- 
amination of  her  she  stated  that  she  had  received  an  injury  some  two  weeks 
before  that  had  caused  her  to  have  a  miscarriage,  was  hearsay  and  inadmis- 
sible. 

4, — Same — Medical  Expenses — Reasonableness. 

'In  an  action  for  death  expenses  incurred  for  medical  treatment  need  not  be 
alleged  to  have  been  reasonable,  but  they  must  be  proved  to  have  been  so  to 
authorize  recovery  therefor. 

5. — Same— Measure  of  Damages— Charge. 

Where  in  an  action  for  death  the  court  had  only  charged,  in  a  general  way, 
that  the  jury,  if  they  found  for  plaintiffs,  could  award  them  such  a  sum  as 
would  reasonably  compensate  them  for  all  such  damages  as  are  the  direct  re- 
sult of  the  death,  that  is,  such  sum  as  you  may  think  proportionate  to  the  in- 
jury resulting  to  them  from  the  death,  it  was  error  to  refuse  a  requested  charge 
to  the  effect  that  the  jury  should  allow  nothing  as  a  solace  or  for  grief  for  the 
death  of  the  deceased,  although  such  damages  were  not  specially  pleaded  by 
plaintiffs. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

J.  A.  Read,  for  appellant. 

J.  V.  Meek,  Brockman  &  Kahn,  F.  M.  0.  Fenn,  and  James  Sly  field, 
for  appellees. 

GARRETT,  Chief  Justice.— The  plaintiff,  D.  B.  Boykin,  joined 
by  his  wife,  Florence  E.  Boykin,  brought  suit  in  the  District  Court  of 
Fort  Bend  County  against  the  International  &  Great  Northern  Railroad 
Company  on  the  26th  day  of  October,  1901,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  received  on  or  about  July  16,  1901, 
by  the  said  Florence  E.  Boykin  while  she  was  a  passenger  on  a  train  of 
the  defendant  at  Howden,  a  station  on  its  line,  on  account  of  the  negli- 
gence of  the  defendant  in  suddenly  starting  the  train  as  she  was  about  to 
alight,  which  caused  her  to  fall  against  a  stove  and  car  seat  and  upon 
the  floor  of  the  coach.  On  April  1,  1902,  the  plaintiff  D.  B.  Boykin 
filed  a  pleading  in  the  cause  styled  plaintiff's  second  amended  original 
petition,  in  which  he  sued  for  himself  and  as  next  friend  for  the  chil- 
dren of  himself  and  the  said  Florence  E.  Boykin,  and  set  up  the  death 
of  the  said  Florence  E.  Boykin,  which  he  alleged  to  be  the  proximate 
result  of  the  injuries  on  account  of  which  the  suit  was  originally  insti- 
tuted, and  sought  to  recover  for  himself  and  as  next  friend  of  said 
children. 
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By  the  first  amended  original  petition  it  was  alleged,  among  other 
things,  that  by  reason  of  said  injuries  the  plaintiffs  had  been  compelled 
to  engage  the  services  of  physicians  at  great  cost  to  themselves,  to  wit, 
the  sum  of  about  five  hundred  dollars,  and  that  by  reason  of  said  inju- 
ries to  the  said  Florence  E.  Boykin  the  plaintiffs  would  in  the  future 
have  to  spend  large  sums  of  money  for  the  services  of  physicians  to 
attend  and  care  for  her ;  that  by  reason  of  said  injuries  to  said  Florence 
E.  Boykin,  her  physical  usefulness  and  physical  comfort  in  life  had 
been  permanently  injured  and  destroyed;  that  before  her  injuries  she 
was  able  to  perform  her  household  duties,  reasonably  worth  to  plaintiff, 
D.  B.  Boykin,  the  sum  of  $12  per  month;  that  plaintiff  Florence  E. 
Boykin  had  suffered  and  would  continue  to  suffer  great  physical  pain 
and  mental  anxiety  and  distress ;  that  by  reason  of  the  injuries  inflicted 
upon  said  Florence  E.  Boykin,.  the  plaintiffs  had  been  damaged  in,  to 
wit,  the  sum  of  $50,000  actual  damages,  for  which  the  defendant  was 
liable;  wherefore  plaintiffs  prayed  for  judgment  for  all  their  damages, 
past  and  prospective,  suffered  by  the  plaintiff  Florence  E.  Boykin,  and 
for  all  such  sums  that  had  been  or  that  would  have  to  be  paid  plaintiff 

D.  B.  Boykin  for  the  services  of  physicians  for  Florence  E.  Boykin, 
also  whatever  loss  he  had  been  put  to  by  reason  of  plaintiff  Florence  E. 
Boykin  being  unable  to  attend  to  her  household  duties,  and  such  sums 
as  he  would  lose  in  the  future  by  reason  Of  her  being  unable  to  attend 
to  her  household  duties,  caused  by  the  negligence  of  defendant,  and  for 
such  other  and  further  relief  general  and  special  as  plaintiffs  might  be 
entitled  to. 

Said  second  amended  original  petition  filed  in  lieu  of  the  first 
amended  petition  sets  up  the  death  of  Florence  E.  Boykin  from,  and  as 
being  the  result  of,  said  injuries  to  her  on  account  of  which  the  suit 
had  been  in  her  lifetime  brought;  and  therein  and  thereby  plaintiff  D. 
B.  Boykin,  for  himself  and  as  next  friend  of  the  children  of  deceased 
and  himself,  sought  to  recover  damages  for  such  death  of  Florence  E. 
Boykin,  and  said  second  amended  petition  also  containing  the  allega- 
tion: "That  when  said  Florence  E.  Boykin  was  so  injured  by  reason 
of  defendant's  negligence,  the  plaintiff  D.  B.  Boykin  had  to  expend 
large  sums  of  money  in  the  employment  of  physicians  and  surgeons  to 
care  for  and  treat  her,  which  caused  him  to  have  to  incur  large  expense 
in  to  wit,  the  sum  of  $1200;  that  prior  to  said  injuries  said  Florence 

E.  Boykin  had  been  the  wife  of  D.  B.  Boykin,  had  kept  the  household 
in  proper  order,  and  assisted  the  plaintiff  D.  B.  Boykin  in  all  the  affairs 
of  life,  and  that  by  reason  of  the  death  of  said  Florence  E.  Boykin 
plaintiff  D.  B.  Boykin  has  been  damaged  in  to  wit,  the  sum  of  $15,000." 
Said  pleading  prayed  "judgment  for  all  of  his  (D.  B.  Boykin's)  dam- 
ages, and  also  judgment  as  next  friend,"  etc. 

After  the  second  amended  original  petition  was  filed  the  defendant 
filed  a  sworn  plea  in  abatement  of  the  original  cause  of  action,  and 
special  exceptions  that  the  suit  abated  by  the  death  of  the  said  Florence 
E.  Boykin;  that  there  was  a  misjoinder  of  parties  plaintiff  and  of 
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causes  of  action;  and  that  it  was  not  sufficiently  shown  whether  the 
cause  of  action  sought  to  be  set  up  was  for  damages  under  title  57  of 
the  Revised  Statutes,  or  whether  for  other  or  additional  damages,  and 
if  so,  what  damages  and  the  amount  thereof,  etc.  The  defendant  also 
answered  to  the  merits.  The  demurrers  and  plea  in  abatement  were 
overruled,  and  upon  trial  there  was  a  judgment  upon  the  verdict  of  a 
jury  in  favor  of  D.  B.  Boykin,  for  the  $2500,  and  for  $2000  for  each 
of  the  four  unmarried  minor  children. 

Conceding  that  the  amendment  was  an  abandonment  of  the  original 
cause  of  action,  a  plaintiff  may  amend  and  set  up  a  new  cause  of  action 
subject  to  payment  of  costs.  Abatement  of  the  original  cause  of  action 
would  not  affect  the  prosecution  of  the  new  cause.  Whether  or  not  the 
defendant  should  have  been  required  to  answer  without  further  service 
becomes  immaterial  in  view  of  the  disposition  made  of  the  case  on  thib 
appeal,  since,  for  reasons  hereinafter  stated,  the  judgment  must  be 
reversed,  and  on  return  of  the  case  to  the  court  below  the  appearance 
of  the  defendant  will  be  deemed  to  have  been  entered. 

The  amendment  properly  sets  up  a  cause  of  action  for  damages  on 
account  of  injuries  resulting  in  death,  and  in  accordance  with  the  uni- 
form practice  in  the  courts  of  this  State  the  plaintiff  would  be  sub- 
jected to  no  other  penalty  than  the  payment  of  costs  up  to  the  time  of 
the  filing  of  the  amendment.  Townes  on  Pleading,  311,  et  seq.  The 
cause  of  action  by  the  plaintiff  for  damages  on  account  of  injuries  to 
the  wife  was  abandoned  by  the  filing  of  the  amendment.  The  pendency 
of  such  a  suit  could  not  affect  the  right  of  action  allowed  by  statute 
for  injuries  resulting  in  death,  and  the  question  of  whether  or  not  it 
would  abate  on  the  death  of  the  wife  is  an  abstract  question  in  view  of 
the  filing  of  the  amendment,  and  it  is  not  necessary  to  decide  it.  There 
was  no  misjoinder  of  parties  or  of  causes  of  action  by  the  amendment. 
Each  party  is  entitled  to  recover  the  damages  suffered  by  him  or  her, 
and  every  one  entitled  to  damages  under  the  statute  is  a  necessary  party 
to  the  suit;  and  in  arriving  at  the  damages  to  be  awarded  to  the  hus- 
band in  this  suit  the  cost  of  medical  expenses  necessarily  incurred  should 
be  taken  into  account.     City  of  Galveston  v.  Barbour,  64  Texas,  174. 

The  answer  of  Dr.  Holland  as  to  what  the  deceased  told  him  about 
her  injury  was  clearly  hearsay,  and  not  authorized  by  the  fact  that  he 
was  her  attending  physician,  and  it  was  also  not  responsive  to  the  ques- 
tion. The  witness  testified  by  deposition,  and  the  question  and  the 
part  of  the  answer  objected  to  are  set  out  in  the  eleventh  assignment  of 
error,  and  were  as  follows :  "If  you  have  stated  in  answer  to  preceding 
interrogatories  that  as  a  physician  you  saw  or  examined  Mrs.  Boykin, 
please  state  fully  and  in  detail  the  occasion  and  reason  therefor  and  the 
circumstances  for  each  time  that  you  did  see  or  examine  her;  state 
minutely  and  in  detail  the  nature  of  your  examination,  how  you  pro- 
ceeded with  it,  and  all  that  you  did  in  making  such  examination?" 
Part  of  answer' objected  to:  "She  also  said  that  she  had  received  an 
injury  some  two  weeks  before  that  Had  caused  her  to  have  a  miscarriage." 
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It  was  an  issue  in  the  case  whether  the  deceased  had  received  an  injury 
at  all,  and  the  answer  of  the  witness  was  clearly  hearsay.  Statements 
made  to  a  physician  as  to  past  suffering  are  no  more  admissible  as  evi- 
dence in  favor  of  the  injured  party  than  if  they  had  been  made  to  some 
other  person.  St.  Louis  S.  W.  Ey.  Co.  v.  Martin,  26  Texas  Civ.  App., 
231,  63  S.  W.  Hep.,  1089. 

We  find  no  other  error  in  the  admission  or  exclusion  of  testimony. 
The  evidence  was  sufficient  to  qualify  Dr.  Harris  as  an  expert.  The 
allegations  of  the  petition  setting  up  the  expenses  incurred  for  medical 
treatment  were  sufficient  to  admit  evidence  of  the  amount  paid  the 
physicians.  It  was  not  necessary  to  allege  that  the  amounts  paid  were 
reasonable  charges,  but  in  making  proof  of  them  it  was  necessary  to 
show  that  they  were  reasonable.  Wheeler  v.  Railway  Co.,  91  Texas, 
356.  No  evidence  having  been  introduced  to  show  that  the  amounts 
paid  for  medical  services  were  reasonable  charges,  it  was  error  for  the 
court  to  refuse  the  special  instruction  requested  by  the  defendant  exclud- 
ing them  from  the  consideration  of  the  jury. 

The  charge  upon  the  measure  of  damages  authorized  the  jury  to  find 
for  the  plaintiffs  such  a  sum  as  would  "reasonably  compensate  them  for 
all  such  damages  as  are  the  direct  result  to  them  by  reason  of  the  death 
of  Florence  E.  Boykin,  that  is,  you  will  find  for  plaintiffs,  if  you  do 
find  for  them,  such  sum  of  money  as  you  may  think  proportionate  to 
the  injury  resulting  to  them  from  the  death  of  the  said  Florence  E. 
Boykin."  In  view  of  the  very  general  nature  of  this  instruction  it  was 
error  for  the  court  to  refuse  the  special  charge  requested  by  the  defend- 
ant to  the  effect  that  if  they  found  for  the  plaintiffs  they  should  allow 
nothing  as  solace  or  for  grief  for  the  death  of  the  deceased.  The  fact 
that  such  damages  were  not  specially  pleaded  does  not  render  the  omis- 
sion to  charge  correctly  upon  the  measure  of  damages  harmless  error. 
As  the  judgment  must  be  reversed  for  the  errors  indicated,  we  do  not 
pass  upon  the  assignments  which  assail  the  verdict  upon  the  facts.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  G.  Chapman  v.  Hallwood  Cash  Eegister  Company. 

Decided  April  10,  1903. 

Foreign  Corporation— Permit  to  Do  Business— Pleading— Fundamental  Error. 

Since  corporations  are  mere  creations  of  the  local  law,  having  no  legal  ex- 
istence beyond  the  sovereignty  where  created,  and  since  the  Texas  statute  re- 
quires that  foreign  corporations  for  pecuniary  profit,  except  as  thereinafter  pro- 
vided, transacting  business  in  this  State,  must  file  with  the  Secretary  of  State 
a  certified  copy  of  their  articles  of  incorporation,  and  that  no  such  corporation 
can  maintain  any  action  here  until  it  has  so  filed  such  articles,  an  Ohio  corpo- 
ration, on  instituting  a  suit  on  a  contract  made  within  this  State  must  allege 
in  its  petition  a  compliance  with  the  provisions  of  the  statute,  or  show  that  it 
is  within  one  of  the  exceptions,  and  a  judgment  in  favor  of  such  corporation 
upon  pleadings  deficient  in  this  respect,  is  fundamental  error.  Rev.  Stats.,  arts. 
745,  746. 
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Error  from  the  County  Court  of  Dallas.  Tried  below  before  the 
Hon.  E.  S.  Lauderdale. 

Henry  &  Henry,  for  plaintiffs  in  error. 

Bell  &  Seay,  for  defendants  in  error. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  the 
Hallwood  Cash  Register  Company  against  J.  G.  Chapman  to  recover 
the  contract  price  for  one  cash  register.  The  petition  alleged  in  sub- 
stance that  the  plaintiff  is  a  corporation  duly  incorporated  under  the 
laws  of  the  State  of  Ohio  and  has  an  office  in  the  city  of  Dallas,  Dallas 
County,  Texas,  and  that  defendant  is  a  citizen  of  Travis  County,  Texas; 
that  the  defendant  ordered  and  directed  the  plaintiff  to  ship  to  him 
one  cash  register,  describing  same,  to  be  delivered  f .  o.  b.  cars  at  Austin, 
Texas,  for  which  defendant  agreed  to  pay  $220,  as  follows:  $25  cash 
on  delivery  of  said  cash  register  and  $15  each  month  until  the  balance 
was  paid;  and  to  execute  his  notes  for  such  deferred  payments,  said 
notes  to  provide  for  interest  and  attorney's  fees.  It  was  further  stipu- 
lated that  all  sums  of  money  to  be  paid  by  defendant  were  to  become 
due  and  payable  at  Dallas,  Dallas  County,  Texas.  It  was  alleged  that 
the  plaintiff  shipped  and  delivered  the  said  cash  register-  as  provided  by 
the  contract,  but  that  defendant,  though  requested,  had  failed  and  re- 
fused to  pay  the  $25  cash  and  execute  his  notes  for  the  deferred  pay- 
ments. Plaintiff  prayed  judgment  for  its  debt,  principal,  interest  and 
attorney's  fees. 

The  defendant,  having  been  duly  cited,  answered  by  general  excep- 
tion and  general  denial  filed  March  5,  1900.  On  the  16th  day  of  June, 
1902,  a  judgment  was  rendered  for  plaintiff  for  the  amount  claimed, 
the  judgment  reciting  that  defendant  failed  to  appear  and  defend, 
although  he  had  filed  his  answer.  No  motion  for  new  trial  or  statement 
of  facts  was  filed.  On  the  10th  day  of  November,  1902,  the  defendant 
sued  out  a  writ  of  error  to  this  court. 

It  is  contended  by  the  plaintiff  in  error  that  the  petition  shows  that 
the  defendant  in  error  was  and  is  a  foreign  corporation  incorporated 
under  the  laws  of  the  State  of  Ohio,  and  that  the  petition  failed  to 
allege  that  at  the  time  the  contract  sued  upon  was  made,  or  at  any 
time  thereafter,  plaintiff  corporation  had  filed  its  articles  of  incor- 
poration, as  required  by  the  statutes  of  the  State  of  Texas,  in  the 
office  of.  the  Secretary  of  State  for  the  purpose  of  securing  a  permit 
to  transact  business  in  this  State,  or  that  defendant  has  such  a  permit, 
and  for  this  reason  it  would  not  support  a  judgment.  The  corporation, 
being  a  mere  creation  of  the  local  law,  can  have  no  legal  existence  be- 
yond the  sovereignty  where  created.  It  must  dwell  in  the  place  of  its 
creation,  and  can  not  migrate  to  another  sovereignty.  Bank  of  Augusta 
v.  Earl,  13  Peters,  519.  The  recognition  of  its  existence  by  other 
States,  and  the  enforcement  of  its  contracts  made  therein,  depend  purely 
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upon  the  comity  of  those  States.  The  doctrine  of  comity  will  not  be 
extended  where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  are  prejudicial  to  the  interests  of  the  State  or  repugnant  to  its 
policy.  As  stated  in  the  caso  of  Paul  v.  Virginia,  8  Wallace,  181: 
"Having  no  absolute  right  of  recognition  in  other  States,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  those  States  may  think  proper  to 
impose.  They  may  exclude  the  foreign  corporation  entirely;  they  may 
restrict  its  business  to  particular  localities;  or  they  may  exact  such 
security  for  the  performance  of  its  contracts  with  their  citizens  as*,  in 
their  judgment,  will  best  promote  the  public  interests.  The  whole 
matter  rests  in  their  discretion."  The  views  expressed  by  the  Supreme 
Court  of  the  United  States  in  the  above  case  have  been  approved  by  this 
court  and  by  the  Supreme  Court  of  the  State.  Huffman  y.  Western 
Mortgage  and  Investment  Co.,  13  Texas  Civ.  App.,  169 ;  36  S.  W.  Rep., 
306 ;  Franco-Texan  Land  Co.  v.  Laigle,  59  Texas,  339.  This.  State  has, 
by  statute,  prescribed  the  terms  upon  which  foreign  corporations  created 
for  pecuniary  profit  may  transact  business  in  this  State.  The  statute 
(Rev.  Stats.,  art.  745)  provides  that:  "Any  corporation  for  pecuniary 
profit,  except  as  hereinafter  provided,  organized  or  created  under  the 
laws  of  any  other  State,  or  of  any  Territory  of  the  United  States,  or  of 
any  municipality  of  such  States  or  Territory,  or  of  any  foreign  govern- 
ment, sovereignty  or  municipality,  desiring  to  transact  business  in  this 
State,  or  solicit  business  in  this  State,  or  establish  a  general  or  special 
office  in  this  State,  shall  be  and  the  same  is  hereby  required  to  file  with 
the  Secretary  of  State  a  duly  certified  copy  of  its  articles  of  incorpora- 
tion, and  thereupon  the  Secretary  of  State  shall  issue  to  such  corpora- 
tion a  permit  to  transact  business  in  this  State."  By  article  746, 
Revised  Statutes,  it  is  provided,  in  effect,  that  no  such  corporation  can 
maintain  any  suit  or  action  in  any  of  the  courts  of  this  State  unless 
it  has  filed  its  articles  of  incorporation  in  the  office  of  the  Secretary  of 
State  for  the  purpose  of  securing  its  permit.  Our  Supreme  Court  have 
held  that  this  statute  must  be  complied  with  and  that  a  foreign  corpo- 
ration must  plead  and  prove  that  it  has  obtained  a  permit  to  entitle 
it  to  judgments  in  the  courts  of  this  State.  Taber  v.  Loan  Co.,  91 
Texas,  92.  It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  there  are  two  exceptions  to  the  right  of  a  State  to  prescribe  terms 
upon  which  a  foreign  corporation  shall  be  permitted  to  transact  business 
therein — one  being  that  the  corporation  is  engaged  in  interstate  com- 
merce, and  another  where  the  corporation  is  in  the  employ  of  the  gen- 
eral government.  Mining  Co.  v.  New  York,  143  U.  S.,  314.  A  further 
exception  is  made  by  our  statute  in  that  it  is  stipulated  that  its  pro- 
visions are  not  to  apply  to  railway  corporations.  The  statutory  rule  is, 
that  all  foreign  corporations  created  for  pecuniary  profit  must  file  their 
articles  of  incorporation  in  the  office  of  the  Secretary  of  State  and  pro- 
cure a  permit  to  do  business  in  this  State.    If  for  any  reason  a  foreign 
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corporation  suing  as  plaintiff  is  excepted  from  the  rule,  it  should  set 
out  the  facts  showing  that  it  comes  within  one  of  the  exceptions. 
Miller  v.  Goodman,  91  Texas,  41;  Allen  v.  Buggy  Co.,  91  Texas,  22. 
This  the  petition  in  this  case  does  not  do.  It  does  not  show  that  the 
transaction  between  the  parties  was  interstate  commerce.  The  peti- 
tion shows  that  the  plaintiff  corporation  has  an  office  in  Dallas,  Dallas 
County,  Texas,  and  that  the  consideration  for  the  sale  of  the  cash  reg- 
ister was  payable  at  its  office  in  Dallas,  Texas.  We  conclude  that  the 
petition  did  not  entitle  plaintiff  to  recover,  and  the  action  of  the  court 
in  rendering  judgment  thereon  in  favor  of  plaintiff  was  fundamental 
error.    Taber  v.  Loan  Co.,  supra. 

In  the  case  of  Lane  v.  Waterworks  Co.,  6  Texas  Ct.  Rep.,  889,  the 
petition  on  its  face  showed  that  the  transaction  was  interstate  com- 
merce. In  the  case  of  Brin  v.  Shirt  Co.,  43  S.  W.  Rep.,  295,  the  peti- 
tion was  treated  as  showing  that  the  transaction  out  of  which  the  suit 
grew  was  interstate  commerce.  While  there  may  be  expressions  in  the 
opinions  in  those  cases  which  seem  to  be  in  conflict  with  this  case,  yet, 
when  the  facts  are  considered,  the  holding  in  those  cases  is  in  line  with 
this.    The  exact  point  here  decided  was  not  raised  in  those  cases. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Elizabeth  Saffroi  v.  S.  W.  Cobun  et  al. 

Decided  April  13,  1903. 

Intoxicating  Liquors— License— Change  of  Place— Liability  of  Sureties  on  Bond. 
Where  a  liquor  dealer's  license,  issued  on  the  giving  of  the  statutory  bond, 
designated  a  certain  street  corner  as  the  place  where  the  business  would  be 
carried  on,  and  the  dealer,  by  false  statements  to  the  county  clerk,  induced 
him  to  change  the  place  named  in  the  license  to  another  corner,  at  which  latter 
place  he  engaged  in  the  business,  the  bond  was  not  binding  on  the  sureties,  as  to 
sales  at  the  latter  place,  since  the  statute  requires  that  the  particular  place  at 
which  liquor  is  to  be  sold  shall  be  designated  in  the  license,  and  further  pro- 
vides that  the  selling  of  liquor  at  any  other  place  designated  in  the  license 
shall  be  a  penal  offense.  Rev.  Stats.,  arts.  5060c-5060e;  Penal  Code,  arts.  411a, 
411b. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

P.  A.  Sidell  and  Curtis  Hancock,  for  plaintiff  in  error. 

J.  J.  Eckford  and  T.  L.  Camp,  for  defendants  in  error. 

BOOKHOUT,  Associate  Justice. — Plaintiff  in  error  instituted 
this  suit  in  the  District  Court  of  Dallas  County  against  defendants  in 
error,  S.  W.  Cobun,  as  principal,  and  S.  T.  Morgan  and  Dallas  Brewery, 
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.  oorpctic,  „  Mre««e  „p»  .  ■*_  »**  Mi  *.  b,  .H 
Cobun  as  principal  and  Morgan  and  Dallas  Brewery  as  sureties,  alleging 
that  said  Cobun  di(J  engage  in  the  sale  of  intoxicating  liquors  to  be 
drunk  on  the  premises  at  the  corner  of  Main  street  and  Trunk  Railroad 
in  the  city  of  Dallas,  State  of  Texas,  and  executed  a  liquor  dealer's  bond 
therefor,  and  there  was  issued  to  him  a  license  to  sell  intoxicating 
liquors  to  be  drunk  on  the  premises  at  said  place,  on  the  corner  of  Main 
street  and  the  Trunk  Railroad  in  the  city  of  Dallas,  Texas ;  that  after- 
wards, on  the  1st  day  of  June,  1900,  said  license  was  transferred  by 
said  Cobun  presenting  same  to  the  clerk  of  the  County  Court  of  Dallas 
County,  Texas,  the  intent  being  to  transfer  the  same  to  a  new  place, 
to  wit,  the  corner  of  Elm  and  Preston  streets  in  the  city  of  Dallas, 
Texas,  but  by  mistake  of  the  clerk  or  on  account  of  a  false,  misleading  or 
deceitful  representation  of  the  licensee,  the  transfer  was  made  to  the 
corner  of  Pearl  and  Elm  streets,  instead  of  to  the  corner  of  Elm  and 
Preston  streets;  and  that  thereafter  said  Cobun  did  pursue  his  said 
business  of  selling  intoxicating  liquors  to  be  drunk  on  the  premises  at 
the  place  on  the  corner  of  Elm  and  Preston  streets,  in  the  city  of  Dallas, 
State  of  Texas.  The  acts  claimed  by  plaintiff  to  be  infractions  of  the 
bond  were  sales  made  by  Cobun  to  her  husband,  Ernest  Saffroi,  who  was 
alleged  to  be  an  habitual  drunkard,  at  the  place  on  the  corner  of  Elm 
and  Preston  streets,  in  the  city  of  Dallas,  Texas,  while  there  engaged 
in  said  occupation. 

The  defendants  answered  by  general  demurrer  and  special  exceptions, 
and  a  general  denial  and  special  answers.  The  court  sustained  special 
exceptions  numbered  3  and  3%,  and  thereafter  sustained  defendants' 
general  demurrer.  Plaintiff  having  declined  to  amend,  the  cause  was 
dismissed,  and  judgment  entered  to  that  effect,  to  which  plaintiff  ex- 
cepted, and  prosecuted  a  writ  of  error  to  this  court. 

The  special  exceptions  sustained  by  the  court  are  to  the  effect  that 
the  obligees  in  the  bond  are  not  liable  to  plaintiff,  for  that  it  is  shown 
by  the  petition  that  the  bond  sued  upon  and  the  license  issued  thereon 
designated  Main  street  and  the  Trunk  Railroad  in  the  city  of  Dallas 
as  the  place  where  S.  W.  Cobun  &  Co.  were  to  conduct  their  business, 
and  that  said  place  designated  in  said  license  was  afterwards  changed 
to  the  corner  of  Pearl  and  Elm  streets  in  the  city  of  Dallas,  and  it 
further  affirmatively  appears  that  the  acts  complained  of  in  the  petition 
as  constituting  a  breach  of  said  bond  occurred  at  a  place  other  and  dif- 
ferent from  Main  street  and  the  Trunk  Railroad  or  Elm  and  Pearl 
streets  in  the  city  of  Dallas,  Texas. 

By  the  terms  of  article  5060e  of  the  Revised  Statutes  of  Texas,  it  is 
provided,  among  other  things,  that:  "The  particular  place  and  house 
in  which  the  liquors  are  to  be  sold  shall  be  designated  in  the  license, 
and  no  license  shall  authorize  any  person  to  sell  spirituous,  vinous  or 
malt  liquors,  or  medicated  bitters,  at  any  other  place  or  house  than  that 
designated  in  the  license ;  provided,  that  if  any  person  or  association  of 
persons  having  a  license  to  sell  such  liquors,  desires  to  change  his  or 
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their  place  of  business,  such  change  may  be  made  by  presenting  the 
license  to  the  clerk  of  the  county,  and  having  a  new  place  of  business 
inserted  therein,  but  in  no  case  to  admit  of  the  temporary  closing  of 
one  place  of  business  to  sell  at  another  place."  Article  411b  of  the 
Penal  Code  stipulates  that:  "Any  person  or  persons  who  shall  sell 
spirituous,  vinous  or  malt  liquors,  or  medicated  bitters,  in  quantities  not 
authorized  by  his  or  their  license,  or  who  shall  sell  in  any  other  place 
than  that  designated  in  the  license,  or  who  shall  sell  otherwise  than 
authorized  by  the  license,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  fined  in  any  sum  from  fifty  to  one 
hundred  dollars,  or  imprisoned  in  the  county  jail  from  ten  to  thirty  days, 
in  the  discretion  of  the  jury."  The  Court  of  Criminal  Appeals  have 
held  that  it  is  an  offense  against  this  law  to  sell  intoxicating  liquors 
under  a  license  for  selling  such  intoxicants  in  any  other  place  than  that 
set  out  in  the  license.  Travi3  v.  State,  37  Texas  Crim.  Rep.,  486/  36 
S.  W.  Rep.,  589.  Plaintiff  in  error  insists  that  as  the  county  clerk  was 
induced  by  "false,  misleading  or  deceitful  representations"  to  insert  in 
the  license  "the  corner  of  Elm  and  Pearl  streets"  instead  of  "Elm  and 
Preston  streets"  as  the  place  where  the  licensee  was  to  carry  on  the 
business  of  selling  intoxicating  liquors  the  bond  was  binding  on  the 
sureties.  This  contention  is  not  tenable.  If  S.  W.  Cobun  &  Co.,  the 
licensees,  fraudulently  induced  the  county  clerk  to  insert  the  "corner 
of  Elm  and  Pearl  streets"  instead  of  the  "corner  of  Elm  and  Preston 
streets"  as  the  place  where  they  intended  to  carry  on  the  business,  and 
the  clerk,  relying  on  their  statements  and  representations,  made  the 
change  in  the  'license  to  the  corner  of  Elm  and  Pearl  streets,  such  li- 
cense would  not  protect  S.  W.  Cobun  &  Co.  from  pursuing  said  business 
of  selling  intoxicating  liquors  in  quantities  of  less  than  one  gallon  to 
be  drunk  on  the  premises  at  another  and  different  place.  In  other 
words,  if  S.  W.  Cobun  &  Co.  by  "false,  misleading  arid  deceitful  repre- 
sentations" made  to  the  county  clerk  to  induce  said  clerk  to  change  the 
place  designated  in  the  license  for  conducting  their  business  from  Main 
street  and  the  Trunk  Railroad  to  the  corner  of  Elm  and  Pearl  streets 
in  the  city  of  Dallas,  said  license,  so  changed,  would  not  protect  them 
in  the  business  conducted  by  them  at  the  corner  of  Elm  and  Preston 
streets  in  the  city  of  Dallas — a  place  distinct  and  different  from  Elm 
and  Pearl  streets  in  said  city.  The  record  does  not  disclose  the  purpose 
of  the  licensees  in  making  said  fraudulent  representations,  and  causing 
their  license  to  be  transferred  to  Elm  and  Pearl  streets,  instead  of  to 
Elm  and  Preston  streets,  in  the  city  of  Dallas,  Texas.  For  all  that 
appears  in  the  record,  it  may  be  that  the  licensees  conducted  a  business 
at  both  the  corner  of  Elm  and  Pearl  streets  in  the  city  of  Dallas  and 
at  the  corner  of  Elm  and  Preston  streets  in  said  city.  However  this 
may  be,  the  statute  provides  that  the  license  shall  state  the  particular 
place  and  house  in  which  the  liquors  are  to  be  sold.  As  stated,  it  is 
made  an  offense  punishable  by  fine  or  imprisonment  to  conduct  a  busi- 
ness at  a  place  other  than  that  designated  in  the  license.  It  is  true 
32  Civil— 8. 
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that  the  Supreme  Court  h&ve  held  that  where  the  license  designated  the 
place  of  business  as  "in  the  city  of  Gordon,  county  of  Palo  Pinto,  Texas," 
the  license  was  not  void,  and  would  support  a  recovery  against  the 
obligees  in  the  bond.  Green  v.  Southard,  94  Texas,  470.  This  case 
is  clearly  distinguishable  from  that  case.  There  it  did  not  appear  that 
the  houses  were  numbered.  Nor  was  there  any  contention  in  that  case 
of  any  fraudulent  purpose  in  having  the  license  name  the  place  where 
the  business  was  to  be  conducted. 

We  conclude  that  there  was  no  error  in  sustaining  the  exceptions  to 
the  petition  and  dismissing  the  cause.  Eev.  Stats.,  1895,  arts.  5060c, 
5060d,  5060e,  5060g;  Penal  Code,  arts,  411a,  411b;  Carter  v.  Nichol, 
90  N.  W.  Rep.,  352 ;  United  States  v.  Boecker,  88  U.  S.,  652 ;  Schloss 
v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  85  Texas,  603 ;  Johnson  v.  Eiskine, 
9  Texas,  9. 

The  judgment  is  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  Scottish  Union 

National  Insurance  Company. 

Decided  April  15,  1903. 

1. — Setting  Fires— Railroads — Contributory  Negligence — Charge. 

Where  in  an  action  against  a  railway  company  for  the  value  of  cotton  de- 
stroyed by  fire  set  from  defendant's  engine  the  evidence  raised  the  issue  of 
contributory  negligence  on  the  part  of  plaintiff  and  that  issue  was  properly 
submitted  by  the  charge,  and  the  court  further  charged  that  if  the  cotton  was 
burned  through  sparks  from  the  engine,  plaintiff  had  made  a  prima  facie  case 
and  could  recover  unless  the  engine  was  properly  equipped  and  managed,  or 
unless  the  jury  found  in  favor  of  defendant  on  the  issue  of  contributory  neg- 
ligence, such  latter  charge  was  not  rendered  erroneous  because  of  the  fact  that 
the  evidence  raised  the  issue  of  contributory  negligence. 

3. — Same — Assumed  Risk — Charge. 

Where  the  court  had  expressly  charged  the  jury  to  find  for  the  defendant 
if  the  engine  was  properly  equipped  and  operated,  there  was  no  error  in  the 
refusal  of  a  charge  that,  when  the  cotton  was  placed  on  the  platform  near  the 
tracks  the  owner  assumed  all  risks  of  fire  which  might  arise  from  a  properly 
equipped  engine  properly  operated,  since  this  would  not  have  improved  the  in- 
struction already  given. 

3. — Same — Circumstantial  Evidence — Cause  of  Fire. 

The  defendant  having  introduced  evidence  to  the  effect  that  its  engine  was 
properly  equipped  and  operated,  it  was  proper  to  admit  testimony  for  plaintiff 
showing  that  about  the  time  and  place  of  the  fire  witnesses  saw  the  engine 
pass  the  platform  where  the  cotton  was  ignited,  throwing  out  sparks  and  that 
it  set  the  grass  on  fire  at  various  places  for  several  miles  along  its  route. 

Appeal  from  the  District  Court  of  Red  River.    Tried  below  before 
Hon.  J.  6.  McGrady. 

Head  &  Dillard  and  T.  J.  Freeman,  for  appellant 
E.  8.  Chambers  and  A.  L.  Beaty,  for  appellee. 
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JAMES,  Chief  Justice. — On  January  3,  1896,  there  was  a  cotton 
platform  in  Clatksville,  partly  on  appellant's  right  of  way,  and  partly 
on  adjoining  land.  W.  A.  Mauldin  and  Robert  Holt  had  each  eight 
bales  of  cotton  on  the  platform,  all  of  which  was  burned  on  that  day. 
Plaintiff  alleged  that  the  fire  was  communicated  from  one  of  defend- 
ant's engines.  The  insurance  company  insured  the  cotton,  paid  the 
loss,  and  claimed  the  rights  of  Mauldin  and  Holt  through  subrogation 
stipulations  in  the  policy  and  by  assignment,  and  brought  this  action. 

By  the  first  assignment  of  error  it  is  alleged,  in  substance,  that  as 
the  evidence  made  the  issue  of  contributory  negligence  on  the  part  of 
the  owners  in  not,  under  existing  circumstances,  taking  care  to  protect 
the  cotton  from  passing  engines,  it  was  error  for  the  court  to  charge 
the  jury  that  the  setting  fire  to  the  cotton  by  the  engine  would  be 
prima  facie  evidence  of  negligence. 

The  charge  which  furnishes  the  material  for  this  assignment  is  as 
follows:  "Now  if  you  believe  from  the  evidence  that  said  cotton  was 
burned  through  fire  communicated  by  sparks  or  fire  escaping  from  the 
defendant's  kcomotive  engine,  then  the  plaintiff  has  made  a  prima 
facie  case,  and  would  be  entitled  to  recover,  unless  you  should  find  in 
favor  of  defendant  upon  the  ground  that  it  had  exerqised  ordinary  care 
to  have  its  engine  equipped  with  the  best  approved  appliances  in  use 
for  the  prevention  of  escape  of  fire  and  6parks  therefrom,  and  that  it 
had  exercised  ordinary  care  to  have  6ame  in  good  repair  and  was  op- 
erated with  ordinary  care,  under  other  instructions  given  you,  or  unless 
you  find  in  favor  of  defendant  upon  the  ground  of  contributory  negli- 
gence, under  other  instructions  given  you."  This  is  said  to  be  errone- 
ous, because  the  "evidence  in  this  case  raised  the  issue  of  contributory 
negligence  upon  the  part  of  plaintiff,  and  when  the  evidence  does  so 
raise  the  issue  of  contributory  negligence  it  is  error  to  charge  that  the 
setting  out  of  the  fire  makes  a  prima  facie  case  of  negligence  in  behalf 
of  plaintiff." 

What  this  charge  stated  was  that  if  the  cotton  was  burned  from 
sparks  escaping  from  the  engine,  this  prima  facie  entitled  plaintiff  to 
recover,  unless  among  other  things  the  jury  found  that  the  owners  had 
been  guilty  of  contributory  negligence.  If  they  had  not  been  guilty  of 
contributory  negligence  (an  issue  fully  submitted,  and  which  the  jury 
were  required  to  pass  on,  and  their  finding  on  this  plea  must  have  been 
against  defendant),  then  in  such  event  the  jury  would  not  have  been 
properly  instructed  if  the  court  had  not  told  them  that  the  ignition  of 
the  cotton  by  sparks  made  a  prima  facie  case  of  negligence  against  de- 
fendant. The  fault  with  this  assignment  is  in  assuming  that  it  is  error 
to  charge  on  this  presumption  in  a  case  where  the  issue  of  contributory 
negligence  is  raised  by  evidence.  If  the  verdict  should  be  in  favor  of 
the  plea,  it  would  be  the  end  of  the  case.  So  the  jury  were  instructed 
in  a  separate  paragraph.  If  otherwise,  the  case  should  be  considered 
just  as  if  that  issue  were  eliminated ;  and  the  jury  would  have  to  deter- 
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mine  the  case  from  the  presumption  of  negligence,  and  the  rebutting 
evidence.    The  assignment  is  not  well  taken. 

The  second  assignment  complains  of  the  refusal  of  this  charge: 
"When  the  cotton  was  placed  on  the  platform  the  owners  assumed  all 
risks  of  fire  whiGh  might  arise  from  an  engine  equipped  with  the  best 
appliances  for  preventing  the  escape  of  fire  and  sparks,  if  the  same  was 
then  and  there  in  good  condition  and  if  said  engine  was  there  and  then 
operated  with  ordinary  care  and  prudence,  and  if  you  believe  from  the 
evidence  the  cotton  was  destroyed  because  of  a  risk  so  assumed,  return 
a  verdict  for  defendant." 

The  reason  for  this  assignment  is  that  in  placing  the  cotton  where 
they  did  the  owners  assumed  "the  risk  of  fire  which  should  emanate 
from  one  of  defendant's  engines  properly  equipped  and  properly  op- 
erated." 

The  jury  were  expressly  told  to  find  for  defendant  if  the  engine  was 
properly  equipped  and  properly  operated.  Such  instruction  would  not 
have  been  improved  any  by  telling  the  jury  that  if  the  engine  was  prop- 
erly equipped  and  operated,  the  owners  assumed  all  risk  of  fire  by  plac- 
ing the  cotton  where  they  did,  and  therefore  to  find  for  defendant. 

Under  the  third,  fourth,  fifth  and  sixth  assignments  question  is  made 
as  to  the  admissibility  of  certain  testimony  of  four  witnesses.  The 
proposition  is  the  same  under  all  of  them,  and  we  copy  it:  "The  wit> 
ness  not  knowing  how  the  fire  originated,  it  was  error  to  permit  him  to 
testify  as  to  its  existence  and  from  such  existence  to  presume  that  it 
originated  from  the  engine,  and  from  this  presumption  to  draw  the 
further  presumption  that  the  engine  set  fire  to  the  cotton  and  that  this 
was  negligently  done." 

The  testimony  of  these  four  witnesses,  which  is  complained  of,  is  of. 
similar  kind,  and  it  is  sufficient  to  indicate  its  nature  that  we  copy  that 
of  three  of  them: 

L.  A.  Raines  testified :  "That  he  was  at  his  home  about  three  miles 
west  of  Clarksville  when  he  saw  smoke  from  a  fire  at  Clarksville  during 
the  afternoon  of  January  3,  1896 ;  that  about  half  or  three-quarters  of 
an  ho'nr  before  he  first  noticed  fire  at  Clarksville  he  saw  a  freight  train 
on  the  Texas  &  Pacific  Railway  going  east.  That  he  could  not  see  any 
fire,  but  that  cinders  were  escaping  from  the  locomotive  very  freely." 
Then  plaintiff  further  offered  to  prove  by  this  witness  as  follows:  "I 
know  of  another  fire  that  started  on  defendant's  right  of  way  on  same 
day  of  the  cotton  platform  fire,  about  three  and  one-half  miles  west  of 
Clarksville  and  about  the  middle  of  the  afternoon.  This  fire  originated 
from  the  freight  train  before  mentioned  which  passed  going  east.  I 
was  about  75  or  100  yards  from  the  fire  when  it  started,  and  the  engine 
was  about  200  or  300  yards  past  the  fire  when  I  saw  it.  The  fire 
burned  off  about  a  half  an  acre  of  grass,  all  there  was  there.  The  grass 
was  also  set  on  fire  about  the  same  time  about  150  yards  west  of  my 
house  and  about  40  feet  from  the  track  and  burned  off  a  small  plat  of 
Bermuda  grass.    About  300  yards  east  of  my  house  the  grass  was  also 
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set  on  fire  about  the  same  time.  This  was  about  sixty  feet  from  the 
track." 

H.  A.  Green  testified:  "That  about  a  half  hour  before  he  noticed 
the  smoke  of  the  fire  from  the  compress  platform  at  Clarksville  a  freight 
train  passed  him  going  east;  that  it  threw  out  cinders  and  set  the  grass 
on  fire."  Plaintiff  then  further  offered  to  prove  by  him  the  following : 
"That  I  went  down  the  railroad  towards  home  and  the  grass  was  afire  in 
two  other  places  that  I  saw.  These  fires  were  about  the  same  distance 
from  the  track  as  the  other  fires  I  saw.  These  fires  were  not  extensive. 
They  burned  off  small  patches  of  grass  from  one-eighth  to  a  half  acre. 
I  did  not  see  any  of  these  fires  start  except  the  one  first  above  men- 
tioned." 

Lee  Cooper  testified.  "That  he  was  going  toward  Clarksville  on  the 
day  of  the  fire;  that  he  saw  the  freight  train  passing  him  going  east 
between  3  and  4  o'clock  and  about  the  time  the  fire  was  burning  on  the 
compress'  platform."  Plaintiff  then  offered  the  following  evidence  from 
the  witness :  "I  drove  in  a  trot,  and  in  about  a  quarter  of  a  mile  from 
where  I  first  saw  the  train  I  saw  grass  burning  on  the  south  side  and 
near  the  railroad  track.  I  saw  this  immediately  after  I  saw  the  train. 
I  had  only  ridden  about  one-fourth  of  a  mile  since  I  saw  the  train  and 
was  riding  in  a  trot.  I  do  not  know  how  this  fire  originated.  I  did 
not  see  it  start.    This  and  the  platform  were  burning  at  the  same  time." 

This  proof  was  circumstantial  evidence  tending  to  prove  certain  main 
facts  in  issue,  viz.,  that  the  engine  in  question  was  not  properly  equipped 
or  not  properly  operated.  It  was  the  same  engine  that  passed  the  depot 
platform  when  the  cotton  appears  to  have  been  ignited,  and  what  was 
testified  to  occurred  on  the  same  occasion,  and  in  close  proximity  to  the 
fire  in  question.  Unquestionably  it  was  competent,  in  view  of  evidence 
that  this  engine  had  the  best  spark  appliances,  and  was  skillfully  and 
properly  operated,  to  show  the  contrary  by  direct  or  circumstantial  evi- 
dence. It  is  difficult  to  conceive  of  more  appropriate  testimony,  or  tes- 
timony more  accessible  to  plaintiff  to  negative  such  evidence,  than  that 
the  same  engine,  on  the  same  occasion,  under  the  same  management  and 
in  the  same  neighborhood,  freely  threw  sparks,  or  left  fires  promiscu- 
ously as  it  passed.  The  matter  is  not  one  of  establishing  an  inference 
or  presumption  that  these  other  fires  occurred  through  negligence  of 
defendant  and  from  such  inference  to  infer  that  the  fire  in  question 
was  so  caused.  The  evidence  under  consideration  bore  directly  on  facts 
in  issue — the  character  of  the  appliances  on  this  engine,  and  the  man- 
agement of  the  engine,  and  was  admissible  for  this  reason,  if  for  no 
other. 

The  question  presented  under  the  seventh  assignment  need  not  be 
discussed.  This  court  fully  considered  and  passed  on  it  in  McAdams 
v.  Eailway  Co.,  19  Texas  Civ.  App.,  82,  45  S.  W.  Rep.,  936.    Affirmed. 

Affirmed. 
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J.  P.  England  v.  International  &  Great  Northern 

Railroad  Company. 

Decided  April  18,  1903. 

Passenger— Excursion  Ticket— Boarding  Wrong  Train. 

Evidence  considered  and  held  to  justify  an  instruction  to  find  for  defendant, 
the  proof  showing  that  plaintiff,  holding  a  reduced  rate  excursion  ticket,  not 
good  on  a  certain  train,  knew  that  it  did  not  entitle  him  to  ride  on  such  train, 
though  told  by  an  agent  he  might  get  on  if  it  stopped;  he  boarded  such  train 
taking  the  chance  that  it  would  be  accepted,  and  had  no  ground  for  recovery 
for  being  ejected  without  undue  force. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
B.  L.  Penn. 

England  sued  the  railroad  company  and  appealed  from  a  judgment 
for  defendant.  * 

John  Dowell,  for  appellant. 

8.  R.  Fisher  and  J.  H.  Tallichet  (N.  A.  Stedman,  of  counsel),  for 
appellee. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against 
appellee  to  recover  damages  for  the  alleged  wrongful  ejection  of  appel- 
lant from  one  of  appellee's  passenger  trains.  After  hearing  the  testi- 
mony, the  court  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
has  appealed.     The  plaintiff  introduced  the  following  testimony: 

J.  P.  England,  the  plaintiff,  testified  as  follows :  "My  name  is  J.  F. 
England,  and  I  am  plaintiff  in  this  case.  The  International  &  Great 
Northern  Railroad  runs  between  Austin  and  San  Antonio,  passing 
through  Kyle.  I  was  in  Kyle  on  August  3,  1902,  and  I  got  on  the 
north-bound  train  there  that  night.  I  was  coming  to  Austin,  and  my 
father  and  I  went  to  the  depot;  Mr.  Sledge  the  agent  was  there,  and  I 
told  him  I  was  going  home  that  night  if  he  could  stop  the  train,  and  he 
said,  'John,  I  can't  stop  the ,  train,  but  I  think  there's  some  boys  going 
to  get  off  it,  and  you  can  get  on  it  if  it  stops.'  I  said,  'Well,  that's  all 
right.'  After  that  I  was  lying  down  on  the  gallery  with  my  coat  under 
my  head  and  my  father  and  I  were  talking,  and  Linden  Sledge,  who 
was  the  porter  and  night  agent  came  out  and  said,  'John,  I  am  sorry  I 
can't  stop  the  train  for  you,  but  if  it  stops  you  can  get  on  it.  I  think 
it  will  stop,  and  if  it  does  stop  it's  all  right.'  About  that  time  we  saw 
the  southbound  train  coming  over  the  hill  from  Austin,  and  Sledge 
said,  'Well,  there  is  No.  1;  it  will  stop  and  you  can  get  on  the  other 
train.'  No.  1  pulled  in  on  the  main  track,  and  the  'High  Flyer,'  the 
train  I  got  on,  pulled  in  on  the  siding,  and  Linden  Sledge  said,  Tou 
need  not  go  down  there;  you  can  get  on  right  here;  it's  going  to  stop 
right  in  front  of  the  depot,'  and  he  said  'You  are  sure  lucky,  John, 
ain't  you  ?'    And  I  said,  'Yes,  I  am  lucky,  and  I  am  glad  for  it  to  stop.' 
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Well,  I  got  on  the  train  and  went  about  three-quarters  of  a  mile  and  the 
conductor,  Jim  Seamonds,  came  through;  he  took  my  ticket,  looked  at 
it  and  said,  'Why,  hell!  I  can't  carry  you  through  on  this  ticket/  I 
said,  'Well,  the  agent  told  me  to  get  on/  He  said,  'Damn  the'  agent ; 
he  ain't  running  ;this  train — I'm  running  this  train/  I  said,  'That 
don't  make  any  difference,  I  got  on  the  train  in  good  faith;  I  wouldn't 
have  got  on  unless  he  told  me  to/  He  said,  'Well,  damn  the  agent !  he 
ain't  running  the  train,  I'm  running  it,  and  you  get  off  f  and  he  sorter 
taken  me  by  the  arm  and  I  wouldn't  let  him  push  me  off,  and  I  got  off, 
and  he  waived  his  lantern  and  the  train  went  on,  and  I  footed  it  back 
to  Kyle.  I  don't  know  exactly  how  far  I  rode  on  the  train,  but  I  think 
between  one-half  and  three  quarters  of  a  mile,  and  I  had  to  walk  that 
distance  back.  This  occurred  about  10  o'clock  or  a  little  after  10 
at  night.  The  conductor  did  not  put  me  off  at  any  station ;  he  put  me 
off  between  stations.  The  next  station  north  of  Kyle  is  Buda,  and  the 
next  one  is  Manchaca,  and  then  Austin. 

"I  could  not  say  that  the  ticket  handed  me  is  the  one  I  had  that  night, 
as  the  tickets  all  look  so  much  alike,  and  I  never  read  a  ticket  from 
start  to  finish,  but  the  ticket  I  had  was  something  like  this  one ;  it  was 
an  excursion  ticket  to  New  Braunfels  and  back  to  Austin.  Kyle  is  a 
station  between  Austin  and  New  Braunfels. 

"As  to  exactly  what  occurred  on  the  train,  I  was  sitting  in  the  car 
and  the  conductor  came  in  and  I  handed  him  my  ticket;  he  said :  'Why, 
hell !  I  can't  carry  you  on  that  ticket — you're  on  the  wrong  train/  and 
he  reached  up  for  the  bell  cord  and  he  said,  'Get  off !  get  off !  what  do 
you  mean  getting  on  here  ?'  I  said,  The  agent  told  me  to  get  on ;  I  got 
on  here  to  go  to  Austin ;  I  don't  want  to  get  off  here ;  this  isn't  Austin/ 
He  said :  'Well,  never  mind,  I  haven't  got  time  to  fool  with  you ;  the 
agent  ain't  running  this  train/  I  didn't  want  to  raise  any  cain  or 
rough  house  with  him  and  just  stepped  off,  and  the  whole  car  was  sitting 
there  watching  me,  too.  I  told  the  conductor  that  the  agent  told  me 
to  get  on  the  train  and  the  ticket  was  good,  and  he  said  'Damn  the 
agent !  he  ain't  running  this  train ;  I'm  running  it,  and  you  get  off/ 
and  I  got  off.  When  I  got  off  the  train  I  pulled  my  coat  off  and  put 
it  on  my  shoulder  and  hit  the  middle  of  the  track  back  to  Kyle.  I  don't 
know  exactly  what  time  I  got  back  there,  but  it  took  me  at  least  ten  or 
fifteen  or  twenty  minutes,  perhaps  longer,  to  walk  back.  I  went  to  the 
Kyle  hotel  and  sat  down  to  wait  for  the  next  train.  I  was  coming  to 
Austin,  which  is  my  home.  I  had  to  wait  about  an  hour  and  ten  or 
fifteen  minutes  for  the  next  train,  and  came  on  to  Austin  on  it. 

"The  conductor's  conduct  towards  me  made  me  feel  very  bad ;  I  didn't 
feel  good  at  all;  no  one  would  feel  good  getting  put  off  a  train  out  on 
the  bald  prairie  in  the  dark  and  the  people  in  the  car  sitting  there  look- 
ing at  him.  The  train  I  got  on  first  was  right  in  front  of  the  depot 
when  I  got  on  it,  and  the  porter  and  conductor  were  both  off  the  train 
at  the  time.     This  was  on  Sunday,  August  3. 

"I  earned  from  $85  to  $100  a  month;  I  am  a  barber,  and  the  time  of 
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my  employment  is  from  Monday  morning  at  7  o'clock  until  11  o'clock 
on  Saturday  night. 

"Before  getting  on  the  train,  I  showed  Mr.  Sledge  my  ticket,  and  he 
said,  'That  is  all  right,  John,  if  it  stops/  I  applied  to  him  for  proper 
and  correct  information,  and  I  would  not  have  gotten  on  that  train  if 
I  had  thought  I  was  going  to  be  put  off  out  in  the  prairie.  That  is  a 
settled  fact.  My  father,  Miss  Bosa  Kyle  and  the  agent  were  present 
when  the  agent  told  me  to  get  on  that  train.  Mr.  Sledge  was  the  night 
agent  and  operator;  he  meets  all  trains  that  come  through  there  after 
£  o'clock  in  the  evening.  I  thought  whatever  Linden  Sledge. said  was 
all  right;  he  had  been  working  there  a  good  while.  There  was  no  other 
agent  there  at  that  time.  I  have  known  Sledge  always ;  we  were  raised 
together,  and  I  thought  whatever  he  said  to  do  was  all  right;  that  is 
the  reason  I  showed  him  the  ticket  and  asked  him  about  it.  He  just 
looked  at  it  and  said,  'Well,  if  the  train  stops,  it's  all  right,  John,  you 
get  on  it;  but  if  it  don't  stop  of  course  you  ean't.' 

Cross-examination:  "When  I  first  went  to  Linden  Sledge  I  asked 
him  to  flag  the  train  for  me.  I  said,  'Linden,  is  the  train  going  to 
stop  ?'  He  said,  'No,  I  don't  think  it  will,  John.'  I  then  said :  'Can't 
you  flag  it?'  He  said  'No,  I  can't  flag  it  any  more  for  that  ticket, 
John.'  He  had  flagged  it  the  Sunday  night  before  for  me.  Mr.  Sledge 
did  not  read  a  telegram  to  me ;  he  came  outside  and  had  a  telegram,  but 
it  was  too  dark  to  read  it,  and  I  said,  'I  will  take  your  word.'  He  said 
the  telegram  was  that  he  could  not  flag  the  train  any  more  for  those 
excursion  tickets.  Mr.  Sledge  did  not  tell  me  distinctly  that  excursion 
tickets  were  not  good  on  that  train,  because  he  said,  'I  expect  some  of 
the  boys  will  be  in  on  this  train  from  New  Braunfels;  they  went  over 
there  this  evening  and  I  expect  it  will  stop.'  I  don't  know  that  the 
ticket  I  had  said  'Not  good  on  train  No.  8,'  and  it  is  not  a  fact  that  the 
conductor  pointed  it  out  to  me  before  he  put  me  off  the  train;  he  just 
held  it  up  this  way  and  looked  at  it,  and  remarked  to  me,  'Hell !  this 
ticket  isn't  good  on  this  train.  What  are  you  doing  oir  this  train?' 
This  ticket  contains  these  -words :  'Not  good  on  train  No.  8.  Inter- 
national &  Great  Northern  Bailroad.  Excursion  ticket,  returning 
coupon.  No  stop-over  will  be  allowed  on  this  ticket.  One  first  class 
passage  New  Braunfels,  Texas,  to  Austin,  Texas.  Good  only  until  and 
including  train  leaving  August  3,  1902;'  but  I  came  up  on  the  same 
train  the  Sunday  night  before  that.  When  I  was  put  off  the  train  I 
did  not  measure  the  distance  nor  count  the  number  of  telegraph  poles 
between  the  places,  as  I  was  too  mad.  I  was  raised  there,  and  ought  to 
know  how  far  it  is  from  where  I  was  put  off  back  to  the  station ;  I  have 
gone  over  that  ground  maybe  200  times.  Where  I  was  put  off  the  train 
was  between  one-half  and  three-fourths  of  a  mile  this  side  of  the  depot. 
I  can  not  state  that  the  place  where  I  was  put  off  was  not  about  six 
feet  from  the  north  end  of  a  little  bridge,  about  400  steps  this  side  of 
the  depot  at  Kyle. 

"When  the  train  stopped,  Linden  Sledge  said,  'John,  you  are  Jucky; 
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you're  going  to  get  home  on  the  first  train/  and  hollered  'Good-bye/ 
As  previously  stated,  he  said  that  if  the  train  stopped  I  could  get  on  it 
and  go  home  on  it,  but  he  said  he  could  not  flag  it.  He  said :  'I  expect 
some  of  the  boys  will  be  in  from  New  Braunfels,  and  I  expect  they  will 
stop/  and  I  showed  him  my  ticket.  My  father  and  I  were  on  the  gal- 
lery and  Miss  Eosa  Kyle  was  on  the  inside  of  the  office.  I  was  lying 
down  with  my  coat  under  my  head,  and  when  Sledge  had  the  telegram, 
I  said,  *You  need  not  show  me  that  telegram,  I'll  take  your  word  for  it/ 
Regarding  the  telegram  he  said,  'I  got  a  telegram  not  to  flag  this  train 
for  any  excursion  tickets,  but  there  is  some  boys  coming  in  from  New 
Braunfels  and  the  train  will  stop,  1  expect,  and  if  it  does  you  can  go 
on  to  Austin  on  this  train/  and  we  changed  the  subject  and  were  talk- 
ing about  different  things,  and  he  looked  up  and  said,  ^Yonder  comes 
No.  1, 1  expect  these  trains  will  meet  here/  and  it  pulled  in  on  the  main 
track  above  the  depot  and  the  other  train  came  in  on  the  side  track 
right  in  front  of  the  depot  and  stopped.  Sledge  said:  'Well,  John, 
you  are  lucky  sure/  I  said  *Yes/  and  he  waived  his  hand  and  said 
good-bye.  Sledge  had  my  ticket  in  his  hand  and  told  me  to  get  on ;  it 
was  all  right.  If  he  hadn't  told  me  to  get  on  the  train,  I  certainly 
would  not  have  got  on  it. 

"I  bought  my  ticket  at  Austin,  right  down  here  at  the  depot.  I  gave 
six  bits  for  it.  It  was  a  ticket  to  New  Braunfels  and  return,  but  I  did 
not  go  to  New  Braunfels ;  I  got  off  at  Kyle.  I  do  not  know  the  regular 
fare  from  Austin  to  New  Braunfels.  Kyle  is  on  this  side  of  New  Braun- 
fels, and  the  regular  fare  from  Austin  to  Kyle  is  65  cents,  I  believe,  and 
the  round  trip  would  be  double  that,  or  $1.30.  I  got  my  ticket  to  New 
Braunfels  and  return  at  a  less  rate  than  the  straight  fare  from  here  to 
Kyle  and  return  would  have  been.  When  the  conductor  approached  me, 
I  was  seated  in  the  car  and  the  train  was  in  motion,  having  left  the 
depot." 

J.  R.  England  for  the  plaintiff,  testified  as  follows:  "My  name  is 
James  R.  England.  I  am  the  father  of  the  plaintiff.  I  reside  in  Kyle, 
Texas,  and  am  night  watchman,  employed  by  the  people  of  Kyle.  I 
was  at  the  depot  in  Kyle  on  the  night  of  August  3  last.  My  son  and 
Linden  Sledge  were  also  there.  Mr.  Sledge  is  porter  there  at  the  depot 
and  sells  tickets;  he  was  representing  the  railway  company  there  that 
night.  Miss  Rosa  Kyle  was  also  there  that  night.  I  heard  a  conver- 
sation between  my  son,  J.  P.  England,  and  Mr.  Sledge  regarding  my 
son's  getting  on  the  train.  Mr.  Sledge  said,  'This  first  train  that  is  due 
here,  No.  8,  I  can't  flag  that  train,  because  it  won't  stop  here;  I  have 
orders  not  to  flag  that  train,  special  orders  this  morning/  and  he  went 
and  showed  John  his  authority ;  he  had  orders  not  to  flag  that  train  for 
the  ticket  he  had,  and  Sledge  told  him  he  would  have  to  wait  for  No.  6, 
which  was  the  last  train  due  coming  north,  and  John  told  him  'All 
right/  but  while  we  were  waiting,  No.  1  from  the  north  ran  in  about 
the  time  that  No.  8  from  the  south  ran  in.  No.  8  went  in  on  the  switch, 
and  Mr.  Sledge  said  to  my  son,  TTou  are  lucky;  No.  8  is  going  to  stop/ 
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and  told  him  to  go  down  to  the  switch,  hut  the  train  stopped  a  little  far- 
ther up,  and  he  told  him  to  go  up  farther.  John  went  on  up  and 
boarded  the  train,  and  the  next  thing  I  knew  I  went  to  the  hotel  in 
making  my  rounds  and  my  son  was  there,  and  he  said  they  put  him  off 
the  train.  During  the  conversation  before  the  arrival  of  the  train, 
Sledge  told  my  son  he  could  get  on  the  train  if  it  stopped,  but  he  said 
he  had  a  telegram  not  to  stop  the  train,  and  showed  him  the  telegram. 
I  could  not  sary  whether  my  son  showed  his  ticket  to  Mr.  Sledge  or  not. 
I  was  not  present  all  the  time  they  talked.  It  was  talked  about  my 
son's  having  an  excursion  ticket,  but  I  didn't  see  it.  When  the  train 
came  up  and  stopped,  Mr.  Sledge  said,  TTou  are  lucky,  John/  and  told 
him  to  go  down  to  the  switch  and  get  on  it,  but  it  went  farther  up  and 
Sledge  told  him  to  go  on  and  get  on  it  up  there;  the  train  came  up 
very  near  to  the  depot  and  stopped,  and  Sledge  told  him  to  get  on. 
There  was  no  other  person  than  Mr.  Sledge  representing  the  railroad 
company  that  night  in  selling  tickets  and  directing  passengers.  The 
time  I  saw  my  son  at  the  hotel  was  somewheres  inside  of  an  hour  after 
he  got  on  that  train  at  the  depot.  I  don't  know  how  he  came  back.  He 
was  sitting  there  at  the  hotel  when  I  found  him." 

Cross-examination:  "Mr.  Johnson  is  the  regular  station  agent  at 
Kyle.  Mr.  Sledge  is  operator  and  assistant  agent.  I  said  that  Mr. 
Sledge  told  my  son  that  he  had  a  telegram  not  to  flag  No.  8,  and  those 
excursion  tickets  were  not  good  on  No.  8,  and  I  understood  that  my  son 
had  an  excursion  ticket,  but  did  not  see  it.  Mr.  Sledge  said  it  was  not 
good  on  No.  8,  and  No.  8  was  the  first  train  in;  it  is  what  is  called  the 
'Santa  Fe  Flyer/  The  second  train,  the  one  my  son  finally  went  off 
on,  is  called  No.  6,  local;  it  came  through  about  an  hour  after  No.  8. 
When  No.  8  came  in  Mr.  Sledge  remarked,  TTou  are  lucky,  John/  but 
before  that  he  had  showed  John  a  telegram  that  he  had  no  authority  to 
stop  the  train,  and  that  that  ticket  was  not  good  on  that  train.  He  just 
said  he  was  lucky  and  told  him  to  go  down  to  the  switch,  and  then  it 
stopped  and  he  told  him  to  go  up  there.  The  train  was  not  moving 
when  John  got  on  it. 

Redirect  examination:  "My  son  had  no  other  business  there  with 
that  agent  than  to  get  on  the  train  and  come  to  Austin.  When  Sledge 
told  John  to  go  up  there  and  get  on  the  train,  John  went  and  got  on  it. 
In  the  conversation  before  the  train  arrived,  Mr.  Sledge  said  it  might 
be  that  the  train  might  6top  to  let  some  of  the  boys  from  New  Braun- 
fels  get  off  the  train.  Mr.  Sledge  knew  that  John  had  an  excursion 
ticket." 

Among  other  matters,  the  defendant  put  in  evidence  a  fac  simile  of 
the  ticket  on  which  the  plaintiff  attempted  to  ride,  which  contained  a 
stipulation  stating  that  it  was  not  good  on  train  No.  8. 

In  our  opinion  the  court  ruled  correctly  in  instructing  a  verdict  for  the 
defendant.  A  carrier  has  the  right  to  limit  the  use  of  an  excursion 
ticket  sold  at  a  reduced  rate,  to  any  particular  train  or  trains.  Abram 
v.  Railway  Co.,  83  Texas,  61,  and  the  cases  there  cited. 
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In  the  case  at  bar,  the  testimony  submitted  by  the  plaintiff  showB 
that  while  he  had  not  read  the  ticket,  he  was  apprised  of  the  fact  that 
it  did  not  entitle  him  to  travel  on  train  No.  8 ;  and  also  of  the  fact  that 
the  train  in  question  and  upon  which  he  attempted  to  travel  was  train 
No.  8.  Such  being  the  case,  we  think  he  took  the  chances  of  not  being 
permitted  to  travel  on  that  train;  and  as  his  ejection  was  not  accom- 
panied by  unnecessary  force,  he  had  no  cause  of  action,  and  was  not 
entitled  to  recover.  Railway  Co.  v.  Powell,  35  S.  W.  Rep.,  841,  13 
Texas  Civ.  App.,  212 ;  Railway  Co.  v.  Demilley,  41  S.  W.  Rep.,  147. 

No  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 


Midland  National  Bank  v.  M.  W.  Strickland. 

Decided  April  18,  1903. 

Sale— Delivery— Possession  of  Vendor— Loss  of  Goods  by  Fire. 

Plaintiff  sold  to  defendant  a  lot  of  stoves  then  stored  in  a  warehouse,  agree- 
ing that  they  might  remain  there  without  charge  until  called  for,  and  defend- 
ant executed  his  note  for  their  price,  but  before  the  stoves  were  called  for  they 
were  destroyed  by  fire,  without  fault  on  the  seller's  part.  Held,  that  in  law 
the  delivery  was  complete,  and  title  having  passed  to  the  purchaser,  he  could 
not  resist  payment  of  the  price  because  of  such  loss. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
E.  S.  Lauderdale. 

Gilbert  H.  Irish,  for  appellant. 

TEMPLETON,  Associate  Justice. — Suit  by  the  Midland  National 
Bank  of  Washington,  Ohio,  against  M.  W.  Strickland  on  a  note  for 
$468.95,  dated-May  1,  1899,  due  January  1,  1900,  given  by  Strickland 
to  the  Wonder  Manufacturing  Company,  and  assigned  by  the  payee  to 
the  plaintiff.  Trial  before  the  court  without  a  jury,  and  judgment 
for  the  defendant. 

The  note  was  given  for  the  purchase  price  of  a  lot  of  stoves  which 
were  sold  by  the  said  company  to  Strickland.  At  the  time  the  contract 
of  sale  was  entered  into,  the  stoves  were  situated  in  a  warehouse  in 
Dallas.  Some  time  thereafter  the  warehouse  was  burned.  The  stoves 
had  not  been  removed,  and  were  destroyed  by  fire.  The  question  is, 
whether  there  had  been  such  delivery  of  the  stoves  to  the  purchaser  as 
would  pass  the  title  and  risk.  On  this  point  the  defendant  testified  as 
follows:  "Some  time  in  April  or  March,  1899,  Mr.  Chase,  agent  of 
the  Wonder  Manufacturing  Company,  came  to  me  and  said  that  he  had 
a  number  of  stoves  in  storage  in  Dallas  which  he  desired  to  sell.  I  told 
him  I  had  no  use  for  stoves  in  the  spring  of  the  year,  as  I  could  not  sell 
them,  and  had  no  place  to  store  them.  *  *  *  Chase  said  he  recog- 
nized the  fact  that  it  was  not  the  right  time  of  year  to  buy  stoves,  but 
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that  he  would  make  me  a  very  low  price  on  stoves  and,  moreover,  he 
would  allow  them  to  remain  where  they  were  free  of  storage  until  I 
wanted  them  in  the  fall,  or  until  I  sent  for  them.  I  thereupon  gave 
Chase  an  order  for  the  stoves,  which  he  evidently  sent  to  the  Wonder 
Manufacturing  Company,  for  I  received  from  them  a  letter  asking  that 
I  execute  a  note  for  the  amount  of  the  order.  I  executed  that  note  and 
sent  it  to  them.  That  is  the  note  sued  on  in  this  case.  The  stoves  were 
subject  to  my  order  at  any  time.  I  did  not  demand  them,  however, 
until  after  the  fire." 

Chase  testified  substantially  as  did  defendant.  He  said:  "I  went 
to  Mr.  Strickland  and  made  him  a  special  price  on  stoves,  and  agreed  to 
allow  them  to  remain  where  they  were  until  he  had  room  for  them, 
without  charge  for  storage,  if  he  would  buy  them,  and  they  were  subject 
to  his  order.  After  some  hesitation  he  agreed  to  buy  them.  I  took 
his  order  in  the  usual  way  and  sent  it  to  the  Wonder  Manufacturing 
Company. 

In  Cleveland  v.  Williams,  29  Texas,  209,  the  rule  is  stated  in  this 
language:  "By  the  common  law,  if  the  seller  make  a  proposition  and 
the  buyer  accept,  and  the  goods  are  in  possession  of  the  seller,  and  noth- 
ing remains  to  be  done  to  identify  them,  or  in  any  way  prepare  them 
for  delivery,  the  sale  is  complete,  and  the  property  in  the  goods  passes 
at  cnce."  See  also  Blanton  v.  Langston,  60  Texas,  149.  In  Barrett  v. 
Goddard,  3  Mason,  114,  a  number  of  bales  of  cotton  in  the  vendor's 
warehouse  were  sold  on  six  months'  credit,  for  which  the  buyer's  note 
was  given.  They  were  sold  by  marks  and  numbers  and  were  thus  fully 
identified,  and  part  of  the  bargain  was  that  they  might  remain  in  the 
warehouse,  rent  free,  at  the  option  of  the  vendee,  and  for  his  sole  ben- 
efit, until  the  vendor  should  want  the  room.  Before  the  note  fell 
due  the  buyer  failed,  and  the  vendor  refused  to  deliver.  It  was  held 
that  there  was  such  a  delivery  as  to  complete  the  sale,  and  that  the 
vendor  was  liable  to  the  buyer's  assignee  for  selling  again.  Judge 
Story  said:  "The  principle  is  sound,  that  a  continuance  of  the  pos- 
session of  the  vendor  does  not  prevent  the  delivery  being  complete,  if 
nothing  further  remains  to  be  done  on  either  side,  and  the  possession  is 
by  mutual  consent.  There  is  nothing  in  reason  or  principle  to  make 
the  present  case  different,  simply  because  the  bales  of  cotton  remained 
in  the  plaintiff's  warehouse.  It  was  part  of  the  bargain  that  they  should 
so  remain,  and  a  part  of  the  consideration  of  the  promise."  This  lan- 
guage was  quoted  with  approval  by  the  Supreme  Court  of  Maine  in 
Hotchkiss  v.  Hunt,  49  Me.,  221;  and  it  was  further  declared  that 
"where,  by  the  terms  of  the  agreement,  or  by  a  fair  implication  there- 
from, the  article  thus  sold  or  resold  is  to  remain  in  the  possession  of 
the  vendor  for  a  specific  time  or  for  a  specific  purpose,  as  a  part  of  the 
consideration,  and  the  sale  is  otherwise  complete,  the  possession  of  the 
vendor  will  be  considered  the  possession  of  the  vendee,  and  the  delivery 
will  be  complete  and  sufficient."    See  also  Story  on  Sales,  sec.  300. 

The  authorities  cited  settle  this  case  in  favor  of  appellant.    It  was 
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part  of  the  bargain  that  the  stoves  should  remain  in  the  warehouse  of 
the  seller,  subject  to  the  order  of  the  buyer,  and  the  agreement  that 
they  should  60  remain  was  part  of  the  consideration  which  induced  the 
buyer  to  purchase.  The  contract  of  sale,  by  its  terms,  dispensed  with 
the  necessity  for  a  manual  delivery,  and  the  possession  of  the  vendor 
must  be  held  to  have  been  the  possession  of  the  vendee.  There  is  no 
suggestion  in  the  record  before  us  that  anything  remained  to  complete 
the  sale.  The  buyer  had  executed  his  note  for  the  purchase  money,  and 
his  right  to  have  the  stoves  turned  over  to  him  on  demand  is  unques- 
tioned. It  follows  that  the  title  had  passed  to  the  buyer,  and  that  when 
the  goods  were  destroyed  by  fire,  without  the  fault  of  the  seller,  the 
loss  fell  upon  the  buyer,  and  he  can  not  escape  liability  for  the  price 
of  the  goods. 

The  judgment  will  be  reversed,  and  as  there  is  no  controversy  as  to 
the  facts,  judgment  will  be  here  rendered  in  favor  of  appellant  for  the 
amount  due  upon  the  note  in  suit. 

Reversed  and  rendered. 


Gulf,  Colorado  &  Santa  Pe  Eailwat  Company  et  al.  v.  North 

Texas  Grain  Company  et  al. 

Decided  May  2,  1903. 

1.— Plea  of  Privilege — Grounds  of  Jurisdiction  Not  Negatived. 

Where  a  defendant's  plea  of  privilege  failed  to  negative  allegations  in  the 
petition  charging  that  he  acted  jointly  with  the  other  defendants  both  in  con- 
verting the  property  for  the  price  of  which  the  suit  was  brought  and  in  under- 
taking to  collect  a  draft  for  such  price,  and  negligently  failing  to  do  so,  he 
was  properly  held  to  have  submitted  to  the  jurisdiction  of  the  court  in  these 
respects,  and  so  was  in  court  for  all  the  purposes  of  the  case. 

2.— Banks— Collection  of  Draft — Negligence— Surrender  of  Bill  of  Lading. 

Where  plaintiffs  consigned  a  car  load  of  oats  to  shipper's  orders,  attaching 
draft  for  the  price  to  the  bill  of  lading  and  making  payment  a  prerequisite  to 
the  surrender  of  the  bill  or  delivery  of  the  oats,  and  a  bank  holding  the  draft 
for  collection  surrendered  the  bill  of  lading  to  the  buyer  and  he,  after  examin- 
ing the  oats  thus  placed  under  his  control,  refused  to  take  them,  and  it  appeared 
that  he  would  have  paid  the  draft  but  for  such  unauthorized  surrender  of  the 
bill  of  lading,  the  bank  was  liable  to  plaintiff  for  the  amount  of  the  draft,  less 
the  freight  charges. 

3. — Same — Conversion  by  Carrier— Freight  Charges—Election. 

The  oats  having  been  converted  by  the  railway  company  through  an  illegal 
sale  for  the  freight  charges,  plaintiff  could  not,  since  it  had  elected  to  hold  the 
bank  liable  for  negligence  in  failing  to  collect  the  draft,  hold  the  railway  com- 
pany liable  for  conversion,  but  such  right  existed  on  the  part  of  the  bank. 

4. — Carriers  of  Freight — Act  of  God. 

The  freight  on  the  oats  not  having  been  paid  at  the  point  of  destination, 
it  was  not  negligence  for  the  railway  company  to  take  them  over  to  Galveston, 
fourteen  miles  distant,  for  storage  there,  and  for  damage  to  them  there  caused 
by  the  great  storm,  an  act  of  God,  the  carrier  was  not  responsible. 

5. — Same— Conversion — Illegal  Sale  for  Freight  Charges — Notice. 

The  carrier  having  sold  the  oats  for  the  freight  charges  due  thereon  without 
giving  the  notice  required  by  the  statute  in  such  cases,  the  sale  was  illegal  and 
rendered  the  carrier  liable  as  for  conversion.    Rev.  Stats.,  art.  328. 
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Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
J.  H.  Faulkner. 

J.  W.  Terry,  Bollinger  Mills,  J.  M.  Pearson,  and  Jenkins  &  McCleU 
Ian,  for  appellants. 

Abernathy  &  Abernathy,  J.  R.  Gough,  and  Abernathy  &  Mangum, 
for  appellees. 

TEMPLETON,  Associate  Justice. — Jules  Perthuis,  of  Hitchcock, 
Texas,  bought  a  car  load  of  oats  from  the  North  Texas  Grain  Company, 
of  McKinney,  Texas.  He  agreed  to  pay  27  cents  per  bushel  for  the  oats 
delivered  at  Hitchcock.  The  grain  was  billed  out  from  Quinlan,  Texas, 
on  August  3,  1900,  and  was  transported  by  the  Midland  Railroad  to 
Paris,  and  by  the  Santa  Fe  Bailway  Company  from  Paris  to  Hitch- 
cock. Felton  Bros.,  from  whom  the  grain  company  had  bought  the  oats, 
appeared  in  the  bill  of  lading  to  be  the  consignors,  and  the  grain  was 
consigned  to  the  shipper's  order.  The  bill  of  lading  was  sent  to  the 
grain  company,  and  on  August  4,  1900,  the  company  drew  a  sight  draft 
on  Perthuis  for  $242.62,  the  contract  price  of  the  oats.  The  bill  of 
lading,  properly  indorsed,  was  attached  to  the  draft,  which  was  then 
delivered  by  the  grain  company  to  the  Collin  County  National  Bank,  of 
McKinney,  for  collection.  Perthuis  had  directed  the  grain  company  to 
draw  on  him  through  Adoue  &' Lobit,  his  bankers  at  Galveston,  and  in 
compliance  with  such  request  the  grain  company  had  the  McKinney 
bank  to  send  the  draft,  with  bill  of  lading  attached,  to  Adoue  &  Lobit. 
Upon  receipt  of  the  draft  and  bill  of  lading,  Adoue  &  Lobit  sent  the 
same  by  mail  to  Perthuis.  The  agent  of  the  railway  company  at  Hitch- 
cock offered  to  deliver  the  oats  to  Perthuis  upon  payment  of  the  freight 
charges.  The  draft  directed  the  bank  to  accept  the  expense  bill  as  a 
cash  item,  in  other  words,  to  allow  credit  on  the  draft  for  the  freight 
charges  paid  by  the  drawee.  Perthuis  complains  that  there  was  a  mis- 
take in  weights,  and  that  the  freight  charges  demanded  were  excessive. 
After  some  negotiations,  it  was  agreed  between  .Perthuis  and  the  agent 
that  the  car  should  be  opened  and  the  oats  reweighed.  When  the  car 
was  opened,  Perthuis  examined  the  oats  and  set  up  a  claim  that  the 
same  were  not  of  the  grade  guaranteed  by  the  grain  company.  He  had. 
surrendered  the  bill  of  lading  to  the  agent  of  the  railway  company  and 
promised  to  pay  the  freight  charges.  After  examining  the  oats,  he 
refused  to  pay  the  said  charges  and  declined  to  take  the  oats.  He  re- 
turned the  draft  to  Adoue  &  Lobit,  and  they  sent  the  same  back  to  the 
McKinney  bank,  and  it  was  turned  over  to  the  grain  company  by  the 
bank.  The  railway  company  requested  both  Perthuis  and  the  grain 
company  to  give  directions  for  the  disposition  of  the  oats,  which  both 
refused  to  do.  The  railway  company  finally  hauled  the  oats  to  Galves- 
ton, and  stored  the  same  in  a  warehouse  there  on  September  7,  1900. 
The  great  storm  occurred  the  next  day,  and  the  oats  were  thereby  dam- 
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aged.  On  November  7,  1900,  the  railway  company  had  the  oats  sold 
at  public  auction  to  pay  the  freight  and  other  charges  which  had  accu- 
mulated. After  paying  said  charges  and  the  expenses  of  the  sale,  out 
of  the  proceeds  of  the  sales  there  remained  the  sum  of  $76.22.  Subse- 
quently, the  grain  company  brought  this  suit  in  the  County  Court  of 
Collin  County  against  the  railway  company,  the  Collin  County  bank, 
Adoue  &  Lobit  and  Perthuis.  Adoue  &  Lobit  and  Perthuis  were  resi- 
dents of  Qalveston  County,  and  filed  pleas  to  the  jurisdiction  of  the 
court,  setting  up  their  privilege  to  be  sued  in  the  county  of  their  resi- 
dence. The  pleas  were  overruled,  and  the  cause  tried  on  its  merits 
before  the  court  without  the  intervention  of  a  jury.  Judgment  was 
rendered  in  favor  of  the  grain  company  against  the  railway  company 
and  Adoue  &  Lobit  for  $206.15,  and  in  favor  of  Adoue  &  Lobit  and  Per- 
thuis against  the  railway  company  for  the  same  amount.  The  grain 
company  recovered  nothing  against  the  Collin  County  bank  or  Perthuis. 
The  railway  company  and  Adoue  &  Lobit  have  appealed. 

Adoue  &  Lobit  can  not  complain  of  the  action  of  the  trial  court  in 
overruling  their  plea  of  privilege.  It  was  charged  in  the  petition  that 
the  Collin  County  National  Bank  and  Adoue  &  Lobit  jointly  under- 
took to  collect  the  draft  and  negligently  failed  to  do  so,  and  also  that 
the  railway  company,  Adoue  &  Lobit  and  Perthuis,  acting  together, 
converted  the  oats.  The  plea  of  privilege  did  not  negative  these  charges, 
and  Adoue  &  Lobit  must  be  held  to  have  consented  to  litigate  the  issues 
thereby  raised  on  their  merits  in  the  court  where  the  suit  was  brought. 
Having  submitted  to  the  jurisdiction  of  that  court  in  those  respects,  they 
were  in  court  for  all  purposes,  and  were  bound  to  answer  the  whole 
case  of  the  plaintiffs.  Several  grounds  of  liability  on  the  part  of  Adoue 
&  Lobit  were  alleged  in  the  petition,  and  they  could  not  require  the  case 
to  be  tried  in  Collin  County  upon  only  such  of  the  grounds  as  they 
chose  to  litigate  in  that  jurisdiction. 

Judgment  was  properly  rendered  in  favor  of  the  grain  company 
against  Adoue  &  Lobit  for  $206.15,  the  amount  of  the  draft  less  the 
freight  charges.  They  were  guilty  of  negligence  in  sending  the  bill  of 
lading  to  Perthuis  without  having  received  payment  of  the  draft.  Until 
he  had  paid  the  draft,  Perthuis  had  no  right  whatever  to  the  oats  or  the 
bill  of  lading.  The  oats  were  consigned  to  the  shipper's  order,  and  the 
consignors  were  entitled  to  impose  such  conditions  precedent  to  the 
delivery  of  the  same  as  they  saw  proper.  The  grain  company  made 
payment  of  the  draft  by  Perthuis  a  prerequisite  to  the  surrender  of  the 
bill  of  lading  or  the  delivery  of  the  goods.  When  Adoue  &  Lobit  sent 
the  bill  of  lading  to  Perthuis  they  placed  the  disposition  of  the  oats 
under  his  control.  They  thereby  violated  their  duly  to  the  grain  com- 
pany and  became  chargeable  with  the  amount  of  the  draft.  They 
trusted  Perthuis  at  their  own  risk,  and  must  abide  the  consequences. 
The  finding  of  the  trial  court  that  but  for  the  action  of  Adoue  &  Lobit 
in  sending  the  bill  of  lading  to  Perthuis,  he  would  have  paid  the  draft 
and  accepted  the  oats,  is  reasonable,  and  is  supported  by  the  evidence. 
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The  trial  court  erred  in  rendering  judgment  in  favor  of  the  grain 
company  against  the  railway  company.  Having  elected  to  hold  Adoue 
&  Lobit  responsible  for  their  negligence  in  failing  to  collect  the  draft, 
and  for  their  unauthorized  act  in  surrendering  control  over  the  oats  to 
Perthuis,  the  grain  company  can  not  complain  of  the  conversion  there- 
after of  the  oats  by  the  railway  company. 

The  railway  company  can  not,  however,  escape  responsibility  alto- 
gether. It  was  authorized,  under  the  provisions  of  article  327,  Revised 
Statutes,  to  sell  the  oats  to  pay  the  charges  which  had  accrued  against 
the  same,  but  was  bound  to  give  notice  of  the  sale  as  prescribed  by 
article  328.  It  failed  to  give  such  notice,  and  the  sale  made  was  there- 
fore illegal.  We  think  it  follows  that  the  railway  company  thereupon 
became  liable  to  the  owner  of  the  oats  as  for  a  conversion  of  the  prop- 
erty. The  statute  has  superseded  the  common  law  rule  on  the  subject, 
and  that  rule  can  not  be  invoked  to  validate  a  sale  which  is  void  under 
the  statute.  As  the  oats  did  not  belong  to  the  perishable  class,  article 
331,  which  provides  for  a  sale  of  perishable  freight  on  five  days  notice, 
is  not  applicable. 

The  railway  company  contends  that  it  should  not  be  held  responsible 
for  the  damage  to  the  oats  caused  by  the  unprecedented  storm.  The 
contention  is  unquestionably  well  taken,  unless  the  removal  of  the  oats 
from  Hitchcock  to  Galveston  will  preclude  the  railway  company  from 
asserting  it.  We  are  of  opinion  that,  if  proper  storage  facilities  did  not 
exist  at  Hitchcock,  the  railway  company  was  justified  in  taking  the 
oats  to  Galveston,  which  was  only  fourteen  miles  away.  And  we  think 
the  evidence  in  the  case  is  not  such  as  would  warrant  the  conclusion 
that  the  railway  company  failed  to  exercise  due  care  in  selecting  Gal- 
veston as  a  place  to  store  the  oats.  The  contention  of  the  railway  com- 
pany on  this  score  is  therefore  sustained. 

The  value  of  the  oats  at  the  time  of  the  conversion  thereof  by  the 
railway  company  was  $164.29.  The  charges  against  the  oats  for  freight, 
demurrage  and  storage  amounted  to  $70.67,  and  the  railway  company 
is  entitled  to  have  such  charges  deducted  from  the  value  of  the  oats, 
when  converted,  which  would  leave  a  balance  of  $93.62  owing  by  it  to  the 
owner  of  the  property.  The  sale  being  illegal,  the  expenses  attending 
the  same  would  not  be  a  proper  charge  against  the  oats. 

As  before  stated,  the  trial  court  awarded  judgment  in  favor  of  Adoue 
&  Lobit  and  Perthuis  against  the  railway  company  for  the  value  of 
the  oats  in  their  undamaged  condition,  less  the  freight  charges.  The 
judgment  should  have  been  in  favor  of  Adoue  &  Lobit  alone  for  the 
value  of  the  oats  in  their  damaged  state,  less  the  freight,  demurrage 
and  storage  charges,  the  damage  having  occurred  and  the  charges  having 
accrued  before  the  conversion.  By  becoming  responsible  to  the  grain 
company  for  the  purchase  price  of  the  oats,  the  equitable  right  thereto 
passed  to  Adoue  &  Lobit,  and  they  are  the  proper  parties  to  complain 
of  the  conversion. 

The  grain  company  is  not  complaining  of  its  failure  to  recover 
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against  Perthuis  and  the  Collin  County  Bank,  and  in  that  respect  the 
judgment  is  affirmed.  The  judgment  in  favor  of  the  grain  company 
against  Adoue  &  Lobit  is  also  affirmed.  The  judgment  in  favor  of  the 
grain  company  and  Perthuis  against  the  railway  company  is  reversed, 
and  judgment  is ,  here  rendered  that  said  -first  named  company  and 
Perthuis  take  nothing  against  said  last  named  company.  The  judg- 
ment in  favor  of  Adoue  &  Lobit  against  the  railway  company  will  be 
reformed  by  reducing  the  amount  of  the  same  from  $206.15  to  $93.62. 
The  net  proceeds  of  the  sale  of  the  oats,  amounting  to  $76.22,  which 
has  been  deposited  by  the  railway  company  in  the  registry  of  the  court 
below  should  be  paid  to  Adoue  &  Lobit  and  credited  on  their  judgment 
for  $93.6*2  against  the  railway  company,  and  the  court  below,  on  return 
of  the  mandate  herein,  is  directed  to  enter  an  order  to  that  effect.  The 
costs  of  this  appeal  are  taxed  equally  against  the  grain  company  and 
Adoue  &  Lobit.  The  costs  of  the  court  below  which  were  incurred 
by  reason  of  the  Collin  County  bank  and  Perthuis  having  been  made 
parties  defendant  are  taxed  against  the  grain  company.  The  other 
costs  incurred  in  the  County  Court  are  taxed  equally  against  the  rail- 
way company  and  Adoue  &  Lobit. 

Judgment  reformed. 


Eastern  Manufacturing  Company  v.  M.  C.  Brenk. 

Decided  April  1,  1903. 

1.— Contract  in  Name  of  Agent. 

An  agreement  cotemporary  with  a  written  order  for  goods  that  the  pur- 
chaser might  return  same  if  not  satisfactory  held  to  be  a  contract  by  the 
seller,  though  signed  in  the  individual  name  of  a  traveling  agent  making  the 
sale. 

2.— Agent — Scope  of  Authority. 

It  was  within  the  apparent  scope  of  the  authority  of  an  agent  authorized 
to  sell  to  stipulate  in  the  contract  that  the  property  sold  could  be  returned 
if  unsatisfactory  to  the  purchaser. 

8. — Same — Varying  Printed  Terms  of  Contract. 

A  written  contract  by  the  agent  of  the  seller  that  goods  might  be  returned 
if  not  satisfactory  prevailed  over  a  printed  provision  iir  the  cotemporaneous 
order  given  by  the  buyer  that  the  same  fully  expressed  the  contract  between 
the  parties. 

4.— Agent  Violating  Instructions— Notice. 

An  agent  acting  within  the  apparent  scope  of  his  authority  binds  his  prin- 
cipal, though  acting  contrary  to  instruction  given  by  him,  where  such  fact  was 
not  known  to  the  party  dealing  with  him,  whether  the  principal  had  notice  or 
not  of  his  act  in  excess  of  his  authority. 

Appeal  from  the  County  Court  of  Robertson.    Tried  below  before 
Hon.  Tom  M.  Taylor. 

Simmons  &  Crawford,  for  appellant. 

J.  Felton  Lane  and  J.  E.  Bishop,  for  appellee. 
32  Civil— 7. 
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KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  case. 
61  S.  W.  Rep.,  329.  The  former  judgment  was  reversed  because  the 
trial  court  excluded  the  written  contract  pleaded  by  the  defendant, 
which,  by  its  terms,  authorized  him  to  return  the  jewelry  for  which  the 
notes  sued  on  were  given,  if  the  jewelry  was  not  satisfactory.  At  the 
second  trial  the  contract  referred  to  was  admitted  in  evidence,  which  is 
assigned  as  error. 

We  see  no  reason  to  change  the  ruling  made  on  the  former  appeal. 
The  instrument  referred  to  was  executed  at  the  same  time  that  the  de- 
fendant signed  the  printed  order  for  the  goods.  It  is  true  that  it  was 
signed  by  J.  W.  Calloway,  the  plaintiff's  traveling  salesman;  but  it 
shows  on  its  face;  in  connection  with  the  testimony  bearing  on  that 
subject,  that  it  was  executed  for  and  on  behalf  of  the  plaintiff,  and  not 
as  the  individual  obligation  of  Calloway. 

We  must  rule  against  appellant  on  the  contention  that  Calloway  was 
without  authority  to  make  the  contract  referred  to.  Having  authority 
to  make  a  contract  of  sale,  it  was  within  the  apparent  scope  of  his  agency 
to  stipulate  in  the  contract  that  if  the  property  sold  was  unsatisfactory 
to  the  purchaser,  it  could  be  returned  for  credit. 

As  to  the  question  of  agency,  and  the  authority  of  Calloway  to  make 
a  contract  varying  the  printed  terms  embodied  in  the  order,  we  feel 
constrained  to  follow  the  case  of  Morrison  v.  Insurance  Co.,  69  Texas, 
353,  and  other  cases  to  the  same  effect  by  our  Supreme  Court.  The 
case  of  Aultman  &  Co.  v.  York,  1  Texas  Civ.  App.,  485,  decided  by  this 
court,  is  not  entirely  analogous.  The  agreement  relied  on  in  that  case 
to  change  the  terms  of  the  written  contract  was  verbal,  while  the  one 
relied  on  in  this  case  was  a  contemporaneous  written  agreement.  It 
is  true  that,  in  some  respects,  it  conflicted  with  the  printed  terms  em- 
bodied in  the  order  given  by  Brenk  for  the  jewelry ;  but  it  is  a  familiar 
rule  in  the  construction  of  contracts  that  written  terms  will  prevail 
over  those  that  are  printed. 

If  we  are  correct  in  the  foregoing  views,  it  is  unimportant  whether 
or  not  the  plaintiff  had  notice  of  the  existence  of  the  written  contract 
set  up  by  the  defendant.  If  the  agent  had  the  power  to  make  the  con- 
tract, it  is  binding  upon  the  plaintiff,  although  the  agent  may  have 
neglected  to  apprise  the  plaintiff  of  the  existence  of  the  contract,  and 
may  have  acted  contrary  to  instructions  given  him  by  the  plaintiff, — 
it  not  being  shown  that  the  defendant  had  notice  of  the  fact  that  the 
agent  was  acting  in  disregard  of  instructions  given  by  his  principal, 
Merriman  v.  Fulton,  29  Texas,  98;  Railway  Co.  v.  Hume,  87  Texas, 
211;  Clarkson  v.  Reinhartz,  70  S.  W.  Rep.,  111. 

All  the  questions  presented  in  appellant's  brief  have  been  considered, 
and  no  reversible  error  being  shown,  the  judgment  is  affirmed. 

Affirmed. 


GlDDINGS   V.   WlNFREE.  99 

George  H.  Giddings  v.  E.  H.  Winfree. 

Decided  April  1,  1903. 

1. — Survey — Conflicting  Boundaries— Parol  Evidence. 

Where  the  field  notes  of  a  junior  survey,  as  given  in  the  patent  of  the  land, 
are  clear  and  unambiguous,  do  not  call  for  any  marked  line,  and  the  boundaries 
thereby  designated  are  not  in  conflict  with  any  portion  of  an  older  adjoining 
survey,  parol  evidence  was  not  admissible  to  show  that  a  different  survey  of  the 
junior  location  was  in  fact  made  which  conflicted  with  the  other  tract. 

2. — Same — Limitations. 

Where  defendant's  deed  did  not  include  that  part  of  plaintiff's  survey  of 
which  defendant  had  been  in  possession,  he  acquired  no  title  thereto  by  virtue 
of  the  three  and  five  years  statutes  of  limitations. 

Appeal  from  the  District  Court  of  Chambers.  Tried  below  before 
Hon.  L.  B.  Hightower. 

H.  E.  Marshall  and  E.  B.  Pickett,  Jr.,  for  appellant. 

Jackson  &  Hightower,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellant  against  appellee  for  a  tract  of  70  acres 
of  land,  a  part  of  the  William  D.  Smith  one-fourth  league  survey  in 
Chambers  County. 

The  defendant  disclaimed  as  to  a  portion  of  the  land  sued  for,  and 
as  to  the  remainder  pleaded  not  guilty,  and  the  statutes  of  limitation 
of  three  and  five  years.  The  trial  in  the  court  below  without  a  jury 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  that  portion  of  the 
land  to  which  the  defendant  disclaimed,  and  in  favor  of  defendant  for 
the  portion  claimed  by  him  under  his  pleas  of  limitation. 

The  facts  are  undisputed,  and  are  succinctly  stated  as  follows: 
Plaintiff  has  a  regular  chain  of  title  from  the  sovereignty  of  the  soil  to 
the  70  acres  of  land  sued  for.  This  land  is  a  part  of  the  William  D. 
Smith  one-fourth  league  survey.  The  Smith  survey  was  located  in 
1835,  and  its  boundaries  are  known  and  established.  The  defendant  is 
the  owner  of  the  Thomas  M.  Blake  survey,  which  was  surveyed  and 
patented  in  1879.  The  field  notes  in  the  patent  describe  the  Blake 
survey  as  follows: 

"Beginning  at  the  S.  B.  corner  of  the  Wm.  D.  Smith  survey  on  the 
north  line  of  Wm.  Bloodgood  league,  stake  in  prairie.  Thence  N.  79^ 
E.  on  N.  line  of  Bloodgood  525  varas  to  corner  of  Henry  Griffith  league, 
cedar  stake.  Thence  N.  31  W.  with  W.  line  of  Griffith  1493  vrs.  to 
intersection  of  the  E.  line  of  said  W.  D.  Smith  survey  with  the  W.  line 
of  the  Griffith.  Thence  S.  10y2  E.  with  E.  line  of  W.  D.  Smith  1400 
vrs.  to  the  beginning.     Surveyed  May  21,  1879." 

All  of  the  deeds  under  which  appellee  holds  title  to  the  Blake  survey 
copy  the  description  of  the  land  contained  in  the  patent.    There  has 
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never  been  any  actual  possession  by  plaintiff  or  those  under  whom  he 
claims  of  any  portion  of  the  70  acres  of  land  claimed  by  him.  The 
Blake  survey  as  actually  located  upon  the  ground  included  a  portion  of 
the  land  claimed  by  plaintiff,  and  also  a  portion  of  the  Smith  survey 
lying  west  of  and  adjoining  plaintiff's  land.  Defendant,  in  the  spring 
of  1892,  put  improvements  upon  that  portion  of  the  Blake  survey  as 
the  same  was  actually  located  which  is  on  the  Smith  survey  outside  of 
but  adjoining  the  70  acres  claimed  by  plaintiff,  and  had  occupied  and 
resided  upon  same  continuously  up  to  the  time  of  the  filing  of  this 
suit  on  the  1st  day  of  March,  1901.  The  fence  inclosing  the  premises 
thus  occupied  by  defendant  extended  over  the  line  of  the  70-acre  tract 
owned  by  plaintiff  for  a  distance  of  about  fifteen  feet,  and  included  a 
portion  of  plaintiff's  land,  variously  estimated  by  the  witnesses  at  from 
one-fourth  of  an  acre  to  two  acres. 

Under  these  facts  judgment  should  have  been  rendered  by  the  court 
below  in  favor  of  plaintiff  for  the  entire  70-acre  tract. 

The  field  notes  of  the  Blake  survey  do  not  call  for  any  marked  line, 
and  the  boundaries  thereby  designated  are  not  in  conflict  with  any 
portion  of  the  William  D.  Smith  survey,  and  parol  evidence  was  not 
admissible  to  show  that  a  different  survey  was  in  fact  made.  These 
field  notes  are  clear  and  unambiguous,  and  the  land  thereby  described 
is  eaHt  of  the  east  line  of  the  Smith  survey.  The  location  of  the  Smith 
survey  is  not  questioned,  and  the  undisputed  evidence  shows  that  plain- 
tiff's 70  acres  of  land  is  a  part  of  that  survey.  From  these  facts  it  ap- 
pears beyond  dispute  that  the  portion  of  plaintiff's  land  of  which  de- 
fendant is  shown  to  have  been  in  possession  is  not  included  in  the 
boundaries  of  defendant's  deed,  and  defendant  acquired  no  title  thereto 
under  the  three  or  five  years  statutes  of  limitation.  Anderson  v. 
Stamps,  19  Texas,  460;  Converse  v.  Langston,  81  Texas,  278. 

The  judgment  of  the  court  below  will  be  reversed  and  judgment  here 
rendered  in  favor  of  the  appellant  for  the  whole  of  the  70-acre  tract  of 
land  described  in  his  petition,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


Tel.  and  Tel.  Co.  v.  City  of  San  Antonio.  101 


Southwestern  Telegraph  and  Telephone  Company  v. 

City  of  San  Antonio  et  al. 

Decided  April  1,  1903. 

1. — Taxation — Corporate  Franchise. 

The  franchises  of  a  corporation,  exercised  and  enjoyed  by  it  in  a  city,  are 
subject  to  taxation  as  property  by  virtue  of  a  provision  of  the  city  charter 
requiring  a  tax  on  all  property  in  it. 

2. — Same— Description  on  Tax  Rolls. 

The  description  of  a  corporate  franchise  on  the  tax  assessment  rolls  of  a 
city  as  "The  S.  W.  Tel.  &  Tel.  Company  franchise,  $100,000,"  does  not  suffi- 
ciently specify  what  franchise  of  the  telegraph  company  is  assessed,  and  is 
void. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

J.  F.  Onion  and  A.  H.  Graham,  for  appellant. 
William  Aubrey  and  Frank  H.  Wash,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellant 
against  the  city  of  San  Antonio,  its  mayor  and  tax  collector,  to  enjoin 
the  collection  of  a  tax  assessed  for  the  year  1897  upon  appellant's  fran- 
chise. The  facts  shown  in  our  conclusions  are  alleged  and  relied  upon 
as  the  grounds  for  the  injunction. 

The  appellees  answered  by  general  and  special  exceptions.  The  case 
was  tried  without  a  jury  and  judgment  rendered  dissolving  the  injunc- 
tion theretofore  issued,  and  dismissing  appellant's  petition. 

The  material  facts  are  as  follows: 

"(1)  Appellant  is  a  corporation  under  the  laws  of  New  York;  it 
had  a  permit  to  do  business  in  the  State,  and  has  been  doing  business 
since  1889,  and  in  the  city  of  San  Antonio  by  ordinance  from  said  city. 

"(2)  That  appellant  furnished  to  the  public  a  method  of  commu- 
nication by  its  telephone  system }  that  each  6f  the  telephones  of  its  sev- 
eral subscribers  was  connected  with  all  the  others  for  the  purpose  of 
telephoning  to  other  towns  and  cities  in  the  State  and  out  of  the  State. 

"(3)  That  appellant's  telephone  system  extended  throughout  the 
States  of  Texas  and  Arkansas.  That  each  subscriber  connected  with 
appellant's  system  in  the  city  of  San  Antonio  had  communication  with 
each  subscriber  in  all  other  portions  of  the  States  named,  as  well  as 
with  each  subscriber  in  said  city. 

"(4)  That  appellant  listed  and  rendered  its  real  and  personal  prop- 
erty in  San  Antonio  for  taxation  for  the  year  1897,  the  value  of  the 
same  being  stated  at  $21,550 ;  that  such  rendition  was  approved  by  the 
board  of  equalization  of  the  city  of  November  18,  1897,  for  1897 ;  that 
appellant  paid  in  full  the  amount  assessed  upon  said  real  and  personal 
property  so  rendered  by  it  at  the  rates  mentioned;  that  the  rate  was 
$1.50  on  $100. 
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"(5)  That  the  tax  assessor  of  the  city  of  San  Antonio  entered  upon 
his  supplemental  list,  or  roll  of  unrendered  property  for  the  year  1897, 
as  an  item  of  property  belonging  to  appellant,  a  franchise  valued  at 
$100,000,  and  assessed  the  same  as  follows:  'The  S.  W.  Tel.  &  Tel. 
Company  franchise,  $100,000.  Total  value,  $100,000' ;  that  on  or  about 
the  17th  day  of  January,  1898,  the  board  of  revision  and  appeals  ap- 
proved said  assessment. 

"(6)  That  appellant  failed  and  refused  to  pay  the  tax  so  assessed 
upon  its  franchise,  amounting  to  $1500,  because  it  claimed  that  such 
assessment  was  invalid  and  without  authority  of  law. 

"(7)  That  the  tax  collector  of  San  Antonio  had  threatened  to  col- 
lect said  tax  by  levy  of  legal  process  upon  the  property  of  appellant, 
and  that  unless  restrained  said  collector  would  proceed  to  so  collect 
such  tax." 

Conclusions  of  Law. — The  charter  of  the  city  of  San  Antonio,  of  the 
provisions  of  which  courts  of  this  State  are  required  to  take  judicial 
cognizance,  contains  no  express  authorization  for  the  levy  and  collec- 
tion of  a  franchise  tax.  If  such  authority  is  conferred  upon  the  city, 
it  is  by  that  provision  of  its  charter  which  requires  an  annual  levy  and 
collection  of  a  tax  on  all  real  estate  and  property  in  the  city  of  San 
Antonio,  not  exempt  from  taxation  by  the  Constitution  of  the  State  or 
city  charter. 

"There  is  almost  a  consensus  of  opinion  that  corporate  franchises 
are  property.  Gordon  v.  Appeal  Tax  Court,  3  How.,  133,  11  L.  Ed., 
529;  Wilmington  &  W.  K.  Co.  v.  Keid,  13  Wall.,  264,  20  L.  Ed.,  568; 
New  Orleans  City  &  L.  K.  Co.  v.  New  Orleans,  143  U.  S.,  192,  36  L. 
Ed.,  121,  12  Sup.  Ct.  Rep.;  406;  San  Jose  Gas  Co.  v.  January,  57 
Cal.,  614;  Spring  Valley  Waterworks  v.  Schottler,  62  Cal.,  69;  Stein 
v.  Mobile,  17  Ala.,  234;  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N.  H. 
Ry.  Co.,  17  Conn.,  40,  41  Am.  Dec.,  141 ;  Porter  v.  Rockford,  etc.,  Ry. 
Co.,  76  111.,  561;  Belleville  Nail  Co.  v.  People,  98  111.,  399;  Fietsam  v. 
Hay,  122  111.,  293,  13  N.  E.  Rep.,  501;  Baltimore  v.  Baltimore  &  O. 
Ry.  Co.,  6  Gill.,  288,  48  Am.  Dec,  531 ;  Portland  Bank  v.  Apthorp,  12 
Mass.,  252 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Commonwealth,  133  Mass., 
161 ;  State  Board  of  Assessors  v.  Central  Ry.  Co.,  48  N.  J.  L.,  146,  4  Atl. 
Rep.,  578,  57  L.  R.  A. ;  Monroe  County  Sav.  Bank  v.  Rochester,  37  N. 
Y.,  367;  People  ex  rel.  Panama  Ry.  Co.  v.  New  York  Tax  Comrs.,  104 
N.  Y.,  240,  10  N.  E.  Rep.,  437 ;  Coney  Island,  etc.,  Ry.  Co.  v.  Kennedy, 
15  App.  Div.,  588,  44  N.  Y.  Supp.,  825;  People  v.  O'Brien,  111  N. 
Y.,  1,  2  L.  R.  A.,  255,  18  N.  E.  Rep.,  692 ;  People  ex  rel.  Woodhaven 
Gaslight  Co.  v.  Deehan,  153  N.  Y.,  528,  47  N.  E.  Rep.,  787;  South 
Nashville  Street  Ry.  Co.  v.  Morrow,  87  Tenn.,  406,  2  L.  R.  A.,  853,  11 
S.  W.  Rep.,  348 ;  Knoxville  &  O.  Ry.  Co.  v.  Harris,  99  Tenn.,  684,  53 
L.  R.  A.,  921,  43  S.  W.  Rep.,  115."  Louisville  Tobacco  Warehouse  Co. 
v.  Commonwealth,  57  L.  R.  A.,  33.  Corporate  franchises  are  taxable 
under  a  statute  requiring  all  property  in  the  State  not  exempt  to  be 
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taxed.  Fond  du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis.,  322,  16  L. 
B.  A.,  581,  52  N.  W.  Sep.,  439;  State  ex  rel.  v.  Anderson,  90  Wis., 
550,  63  N.  W.  Rep.,  746;  Commercial,  etc.,  Co.  v.  Judson,  56  Pac. 
Rep.,  829 ;  Edison  Elec.  Ilium.  Co.  v.  Spokane  Co.,  60  Pac.  Rep.,  132 ; 
State  v.  W.  U.  Tel.  Co.  (Mo.),  65  S.  W.  Rep.,  775;  South  Covington, 
etc.,  v.  Bellevue,  57  L.  R.  A.,  50. 

Franchises  relating  to  corporations  are  of  two  kinds:  (1)  The  fran- 
chise to  be  a  corporation,  conferred  upon  the  corporators.  (2)  The 
franchisee  of  the  corporation,  conferred  upon  the  corporation.  Noyes 
Intercorp.  Relations,  sec.  130. 

As  is  said  in  Memphis,  etc.,  Ry.  Co.  v.  Commissioners,  112  TJ.  S., 
619:  "The  essential  properties  of  corporate  existence  are  quite  dis- 
tinct from  the  franchises  of  the  corporation.  The  franchise  of  being  a 
corporation  belongs  to  the  corporators,  while  the  powers  and  privileges 
vested  in  and  to  be  exercised  by  the  corporate  body,  as  such,  are  the 
franchises  of  the  corporation/'  The  one  is  a  franchise  to  be ;  the  other 
is  a  franchise  to  do.  "The  franchise  to  do  is  an  independent  franchise, 
or  rather  a  combination  of  franchises,  embracing  all  things  which  the 
corporation  is  given  power  to  do,  and  this  power  to  do  is  as  much  a 
thing  of  value  and  a  part  of  the  intangible  property  of  the  corporation 
as  the  franchise  to  be.  .Franchises  to  do  go  wherever  the  work  is  done/' 
Adams  Express  Co.  v.  Ohio  State  Auditor,  166  U.  S.,  185. 

In  the  same  case  it  is  6aid :  "It  matters  not  in  what  *  *  *  in- 
tangible  property  consists-whether  privileges,  corporate  franchises,  con- 
tracts  or  obligations.  It  is  enough  that  it  is  property  which,  though 
intangible,  exists,  which  has  value,  producing  income,  and  passes  cur- 
rent in  the  markets  of  the  world.  To  ignore  this  intangible  property, 
or  to  hold  it  not  subject  to  taxation  at  its  accepted  value,  is  to  eliminate 
from  the  reach  of  the  taxing  power  a  large  portion  of  the  wealth  of  the 
country.  Now  whenever  separate  articles  of  tangible  property  are 
joined  together,  not  simply  by  a  unity  of  ownership,  but  in  a  unity  of 
use,  there  is  not  infrequently  developed  a  property,  intangible  though 
it  may  be,  which  in  value  exceeds  the  aggregate  value  of  the  separate 
pieces  of  tangible  property.  Upon  what  theory  of  substantial  right  can 
it  be  adjudged  that  the  value  of  this  intangible  property  must  be  ex- 
cluded from  the  tax  lists,  and  the  only  property  placed  thereon  the  sep- 
arate pieces  of  tangible  property?  *  *  *  It  is  a  cardinal  rule 
which  should  never  be  forgotten  that  whatever  property  is  worth  for  the 
purposes  of  income  and  sale,  it  is  also  worth  for  the  purposes  of  tax- 
ation/' 

Upon  the  principles  stated,  we  are  of  the  opinion  that  franchises 
exercised  and  enjoyed  by  a  corporation  in  a  city  which  is  required  to 
levy  and  collect  a  tax  on  all  property  in  it,  are,  to  the  extent  of  their 
value  in  such  city,  subject  to  taxation,  although  a  tax  has  been  levied 
and  collected  by  the  city  upon  the  tangible  property  of  such  corpora- 
tion. 

But  has  a  tax  been  levied  by  the  city  of  San  Antonio  upon  the  fran- 
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chises  of  the  appellant  as  property  within  the  city?  "The  S.  W.  Tel. 
&  Tel.  Company  franchise,  $100,000/'  is  the  entry  made  by  the  tax 
assessor  upon  the  roll  of  unrendered  property  for  the  year  1897  as  an 
item  of  property  belonging  to  appellant.  What  franchise?  The  fran- 
chise to  be  or  the  franchise  to  do?  The  franchise  exercised  and  enjoyed 
in  the  city  of  San  Antonio,  Texas,  or  the  franchise  exercised  in  every 
town  and  city  in  the  American  Union  where  it  carries  on  its  business, 
or  wherever  it  exercises  any  right  or  privilege  of  the  purpose  of  its 
existence?  These  questions  can  not  be  answered  from  the  entry  on  the 
assessor's  rolls,  which  is  claimed  to  be  the  assessment  of  the  tax.  The 
tax  rolls  must,  by  the  description,  show  what  property  is  assessed,  and 
the  property  must  be  within  the  jurisdiction  of  and  subject  to  the  tax- 
ing power  of  the  State  or  municipality  assuming  to  exercise  the  right 
of  its  taxation.  Here  it  can  not  be  told  from  the  assessment  rolls 
what  the  property  is,  or  where  it  is.  The  description  attempted  to  be 
given  on  the  rolls  is  no  description  at  all. 

In  the  case  of  State  of  Texas  v.  Austin  &  N.  W.  Ry.  Co.,  94  Texas, 
530,  62  S.  W.  Rep.,  1050,  the  assessment  is  as  follows:  "The  intang- 
ible personal  property  of  the  said  Austin  &  Northwestern  Railroad 
Company  within  the  State  of  Texas,  consisting  of  its  right,  privileges, 
immunities,  good  will,  contracts  and  franchise  to  do  and  carry  on 
the  business  of  a  railroad  company  as  a  common  carrier  of  freight  and 
passengers  for  hire, — value  of  same,  $835,048."  In  passing  upon  the 
validity  of  the  assessment  the  Supreme  Court  says:  "It  was  clearly 
the  intention  of  the  Legislature  to  require  that  the  list,  whether  made 
by  the  taxpayer  or  by  the  assessor,  should  specifically  enumerate  the 
properties  to  be  assessed,  and  should  affix  thereto  the  separate  value  of 
each.  *  *  *  Conceding,  for  argument  sake,  that  a  franchise  is  de- 
scribed, its  value  is  not  separately  stated.  Rights,  privileges,  immuni- 
ties, good  will,  contracts,  and  franchises  are  valued  in  a  lump  sum.  If 
taxable  at  all,  each  specific  article  of  property  of  the  character  in  ques- 
tion should  be  valued  by  itself.  But,  beyond  all  this,  we  know  of  no 
law  for  assessing  for  taxation,  by  the  vague  description  given  in  the 
assessment  before  us,  rights,  privileges,  immunities,  good  will,  contracts 
and  franchises,  as  the  property  of  any  individual  or  corporation."  In 
that  case  the  description  is  much  more  specific  than  in  the  one  at  bar, 
and  the  statute  under  which  the  assessment  was  attempted  to  be  made 
in  that  case,  like  the  charter  under  which  the  assessment  is  sought  to 
be  upheld  in  this  case,  required  all  real  and  personal  property  to  be 
taxed. 

The  case  of  City  of  Dallas  v.  Dallas  Consolidated  Electric  Street 
Ry.  Co.,  66  S.  W.  Rep.,  836,  is  not  analogous  to  the  one  under  consid- 
eration. In  that  case  the  "sum  of  $2865  was  imposed  as  a  tax  by  the 
city  on  what  is  denominated  the  'franchise  to  operate  and  maintain  lines 
of  street  railway*  over  certain  streets,"  by  virtue  of  express  authority 
granted  the  city  by  its  charter  "to  levy  and  collect  the  ordinary  munic- 
ipal taxes  upon  the  roadbed,  rights,  franchises,  and  all  other  property  of 
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street  roads  of  every  kind/'  The  franchise  in  that  case  is  specifically 
described  upon  which  the  tax  is  levied.  In  this  case  there  is  no  de- 
scription whatever  of  the  franchise. 

We  conclude  that  the  assessment  of  the  tax  sought  to  be  enjoined  is 
absolutely  void,  and  that  the  trial  court  erred  in  not  perpetuating  the 
injunction  restraining  its  collection.  Therefore,  its  judgment  is  re- 
versed, and  judgment  is  here  rendered  in  favor  of  appellant  perpetually 
enjoining  the  city  of  San  Antonio,  its  officers  and  agents,  from  the  col- 
lection of  the  sum  of  money  or  any  part  thereof  claimed  by  the  city 
by  virtue  of  the  pretended  assessment. 

Reversed  and  rendered. 

Writ  of  error  refused. 


C.  W.  McAfee  v.  S.  T.  Meadows. 

Decided  January  15,  1903. 

1.— Charge— Issue  Not  Raised  by  Evidence. 

It  is  error  for  the  charge  to  submit  an  issue  not  raised  by  the  evidence. 

2.— Warranty— Breach — Sale  of  Horse— Charge. 

Where  there  was  evidence  in  an  action  for  breach  of  warranty  of  soundness 
of  a  horse  that  the  seller  agreed  that  the  horse  might  be  returned  if  plaintiff 
became  dissatisfied,  a  charge  to  find  for  defendant  if  there  was  no  warranty,  or 
if,  though  warranted,  the  defect  could  have  been  seen,  was  error  because  ignor- 
ing the  right  of  rescission. 

3. — Same — Obvious  Defect. 

Where  there  was  evidence  that  plaintiff  saw  the  condition  of  the  horse's 
knees  and  inquired  about  the  effect  thereof,  and  received  a  warranty  against 
bad  results  from  such  condition,  it  was  error  for  the  charge  to  instruct  that  the 
jury  should  find  for  defendant  if  plaintiff  saw  the  defective  knees. 

Appeal  from  the  County  Court  of  Busk.  Tried  below  before  Hon. 
W.  W.  Moore. 

J.  H.  Turner,  for  appellant. 

Buford  &  Buford,  for  appellee. 

GILL,  Associate  Justice. — This  action  originated  in  the  Justice 
Court,  and  is  a  suit  upon  breach  of  warranty  of  soundness  of  a  horse 
purchased  by  appellant  from  appellee.  The  answer  was  a  general  denial. 
On  appeal  to  the  County  Court  a  jury  trial  resulted  in  a  verdict  for 
appellee.     The  appellant  has  brought  the  judgment  here  for  revision. 

McAfee  bought  from  the  agent  of  S.  T.  Meadows  a  black  horse  named 
"Midnight,"  for  which  he  paid  him  $125.  McAfee  testified  that  the 
seller  warranted  the  horse  to  be  sound,  and  agreed  that  if  the  buyer 
was  not  satisfied  with  his  purchase,  he  could  return  it  and  get  his  money 
back.    Ed  Meadows,  who  sold  the  horse,  testified  that  this  was  not  true. 
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The  horse  was  "buck-kneed,"  and  this  defect  or  peculiarity  was  appar- 
ent. There  was  testimony  to  the  effect  that  any  one  could  see  that  the 
horse  was  "buck-kneed,"  but  that  whether  it  would  injure  him  or  not 
could  be  ascertained  only  by  actual  use.  The  testimony  adduced  by 
plaintiff  tended  further  to  show  that  the  first  time  the  horse  was  driven 
after  the  sale,  he  became  lame  in  his  left  knee,  and  that  thereupon  plain- 
tiff at  once  returned  the  horse,  expressed  himself  dissatisfied,  gave  his 
reasons,  and  demanded  a  rescission.  This  was  refused.  Other  like 
demands  were  refused,  after  which  this  suit  was  brought. 

On  the  trial  the  judge  gave  no  general  charge,  but  submitted  several 
special  charges  requested  by  one  or  the  other  of  the  parties  to  the  suit. 

The  assignments  of  error  which  we  shall  notice  relate  to  the  charges 
given  at  the  request*  of  defendant.  By  the  first  assignment  plaintiff 
complains  of  special  charge  number  2,  given  at  the  request  of  defend- 
ant. The  charge  submits  as  a  defense  that  if  the  horse  "was  injured 
by  ill  care  or  improper  driving,  the  jury  should  find  for  defendant." 
The  objection  urged  is  that  the  issue  is  not  raised  by  the  evidence,  and 
we  think  the  objection  is  sound.  There  is  no  evidence  that  the  horse 
had  been  injured  by  ill  use  or  hard  driving. 

By  the  second  assignment  plaintiff  complains  of  special  charge  num- 
ber 3,  given  at  the  request  of  defendant,  to  the  effect  that  if  defendant 
did  not  warrant  the  horse  sound  they  should  find  for  defendant,  and 
that  though  warranted  sound  and  proven  unsound,  plaintiff  could  not 
recover  if,  by  looking  at  the  horse,  he  could  have  seen  that  his  knees 
were  defective.  In  view  of  the  evidence  the  charge  was  erroneous  upon 
both  points,  as  pointed  out  in  the  proposition  and  statement.  There 
was  evidence  to  the  effect  that  the  horse  might  be  returned  if  plaintiff 
became  dissatisfied.  This  was  a  valid  ground  of  rescission  if  established, 
yet  the  charge  precluded  it.  There  was  evidence  that  the  defect  in  the 
knees  was  apparent,  but  that  whether  it  would  prove  injurious  would 
not  be  disclosed  by  inspection.  It  was  undisputed  that  plaintiff  saw 
the  condition  of  the  knees  and  inquired  about  their  effect,  and  accord- 
ing to  his  testimony  received  a  warranty  against  bad  results  from  the 
condition  of  the  knees.  Yet  the  charge  acquits  the  defendant  if  the  plain- 
tiff saw  the  defective  knees.  The  assignment  must  be  sustained.  The 
fact  that  the  excluded  issues  were  submitted  elsewhere  in  other  charges 
does  not  cure  the  error.  The  charges  are  not  so  framed  and  related  to 
each  other  as  to  be  given  the  effect  of  modifying  each  other. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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E.  A.  Day  et  al.  v.  H.  Foster  Johnson. 

< 

Decided  January  17,  1903. 

1.— Execution  Sale — Setting  Aside — Sheriff's  Deed. 

Where  land  was  sold  for  a  grossly  inadequate  price;  the  defendant  was  not 
called  on  to  point  out  the  property  to  be  levied  on;  the  writ  was  returnable  at 
a  time  not  permitted  by  law,  namely  in  ninety  instead  of  sixty  days,  and  the 
land  .was  sold  after  sixty  days,  and  was  so  described  as  to  render  it  uncertain 
that  it  was  the  land  levied  on,  the  court  was  justified  in  setting  aside  the  sale 
and  canceling  the  sheriff's  deed. 

2. — Innocent  Purchaser— Execution -Sale. 

One  who  buys  land  from  a  purchaser  at  execution  sale,  with  knowledge 
of  fatal  irregularities  in  such  sale,  and  that  it  had  been  set  aside  by  the  court, 
can  not  claim  as  an  innocent  purchaser. 

3. — Minor — Action  by  Next  Friend. 

A  minor  is  bound  by  the  result  of  a  suit  brought  for  him  by  a  next  friend 
who  is  duly  recognized  as  such  by  the  court. 

4.— Judgment  by  Agreement— Recitals. 

Where  a  judgment  is  entered  as  an  agreement  of  counsel  filed  in  an  action 
brought  for  a  minor  by  next  friend,  it  is  not  necessary  to  the  validity  of  the 
judgment  that  it  should  recite  that  evidence  was  heard  by  the  court. 

5.— Same — Setting  Aside  Judgment  by  Minor. 

If,  however,  the  judgment  was  against  the  interest  of  the  minor,  and  the 
facts  which  made  it  so  were  not  disclosed  to  the  court,  and  the  court  was 
thereby  induced  to  approve  the  agreement  for  judgment,  the  minor  would  be 
entitled,  as  between  the  parties  to  the  judgment,  to  have  it  set  aside.  See  case 
of  an  agreed  judgment  fixing  a  lien  on  land  of  a  minor  in  favor  of  a  prior  pur- 
chaser at  a  voidable  execution  sale  thereof,  held  subject  to  be  set  aside  as 
between  the  parties. 

6. — Same — Notice  to  Purchaser. 

A  finding  that  one  who  purchased  the  land  under  an  execution  issued  by 
virtue  of  the  agreed  judgment  knew  that  the  judge  who  approved  the  agree- 
ment and  entered  the  judgment  did  not  inquire  into  the  terms  of  the  agreement, 
was  not  sufficient  to  show  that  such  purchaser  had  notice  of  the  facts  that  ren- 
dered the  judgment  voidable. 

7. — Same— Judgment  Against  Next  Friend— Order  of  Sale — Variance. 

Where  judgment  was  entered  against  a  minor  and  his  next  friend,  suing 
for  him,  upon  an  agreement  recited  therein  in  full  which  showed  that  no  per- 
sonal judgment  against  the  next  friend  was  intended,  and  an  order  of  sale  issued 
under  the  judgment  described  it  as  a  judgment  against  the  minor  alone,  there 
was  no  variance. 

Error  from  the  District  Court  of  Franklin.  Tried  below  before  Hon. 
J.  M.  Talbot. 

R.  E.  Davenport,  Wilkins,  Vinson  &  Moore,  and  Glass,  Estes  &  King, 
for  plaintiffs  in  error. 

J.  F.  Jones,  P.  A.  Turner,  Chas.  S.  Todd,  and  R.  T.  Wilkinson,  for 
defendant  in  error. 

TEMPLETON,  Associate  Justice.— On  March  26,  1883,  W.  A. 
Pogue  recovered  judgment  in  the  Justice  Court  of  Precinct  No.  1  of 
Franklin  County  against  George  Foster  Johnson  for  the  sum  of  $94.83, 
with  12  per  cent  interest  from  that  date,  and  all  costs,  amounting  to 
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$2.90.  On  February  6,  1884,  execution  was  issued  on  said  judgment, 
and  on  April  9,  1884,  the  said  writ  was  levied  on  a  tTact  of  land  de- 
scribed as  follows:  "440  acres  of  land  belonging  to  Foster  Johnson, 
situated  on  Denton  Creek,  about  21/£  miles  west  of^Mt.  Vernon,  being 
a  tract  of  land  willed  to  Foster  Johnson  by  his  father  J.  F.  Johnson/' 
There  was  a  sale  under  the  levy  on  May  6,  1884,  Davenport  &  Son,  a 
firm  composed  of  W.  H.  C.  Davenport  and  C.  K.  Davenport,  becoming 
the  purchasers  on  their  bid  of  $100.  The  sheriff's  deed  to  Davenport  & 
Son  described  240  acres  of  the  William  Brown  survey  by  metes  and 
bounds  as  being  the  land  sold  under  the  writ.  The  execution  was  made 
returnable  in  ninety  days,  instead  of  sixty  days,  as  required  by  law, 
and  the  sale  took  place  more  than  sixty  days  after  the  issuance  of  the 
writ.  The  land  in  controversy  was  the  separate  property  of  George 
Foster  Johnson,  having  been  devised  to  him  by  his  father.  George 
Foster  Johnson,  together  with  his  wife  and  minor  son,  Harold  Foster 
Johnson,  resided  for  a  time  on  the  land  as  their  homestead.  Johnson 
and  nis  wife  were  divorced  in  December,  1883,  the  custody  of  the  said 
minor  and  the  use  of  the^aicL  land  for  homestead  purposes  being 
awarded  to  the  wife.  It  seems  that  she  at  once  married  again  and  moved 
off  the  premises.  The  land,  at  the  time  of  the  sale,  was  worth  many 
times  the  amount  bid  therefor  by  Davenport  &  Son.  George  Foster 
Johnson  died  intestate' in  June,  1884,  leaving  his  said  minor  son  as 
his  only  child*  and  sole  heir.    He  owned  no  property  except  said  land. 

On  December  11,  1885,  J.  H.  King,  as  next  friend  of  Harold  Foster 
Johnson,  filed  in  the  District  Court  of  Franklin  County  a  petition 
against  Davenport  &  Son  to  set  aside  the  said  execution  sale  and  to  can- 
cel the  said  sheriff's  deed.  The  facts  above  stated  were  alleged,  and  it 
was  charged  that  the  irregularities  attending  the  sale  rendered  the  same 
.  voidable,  if  not  void,  and  that  the  said  deed  constituted  a  cloud  on  the 
minor's  title,  who,  it  was  stated,  was  in  actual  possession  of  the  prem- 
ises. It  was  further  charged  that  Davenport  had  cut  and  removed 
from  the  land  timber  of  the  value  of  $1250,  and  the  plaintiff  sought  to 
recover  that  sum.  There  was  a  tender  of  the  amount  paid  by  Daven- 
port &  Son  for  the  land,  with  legal  interest,  in  case  the  court  should 
hold  that  there  could  be  no  recovery  without  such  payment.  Harold 
Foster  Johnson  was  6  years  and  9  months  old  at  the  date  of  the  insti- 
tution of  said  suit,  and  had  no  legal  guardian. 

Davenport  &  Son  answered  denying  generally  the  allegations  of  the 
petition  and  pleading  specially  that  they  acquired  title  to  the  said  land 
by  virtue  of  the  said  levy  and  the  sale  thereunder.  They  set  up  no 
claim  of  lien  against  the  land,  but  rested  their  defense  on  their  claim  of 
title. 

On  September  17,  1887,  the  said  King,  as  next  friend  for  said  minor, 
entered  into  a  written  agreement  with  Davenport  &  Son,  by  the  terms 
of  which  judgment  was  to  be  entered  in  said  cause  in  favor  of  the 
minor  for  the  recovery  of  the  land  in  controversy,  and  in  favor  of  Daven- 
for  $209.25,  and  the  same  was  declared  to  be  c  lien  on  the 
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said  land,  and  it  was  provided  that  if  said  sum  was  not  paid  to  Daven- 
port &  Son  by  the  1st  day  of  July,  1888,  an  order  of  sale  should  be 
issued  and  the  land  sold  to  satisfy  such  lien.  The  said  agreement  was 
filed  in  said  cause,  and  on  November  14,  1887,  at  a  regular  term  of  the 
court  in  which  the^uit  was  pending,  the  case  was  called  for  trial  and 
the  judge  of  the  court,  at  the  instance  of  the  parties,  entered  on  his 
docket  an  order  which  reads  thus:  "November  14,  1887.  Judgment 
as  per  agreement  filed."  The  order  appears  to  have  been  entered  with- 
out any  evidence  being  heard  and  upon  the  naked  statement  of  the 
attorneys  engaged  in  the  cause  that  the  agreement  had  been  made 
and  that  such  order  was  desired.  Judgment  was  entered  in  accordance 
with  said  agreement  on  the  minutes  of  the  court,  the  agreement  being 
inserted  in  full.  The  judgment  did  not  recite  that  the  court  heard  any 
evidence  or  was  informed  of  the  nature  and  terms  of  the  agreement, 
and  appeared  to  be  based  solely  on  the  agreement  and  the  order  of  the 
court  directing  judgment  accordingly.  The  minutes  of  that  term  of 
the  court  were  signed  by  the  judge  presiding,  and  yecite  that  the  *ame 
were  read  and  approved  by  the  court. 

The  said  minor  not  having  paid  the"  sulfr  adjudged  against  him,  order, 
of  sale  was,  on  July  10,  1888,  issued  on  6afd  judgment,  and  at  the  sale 
thereunder,  which  occurred  on  the  first  Tuesday  in  August  following, 
Davenport  &  Son  again  became  the  purchasers  on  a  bid  made  by  them 
of  $225,  and  they  received,  the  sheriff's  deed,  which  *was  promptly 
recorded.  In  1896,  W.  H.  C.  Davenport  conveyed  his  interest  in  the 
land  by  warranty  deed  to  C.  K.  Davenport,  who,  in  1899,  by  like  con- 
veyance, sold  and  transferred  the  land  to  R.  A.  Day  in  consideration 
of  $1250  cash. 

In  March,  1900,  Harold  Foster  Johnson  arrived  at  his  majority,  and 
soon  thereafter  instituted  this  suit  against  the  Davenports  and  Day. 
He  sought  to  set  aside  the  sale  made  under  the  execution  issued  out 
of  the  Justice  Court,  and  to  cancel  the  sheriff's  deed  made  to  the  pur- 
chasers at  the  sale  thereunder,  and  to  set  aside  the  said  agreed  judg- 
ment rendered  in  the  District  Court  and  the  sale  under  such  judgment, 
and  to  cancel  the  sheriff's  deed  made  to  the  purchasers  at  said  sale. 
The  issues  involved  were  submitted  to  a  jury,  and  upon  their  findings 
judgment  was  rendered  in  favor  of  the  plaintiff.  The  defendant  W. 
H.  C.  Davenport  filed  his  appeal  bond  in  due  time,  but  the  defendant 
Day  did  not,  and  has  brought  his  case  to  this  court  by  writ  of  error. 
The  defendant  C.  K.  Davenport  has  not  appealed. 

The  irregularities  attending  the  sale  under  the  justice's  judgment 
were  certainly  sufficient  to  justify  the  trial  court  in  setting  aside  the 
sale  and  canceling  the  sheriff's  deed.  The  land  was  sold  for  a  grossly 
inadequate  price;  the  defendant  in  the  writ  was  not  called  on  to  point 
out  property  to  be  levied  upon ;  the  writ  was  made  returnable  at  a  time 
not  permitted  by  law,  and  the  land  levied  on  and  that  sold  was  so  de- 
scribed as  to  render  it  doubtful,  if  not  hopelessly  uncertain,  what  land 
was  covered  by  the  levy  and  deed,  and  whether  the  land  levied  on  was 
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that  which  was  sold.  The  evidence  and  the  findings  show  that  the 
defendant  Day  had  such  notice  of  these  irregularities  as  would  preclude 
him,  from  asserting  the  claim  of  innocent  purchaser  based  on  said  sale 
and  deed.  He  knew,  at  the  time  he  bought,  that  the  6ale  had  been 
attacked,  and  that  judgment  had  been  entered  in  favor  of  the  plaintiff, 
H.  Foster  Johnson,  for  the  recovery  of  the  land  subject  to  a  lien  in 
favor  of  Davenport  &  Son.  His  claim  of  innocent  purchaser  finds  no 
sufficient  support  in  the  said  sale  and  deed,  and  the  trial  court  did  not 
err  in  bo  decreeing. 

It  follows,  then,  that  when  King,  as  next  friend  of  the  minor,  insti- 
tuted the  suit  against  Davenport  &  Son,  a  good  cause  of  action  existed 
in  favor  of  his  ward.  Under  the  practice  which  has  prevailed  in  this 
State  from  an  early  day,  King  was  justified  in  laying  the  minor's  case 
before  the  court,  and  when  the  court  recognized  him  in  the  capacity 
in  which  he  appeared  and  permitted  him  to  prosecute  the  suit,  he  be- 
came a  proper  representative  of  the  minor,  and  his  acts  done  in  that 
relation,  within  the  limits  of  his  authority,  were  binding  on  his  ward. 
Cannon  v.  Hemphill,  7  Texas,  184;  Railway  Co.  v.  Styron,  66  Texas, 
421.  The  court  in  which  the  suit  was  filed  had  jurisdiction  of  the 
parties  and  of  the  matters  involved.  The  action  of  the  court  in  ap- 
proving the  agreement  for  judgment  was  presumably  taken  after  the 
necessary  investigation.  The  court  was  not  required  to  hear  evidence, 
and  the  judgment  was  not  defective  because  it  failed  to  recite  that  evi- 
dence was  heard.  The  judgment  was,  on  its  face,  authorized  and  bind- 
ing, and  conclusive  of  the  rights  of  the  minor. 

We  think,  however,  that  if  the  judgment  was  against  the  interest  of 
the  minor  and  the  facts  which  made  it  so  were  not  disclosed  to  the 
court  and  the  court  was  thereby  induced  to  approve  the  agreement  for 
judgment,  the  minor  would  be  entitled,  as  between  the  parties  to 
the  judgment,  to  have  the  same  6et  aside.  Schneider  v.  Sellers,  25 
Texas  Civ.  App.,  226,  65  S.  W.  Rep.,  542.  In  Cannon  v.  Hemphill, 
supra,  the  court  said :  "It  is  true,  that  if  the  next  friend  does  not  lay 
his  case  properly  before  the  court,  by  collusion,  neglect,  or  mistake,  a 
new  bill  may  be  brought  in  behalf  of  the  infant."  So,  if  the  facts 
established  by  the  appellee  bring  his  case  within  the  rule  stated,  he  has 
shown  himself  entitled  to  a  decree  sustaining  his  bill  of  review  against 
Davenport  &  Son. 

It  appears  from  the  record  before  us  that  the  judgment  in  question 
was  entered  without  any  of  the  facts,  except  those  disclosed  by  the 
agreement  itself,  being  made  known  to  the  court.  The  agreement  pro- 
vided for  judgment  in  favor  of  Davenport  &  Son  for  $209.25,  and  for 
the  foreclosure  of  a  lien  which,  it  was  declared,  existed  against  the 
land  in  controversy  to  secure  said  debt.  As  a  matter  of  fact,  the  plead- 
ings of  Davenport  &  Son  set  up  no  claim  of  debt  or  lien.  The  only 
theory  on  which  such  claim  could  have  been  based,  was  that  Davenport 
&  Son  were  entitled  to  have  repaid  to  them  the  amount  of  their  bid  at 
the  execution  sale,  with  legal  interest,  before  the  minor  could  have 
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judgment  for  the  recovery  of  the  land.  As  the  sale  appears  to  have  been 
void,  and  as  Davenport  &  Son  never  obtained  possession  under  their 
purchase,  it  would  seem  that  there  was  no  legal  foundation  for  any 
such  claim.  But,  even  if  the  minor  was  bound  to  reimburse  them  for 
the  sum  paid  on  their  bid  and  the  same  constituted  a  lien  on  the  said 
lands,  still  the  agreement  was  unjust  to  the  minor,  since  it  charged  him 
with  an  obligation  to  pay  an  amount  considerably  in  excess  of  such 
sum.  The  minor  had  no  means  of  paying  the  sum  adjudged  against 
him,  and  no  prospect  of  obtaining  the  means  of  doing  so  before  the  day 
of  sale,  and  the  obvious  and  inevitable  effect  of  the  judgment  was  to 
expose  his  land  to  sacrifice.  The  land  was  worth  several  times  the 
amount  of  the  lien  fixed  upon  it  by  the  judgment,  but  the  lien  was 
foreclosed  against  the  entire  tract,  and  no  provision  made  for  securing 
means  to  satisfy  the  lien.  The  agreement  was  manifestly  improvident 
and  did  not  secure  to  the  infant  his  legal  rights.  We  are  of  opinion, 
therefore,  that  the  trial  court  did  not  err  in  holding  that,  as  between 
the  parties  to  the  said  judgment,  the  minor  plaintiff  therein  was  en- 
titled to  have  the  same  set  aside. 

As  the  judgment  was  not  void,  but  merely  voidable,  the  plaintiff  in 
error  Day  must  be  held  to  be  an  innocent  purchaser  unless  at  the  time 
he  bought  he  had  notice  of  the  facts  which  rendered  the  judgment 
voidable.  The  jury  found,  in  response  to  a  special  issue  submitted  by 
the  court,  that  Day  had  notice  of  the  claim  of  Johnson  to  the  land,  and 
of  the  fact  that  the  judge  presiding  when  the  judgment  was  entered 
did  not  inquire  into  the  terms  of  the  agreement.  We  are  of  opinion 
that  notice  of  such  facts  did  not,  as  a  matter  of  law,  amount  to  notice 
of  the  grounds  upon  which  Johnson  was  entitled  to  have  the  judgment 
set  aside.  It  may  have  been  sufficient  to  require  further  inquiry  on 
his  part  as  to  the  existence  of  such  grounds,  but  if  such  inquiry,  if 
pursued  with  proper  diligence,  would  not  have  led  to  a  knowledge  of 
the  essential  facts,  it  would  not  constitute  the  necessary  notice.  Day 
was  justified  in  relying  on  the  conclusive  effect  of  the  judgment,  in  the 
absence  of  notice  of  the  very  facts  which  made  it  voidable.  Because 
the  findings  of  the  jury  were  not  sufficient  to  show  that  he  had  such 
notice,  the  judgment  against  him  was  not  warranted. 

The  judgment  sought  to  be  set  aside  provided  that  "defendants, 
Davenport  &  Son,  do  have  and  recover  of  and  from  plaintiff,  Foster 
H.  Johnson,  and  his  next  friend,  John  H.  King,  the  sum  of  two  hun- 
dred and  nine  dollars  and  twenty-five  cents,"  while  the  order  of  sale 
described  the  judgment  as  being  against  Johnson  alone.  The  trial 
court  assumed  that  there  was  a  variance  between  the  order  of  sale  and 
the  judgment,  and  that  the  same  constituted  an  irregularity,  and  sub- 
mitted to  the  jury  the  issue  whether  such  irregularity  was  calculated 
to  affect  the  price  the  land  brought  at  the  sale.  The  question  was  an- 
swered in  the  affirmative,  as  was  the  further  question  whether  Day  had 
notice  of  the  fact.    We  are  of  opinion  that  the  trial  court  did  not 
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properly  construe  the  judgment.  The  agreement  for  judgment  was 
inserted  in  full  in  the  judgment,  and  shows  conclusively  that  King 
was  suing  as  next  friend,  and  that  no  personal  judgment  against  him 
was  contemplated.  The  judgment,  considered  as  a  whole,  shows  that 
it  was  intended  only  to  bind  the  minor  and  his  property,  and  that 
King  was  made  a  party  to  the  judgment  solely  in  his  representative 
capacity.  The  variance  between  the  judgment  and  the  order  of  sale 
constituted  no  such  irregularity  as  would,  when  coupled  with  the  inade- 
quate selling  price,  be  sufficient  grounds  for  setting  aside  the  sale. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


Texas  &  Pacific  Hailway  Company  v.  C.  M.  Adams. 

Decided  January  17,  1003. 

l^Carrier  of  Passenger— Injury  on  Freight  Train— Charge. 

In  an  action  by  a  passenger  for  injuries  sustained  while  riding  in  a  freight 
car,  a  charge  that  plaintiff  assumed  the  risks  incident  to  such  pushing  and  jerk- 
ing of  cars  as  was  necessary  and  proper  in  the  handling  of  the  car,  was  not 
erroneous  in  the  use  of  the  word  "necessary,"  and  because  of  a  refusal  to 
charge  that  plaintiff  could  not  recover  if  the  car  was  handled  in  the  usual  and 
proper  manner. 

2. — Same— Evidence  and  Charge. 

Where  plaintiff  testified  that  the  car  containing  himself  and  his  furniture 
was  kicked  back  onto  a  track  where  it  struck  some  other  cars  in  a  train  that 
was  being  made  up,  this  was  sufficient,  in 'the  absence  of  evidence  to  the  con- 
trary, to  warrant  the  charge  in  assuming  that  the  car  was  then  being  moved 
for  the  purpose  of  incorporating  it  in  a  train. 

3.— Same — Same — Negligence. 

It  was  not  error  to  refuse  to  charge  that  if  plaintiff  remained  in  the  car 
while  it  was  sidetracked  in  the  yards  at  a  junction  point  where  the  injury 
occurred,  his  act  in  doing  so  was  negligence,  where  the  only  testimony  relative 
to  his  remaining  in  the  car  was  that  of  plaintiff  to  the  effect  that  he  so 
remained  in  it  because  he  did  not  know  when  the  car  would  continue  the 
journey. 

4.— Same— Negligence  Per  Se— Standing  Up  in  Car. 

That  plaintiff  was  standing  up  in  the  car  at  the  time  of  the  jerk  and  injury 
did  not  constitute  negligence  per  se,  there  being  no  evidence  as  to  how  he  came 
to  be  on  his  feet  at  that  instant. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before 
Hon.  Eice  Maxey. 

T.  J.  Freeman  and  Head  &  Bxlldrd,  for  appellant. 

Randell,  Wood  &  Hassell,  for  appellee. 
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TEMPLETON",  Associate  Justice. — C.  M.  Adams  shipped  his 
household  furniture  and  his  horse  and  cow  from  Timpson  to  Sherman. 
The  property  was  transported  in  a  car  chartered  by  him  from  the  Texas 
&  Sabine  Valley  Eailway  Company.  The  car  was  billed  over  the  line 
of  said  company  from  Timpson  to  Longview,  and  from  that  point, 
through  Texarkana  Junction,  to  its  destination  over  the  line  of  the 
Texas  &  Pacific  Eailway  Company.  Adams,  together  with  his  minor 
son,  accompanied  the  car2  riding  therein  under  and  by  virtue  of  his 
contract  with  the  railway  companies.  The  car  was  incorporated  in  a 
freight  train  and  carried  to  Texarkana  Junction,  as  contracted.  Prom 
thence  it  was  carried  east  about  five  miles  to  the  city  of  Texarkana,  and 
then  back  through  the  junction  to  Sherman.  The  car  arrived  at 
Texarkana  about  6  o'clock  in  the  morning  and  was  set  out  in  the 
railroad  yards,  where  it  remained  until  about  noon.  Adams  and  his 
son  did  not  leave  the  car  during  the  time  it  was  at  Texarkana.  While 
the  car  was  in  the  yards  it  was  switched  from  the  track  where  it 
was  originally  placed  onto  another  track.  It  was  kicked  into  its  new 
position  against  a  lot  of  other  cars  with  such  violence  as  to  throw 
Adams,  who  was  standing  up  at  the  time,  against  a  box  and  injure 
him.  He  brought  suit  on  account  of  the  injury  so  received,  and,  on  a 
jury  trial,  obtained  a  judgment  from  which  the  company  has  prose- 
cuted an  appeal. 

The  last  clause  of  that  paragraph  of  the  charge  of  the  court  wherein 
the  defenses  of  the  company  were  submitted  to  the  jury,  reads  as  fol- 
lows: "You  are  further  instructed  that  in  taking  passage  in  said  car 
to  be  transported  therein,  the  plaintiff  assumed  the  risks  and  danger 
incident  to  whatever  jerking  and  pushing  of  said  car  against  other  cars 
that  was  necessary  and  proper  to  be  done  in  the  handling  and  transpor- 
tation of  said  car;  so,  if  you  should  believe  from  the  evidence  that  plain- 
tiff was  injured,  but  you  further  believe  from  the  evidence  that  such 
injuries  resulted  from  such  jerking  or  pushing  said  car  against  other 
cars  as  was  necessary  and  proper  in  order  to  couple  same  onto  other 
cars  when  making  up  the  train  with  which  said  car  was  to  be  transported, 
then  you  will  find  for  the  defendant."  In  its  first  assignment  of  error 
appellant  complains  of  that  part  of  said  clause  of  the  charge  where  the 
law  is  applied  to  the  facts,  and  in  the  same  connection  complains  of 
the  action  of  the  trial  court  in  refusing  to  give  a  special  charge  which 
reads  thus:  "Plaintiff  assumed  all  such  risks  as  were  attendant  upon 
the  proper  and  necessary  handling  of  the  freight  car  in  the  yards  at 
Texarkana,  and  if  this  car  was  handled  in  the  usual  and  proper  manner, 
then  you  will  return  a  verdict  for  the  defendant,  even* if  you  believe 
plaintiff  was  injured  in  the  handling  of  said  car." 

The  proposition  presented  under  this  assignment  is  that  the  use  of 

the  word  "necessary"  in  the  charge  complained  of  was  improper,  all 

that  was  required  to  release  defendant  being  that  the  car  was  handled 

in  the  usual  and  proper  way.    In  our  opinion  the  charge  given  cor- 
32  Civil— 8. 
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rectly  expressed  the  law  upon  the  issue  therein  presented.  If  the  car 
was  unnecessarily  and  needlessly  switched  about  the  yards,  the  fact 
that  the  doing  so  may  have  been  the  "usual"  way  of  handling  such  cars 
would  not  excuse  the  company.  That  the  employes  of  the  company 
were  bound  to  handle  the  car  properly  is  conceded,  and  it  can  not  be 
said  that  they  did  so,  if  it  was  moved  without  any  necessity  for  such 
action. 

Further  complaint  is  made  of  that  part  of  the  charge  above  consid- 
ered in  the  second  assignment  of  error.  It  is  insisted  that  the  court 
erred  in  assuming  in  said  charge  that  the  car  was  being  incorporated 
into  a  train,  and  requiring  of  the  company  the  use  of  such  care  as  was 
necessary  and  proper  in  coupling  the  same  on  to  other  cars  in  making 
up  a  train  in  which  said  car  was  to  be  transported,  for  the  reason  that 
there  was  no  evidence  that  the  car  was  being  handled  for  the  purpose 
of  coupling  it  onto  other  cars  in  doing  what  is  known  as  making  up  a 
train.  The  plaintiff  testified  that  the  car  "was  kicked  back  on  this 
track  and  went  back  with  considerable  force.  It  went  back  and  struck 
some  other  cars  in  a  train  which  was  being  made."  The  plaintiff  was 
not  further  examined  on  this  point,  and  there  was  no  other  evidence 
offered  bearing  on  this  question.  The  witnesses  for  the  company,  who 
were  its  employes  in  the  yards  at  Texarkana  and  who  are  no  doubt  the 
men  who  handled  the  car,  did  not  remember  the  occurrence.  In  this 
state  of  the  record  we  are  of  the  opinion  that  it  should  be  held  that 
appellant's  contention  is  not  well  taken.  It  is  a  reasonable,  if  not  a 
conclusive  inference  from  the  plaintiff's  testimony  that  the  car  was 
being  moved  for  the  purpose  of  incorporating  it  into  a  train.  The 
point  does  not  seem  to  have  been  regarded  by  the  parties  at  the  time  of 
the  trial  as  of  any  consequence,  and  we  think  it  was  not.  It  makes  no 
difference  whether  the  car,  at  the  time  of  the  accident,  was  being  placed 
in  position  in  a  train,  as  the  company,  in  any  case,  was  Bound  to  use 
ordinary  care  in  handling  it,  which  was  the  measure  of  care  laid  down 
in  the  charge.  We  believe  what  is  said  above  is  sufficient  to  dispose  of 
all  the  objections  to  said  charge,  including  the  contention  that  the  same 
was  upon  the  weight  of  the  evidence. 

In  its  third  assignment  of  error  appellant  complains  of  the  action 
of  the  trial  court  in  refusing  to  give  a  special  charge  which  reads  thus : 
"If  you  believe  from  the  evidence  that  plaintiff  remained  in  the  car 
when  it  was  put  in  the  yards  at  Texarkana,  and  was  there  on  the  side 
tracks,  and  that  his  so  remaining  was  negligence,  and  that  because  of 
such  negligence  the  accident  and  his  injury,  if  any  there  were,  were 
brought  about  or  proximately  contributed  to,  then  you  will  return  a 
verdict  for  defendant."  The  answer  to  this  complaint  is  that  the  evi- 
dence does  not  raise  the  issue  of  negligence  on  the  part  of  plaintiff  based 
on  the  fact  that  he  remained  in  the  car  while  it  was  in  the  yards  at 
Texarkana.  The  only  evidence  on  this  point  was  that  of  plaintiff  him- 
self, who  testified  as  follows:    "I  arrived  at  Texarkana,  if  it  was  Tex- 
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arkana  to  which  I  went,  about  6  o'clock  in  the  morning,  and  stayed 
there,  I  presume,  until  12  o'clock.  My  car  was  left  on  the  farthest 
track  from  the  depot  until  about  9:30  o'clock.  Then  it  was  switched 
to  another  track.  *  *  *  I  knew  when  I  was  in  Texarkana,  but  did 
not  know  that  it  was  Texarkana.  I  had  never  stopped  there.  I  did 
not  leave  the  car.  I  was  afraid  to  do  so,  as  I  had  no  notice  when  we 
would  leave  town.  I  did  not  know  how  big  Transcontinental  (Tex- 
arkana) Junction  was,  and  really  supposed  that  Texarkana  was  Trans- 
continental Junction,  as  I  was  billed  through  that  point.  I  was  hurt 
about  9:30  o'clock.  *  *  *  While  I  was  at  Texarkana  I  did  not 
leave  the  car  and  go  up  town.  I  remained  in  the  car  all  the  time.  I 
was  in  the  railroad  yards.  *  *  *  Yes,  when  I  was  in  Texarkana  I 
knew  that  I  was  in  the  railroad  yards.  I  saw  trains  switching  back  and 
forth.  I  knew  my  train  was  likely  to  be  moved  at  any  time.  I  did  not 
leave  the  car  on  that  account."  He  further  testified  that  he  had  been 
engaged  for  years  in  the  railway  service  in  the  capacity  of  station  agent, 
telegraph  operator  and  expressman. 

This  evidence  is  not  sufficient  to  raise  the  issue  that  it  was  the  duty  of 
the  plaintiff,  in  the  exercise  of  proper  care  for  his  own  safety,  to  leave 
the  car.  He  had  a  right  to  remain  in  the  car,  and  his  reasons  for  doing 
so  furnish  an  adequate  excuse  for  his  conduct.  0  The  danger  which  he 
ought  to  have  anticipated  as  a  result  of  his  remaining  in  the  car  was  that 
incident  to  a  necessary  and  proper  handling  of  the  car,  and  the  acci- 
dent was  not  occasioned  by  his  exposure  to  such  risk,  but  by  the  careless 
and  negligent  handling  of  the  car.  He  was  not  required  to  leave  the 
car,  where  he  had  a  right  to  be,  in  order  to  avoid  injury  from  such 
source,  and  can  not  be  charged  with  contributory  negligence  on  that 
account. 

The  court  instructed  the  jury,  in  substance,  that  if  the  fact  that 
plaintiff  was  standing  up  in  the  car  at  the  time  he  was  injured  con- 
tributed to  the  injury,  and  if  an  ordinarily  prudent  man  would  not 
have  been  standing  up  under  such  circumstances,  then  the  plaintiff  was 
not  entitled  to  recover.  Appellant,  in  its  fourth  and  last  assignment  of 
error,  contends  that  the  evidence  on  this  issue  is  such  as  to  require  a 
finding  that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
that  the  verdict  of  the  jury  is  therefore  contrary  to  the  evidence.  The 
plaintiff  testified  simply  that  he  was  standing  up  when  the  accident 
occurred.  His  son's  testimony  was  of  like  character.  No  other  wit- 
ness testified  on  the  subject.  The  parties  do  not  appear  to  have 
attempted  to  develop  the  reasons  for  the  plaintiff's  conduct  in  this  re- 
spect, though  the  evidence  suggests  the  theory  that  he  had  gone  or 
started  to  the  car  door  to  see  what  was  being  done  with  his  car.  Usually 
one  traveling  in  such  car  would  keep  his  seat,  but  if  he  does  not,  negli- 
gence on  his  part  is  not  implied  as  a  matter  of  law.  Under  the  system 
prevailing  in  this  State,  the  question  whether  an  ordinarily  prudent 
man  would  have  been  on  his  feet,  in  view  of  all  the  surroundings,  must 
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be  submitted  to  the  jury,  and  the  finding  of  the  jury  is  conclusive  of 
the  question,  unless  the  attendant  circumstances  are  such  that  the  find- 
ing is  incompatible  with  sound  reason  and  good  judgment.  We  can  not 
6ay  that  the  verdict  in  this  case  was  not  warranted. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  v. 

Mary  E.  Sherrill. 

Decided  January  ai,  1903. 

1. — Negligence — Carrier  of  Passengers — Charge. 

A  charge  that  "it  is  the  duty  of  a  railway  company  to  provide  a  stool  or 
some  other  means  to  enable  a  passenger  to  step  from  the  lower  step  of  its  car 
to  the  ground,  when  it  is  necessary  for  them  to  do  so  for  the  safety  of  the 
passenger,"  is  not  on  the  weight  of  evidence  in  assuming  that  the  failure  to 
provide  a  stool  would  constitute  negligence,  where,  in  the  charge  applying  the 
law  to  the  facts,  the  question  as  to  whether  the  failure  to  provide  such  means 
amounted  to  negligence  on  the  occasion  of  the  accident  was  pointedly  left  to 
the  decision  of  the  jury. 

2. — Same — Charge  Giving  Undue  Prominence. 

The  charge  was  not  objectionable  as  giving  undue  prominence  to  the  matter 
of  negligence  in  failing  to  provide  a  stool  where  such  matter  was  mentioned 
only  once  in  presenting  plaintiff's  theory  of  the  case  and  once  in  that  of  the 
defendant. 

3. — Same — Charge  on  Weight  of  Evidence. 

The  court  did  not  err  in  refusing  a  charge  that,  "it  is  not  negligence  in 
itself  for  a  railway  company  to  fail  to  provide  a  stool  for  passengers  to  get  on 
and  off  its  trains,"  as  this  would  have  been  an  invasion  of  the  province  of  the 
jury  in  determining  what  is  or  is  not  negligence. 

Appeal  from  the  District  Court  of  Rockwall.  Tried  below  before 
Hon.  J.  E.  Dillard. 

T.  S.  Miller  and  W.  C.  Jones,  for  appellant. 

W.  H.  Allen,  for  appellee. 

TEMPLETON,  Associate  Justice. — This  suit  was  brought  by  Mrs. 
Mary  E.  Sherrill  against  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  to  recover  damages  on  account  of  personal  injuries  received 
while  in  the  act  of  alighting  from  one  of  the  company's  passenger  trains. 
On  a  jury  trial  she  obtained  judgment  for  $5000,  and  this  appeal  is 
prosecuted  from  such  judgment. 

It  was  shown  on  the  trial  that  appellee  was  a  passenger  on  one  of 
appellant's  trains,  en  route  from  Dallas  to  Royce ;  that  the  train  reached 
Royce  in  the  nighttime ;  that  there  was  no  depot  building  at  Royce  and 
no  landing  place  provided  for  passengers,  the  depot  building  having  been 
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theretofore  destroyed  by  fire;  that  when  the  train  stopped  at  the  station, 
appellee  went  out  of  the  car  in  which  she  was  riding  and  down  the  steps 
of  the  car;  that  with  the  assistance  of  one  of  the  trainmen  she  attempted 
to  alight  and  fell  and  was  injured ;  that  it  was  about  twenty-two  inches 
from  the  bottom  step  of  the  car  to  the  ground ;  that  no  stool  was  provided 
for  passengers  to  step  off  upon ;  that  there  were  no  lights  about  the  land- 
ing place  except  the  lantern  of  the  trainman  which  imperfectly  lighted 
up  the  premises. 

Complaint  is  made  of  a  clause  in  the  charge  of  the  court  which  reads 
thus:  "And  it  is  the  further  duty  of  the  railway  company  to  provide 
a  stool  or  some  other  means  to  enable  a  passenger  to  step  from  the  lower 
step  of  its  car  to  the  ground,  when  it  is  necessary  for  them  to  do  so  for 
the  safety  of  the  passenger/"  Complaint  is  also  made  of  the  paragraph 
of  the  charge  wherein  the  rule  just  stated  is  applied  to  the  facts,  and 
the  jury  instructed  that  "if  the  defendant  company  was  guilty  of  negli- 
gence in  failing  (if  it  did)  to  provide  a  stool  or  some  other  means  to 
enable  plaintiff  to  alight  in  safety  from  its  car,  and  if  they  further  find 
and  believe  that  such  negligence  on  the  part  of  the  defendant  company 
(if  it  was  negligent  in  any  of  these  respects),  was  the  proximate  cause 
of  plaintiff's  injuries  (if  she  was  injured)  *  *  *  then  it  would  be 
the  duty  of  the  jury  to  find  for  the  plaintiff." 

It  is  urged  against  these  charges  that  the  same  are  upon  the  weight 
of  the  evidence,  in  that  it  is  assumed  therein  that  the  failure  to  provide 
a  stool  would  constitute  negligence.  The  language  of  the  charges 
refutes  the  criticism.  By  the  preliminary  charge  it  is  made  the  duty 
of  the  company  to  provide  a  stool  or  some  other  means  of  assisting  the 
descent  of  passengers  only  when  it  is  necessary  to  do  so  in  order  to 
sepure  the  safety  of  the  passengers.  In  the  charge  applying  the  law  to 
the  facts,  the  question  as  to  whether  the  failure  to  provide  such  means 
amounted  to  negligence  on  the  occasion  of  the  accident  was  pointedly 
left  to, the  decision  of  the  jury.  It  is  further  objected  that  the  charge 
lays  too  much  stress  upon  the  issue,  and  presents  the  same  so  prominently 
as  to  indicate  an  opinion  of  the  court  thereon  adverse  to  appellant.  Save 
in  the  connection  above  set  out,  we  find  in  the  charge  only  one  refer- 
ence to  the  issue,  and  that  in  the  paragraph  wherein  the  defendant's 
side  of  the  question  was  submitted  to  the  jury.  The  matter  does  not 
appear  to  have  been  mentioned  in  the  charge  more  frequently  than 
necessary,  and  certainly  was  not  presented  in  such  manner  as  was  cal- 
culated to  unduly  impress  the  jury  with  the  importance  of  the  issue. 

Appellant  complains  of  the  action  of  the  court  in  refusing  to  give  a 
special  charge  which  reads  as  follows:  "It  is  not  negligence  in  itself 
for  a  railway  company  to  fail  to  provide  a  stool  for  passengers  to  get 
on  and  off  its  trains."  It  is  too  clear  for  controversy,  that  the  question  is 
one  of  fact  which  must  be  left  to  the  determination  of  the  jury.  The 
requested  charge  was  an  invasion  of  the  province  of  the  jury,  and  was 
properly  refused. 

It  is  insisted  that  the  verdict  is  not  sustained  by  the  evidence,  and  that 
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it  is  excessive  in  amount.  That  the  plaintiff  was  injured  as  alleged  is 
abundantly  established  by  affirmative  testimony.  That  her  injuries 
were  of  a  serious  and  permanent  character  is  shown  by  direct  and  posi- 
tive evidence.  If  the  witnesses  for  the  plaintiff  are  worthy  of  belief,  her 
case  has  been  fully  made  out.  The  question  of  their  credibility  has  been 
settled  by  the  jury  and  the  finding  against  defendant  is  conclusive. 
The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Bailway  Company  of  Texas  v. 

Geo.  B.  Bowles  et  al. 

Decided  February  7,  1903. 

1.— Railroad*— Negligence— Injury  at  Crossing. 

It  is  negligence  for  a  railroad  company  to  leave  cars  in  a  street  so  near  a 
public  crossing  that  a  coupling  therewith  can  not  be  made  without  forcing  them 
onto  the  crossing,  and  to  make  the  coupling  without  seeing  that  the  crossing 
is  clear. 

2. — Same— Contributory  Negligence. 

Facts  held  to  sustain  a  finding  that  deceased  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to  cross  a  railway  track  near  standing  care  which 
were,  in  making  a  coupling,  suddenly  thrown  back  upon  him,  the  evidence  show- 
ing- that  the  moving  cars  and  engine  were  making  little  noise  and  that  the 
standing  cars  were  moved  suddenly  and  with  great  force. 

3. — Action  for  Death — Measure  of  Damages — Future  Earnings— Charge. 

Where,  in  an  action  for  death,  the  court  charged  that  the  measure  of  dam- 
ages is  such  sum  as  would  represent  the  value  of  the  deceased's  future  earn- 
ings, which  plaintiffs,  his  daughters,  had  a  reasonable  expectation  he  would  have 
contributed  to  them  had  he  lived,  such  charge  was  not  subject  to  the  construc- 
tion that  plaintiffs  might  be  allowed  all  of  deceased's  future  earnings. 

4. — Same — Evidence — Age — Opinion. 

It  was  competent  in  such  action  to  prove  the  age  of  the  deceased  by  the 
opinions  of  a  daughter,  and  of  another  person  who  had  known  him  a  long  time, 
both  testifying  as  to  his  appearance,  and  the  daughter  testifying  that  his  age 
was  not  in  the  family  Bible;  and  it  was  not  necessary  to  account  for  the  non- 
production  of  the  Bible  in  order  to  admit  such  opinion  evidence. 

5. — Same — Married  Daughters— Expectation  of  Aid. 

Evidence  was  admissible  in  such  action  to  show  that  one  of  deceased's 
daughters  had  separated  from  her  husband  and  was,  at  the  time  of  his  death, 
on  her  way  to  him,  and  that  the  husband  of  another  daughter  was  dying  of 
consumption  and  unable  to  support  her,  as  bearing  on  the  question  of  the 
amount  they  might  reasonably  expect  that  he  would  have  contributed  to  their 
support. 

6. — Bill  of  Exceptions — Continuance. 

The  rule  which  provides  that,  in  the  absence  of  a  bill  of  exceptions,  the 
overruling  of  an  application  for  continuance  will  not  be  reviewed,  even  though 
an  exception  be  noted,  is  not  in  conflict  with  the  statute,  and  is  adhered  to. 

7. — New  Trial — Newly  Discovered  Evidence. 

An  application  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
is  properly  refused  where  it  appears  that  the  same  evidence  was  set  up  in  a 
motion  for  continuance  which  was  abandoned  before  the  trial. 
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Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
J.  M.  Talbot. 

E.  B.  Perkins  and  Glass,  Estes  &  King,  for  appellant. 

P.  A.  Turner,  W.  H.  Arnold,  and  B.  J.  Stuart,  for  appellees. 

TEMPLETON,  Associate  Justice.— On  February  15,  1902,  H.  W. 
Allen  was  struck  and  killed  by  the  cars  of  the  St.  Louis  Southwestern 
Bailway  Company  of  Texas.  He  left  four  married  daughters  who,  in 
conjunction  with  their  husbands,  brought  this  suit  against  the  company 
to  recover  the  damages  sustained  by  them  on  account  of  the  death  of 
their  father.    A  jury  awarded  them  the  sum  of  $5000. 

The  accident  occurred  while  appellant  was  crossing  Front  Street  in 
the  city  of  Texarkana.  The  street  runs  east  and  west.  The  railroad 
tracks  also  run  east  and  west,  and  are  laid  in  the  street.  Appellant's 
depot  is  situated  north  and  the  Union  depot  south  of  the  tracks,  about 
sixty  feet  intervening  between  the  two  depots.  The  west  end  of  the 
Union  depot  is  directly  opposite  appellant's  depot,  but  the  Union  depot 
extends  much  farther  east  than  appellant's  depot.  There  is  a  plank 
walk,  ten  or  twelve  feet  wide,  extending  across  the  street  from  the  west 
end  of  the  Union  depot  to  appellant's  depot.  The  walk  was  constructed, 
originally  for  convenience  of  the  railway  companies  in  transferring  bag- 
gage, mail  and  express  from  one  depot  to  the  other,  but  it  had  been  long 
and  continuously  used  by  the  public  generally  as  a  footway  with  the 
knowledge  and  acquiescence  of  the  companies.  The  street  was  one  of 
the  public  streets  of  the  city.  The  plank  walk  crossed  three  railroad 
tracks.  The  first  track,  which  was  located  just  south  of  appellant's 
depot,  was  appellant's  main  track.  The  second  or  middle  track  was 
appellant's  passing  track.  A  short  distance  east  of  the  depot  there  was 
a  switch,  where  the  two  tracks  came  together.  There  was  another 
switch  550  feet  west  of  the  plank  walk  where  the  tracks  came  together 
again.  The  view  in  both  directions  was  not  obstructed,  by  any  change 
in  the  course  or  by  any  structure.  The  third  track,  which  was  located 
just  north  of  the  Union  depot,  was  a  track  of  the  Texas  &  Pacific 
Bailway  Company.  The  main  tracks  of  that  company  and  of  the  Iron 
Mountain  company  are  located  south  of  the  Union  depot.  The  depot 
of  the  Kansas  City  Southern  Bailway  Company  is  located  on  the  north 
side  of  Front  Street,  north  of  and  opposite  appellant's  depot. 

Allen  lived  at  Ashdown,  Ark.,  a  station  on  the  Kansas  City  Southern 
Bailway,  about  twenty  miles  north  of  Texarkana.  One  of  his  daughters, 
Mrs.  Spry,  lived  at  Marshall,  Texas,  a  station  on  the  Texas  &  Pacific 
Bailway  south  of  Texarkana.  She  desired  to  go  to  her  father,  and 
notified  him  to  meet  her  at  Texarkana.  He  went  there  for  that  purpose, 
and,  shortly  before  the  Texas  &  Pacific  train  on  which  he  expected  his 
daughter  was  due  to  arrive,  went  to  the  Union  depot.  He  stayed  in 
the  sitting  room  at  the  east  end  of  the  depot  a  few  minutes  and  then 
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went  out  at  the  south  door  of  said  room.  He  was  next  seen,  so  far  as 
the  evidence  shows,  on  the  plank  walk  on  Front  Street.  He  was 
traveling  north  and  had  about  reached  appellant's  main  track.  As  he 
was  crossing  the  track  some  box  cars,  which  were  standing  just  west  of 
the  walk,  were  bumped  into  by  a  train  of  freight  cars  coming  up  the 
track  from  the  west.  The  collision  impelled  the  cars  across  the  walk. 
The  cars  struck  Allen,  run  over  him  and  killed  him. 

The  cars  which  struck  Allen  had  been  placed  on  the  main  track  a 
few  minutes  before  the  accident  occurred.  There  were  four  of  them, 
and  they  were  loaded  with  merchandise.  They  were  stationed  just  west 
of  the  plank  walk  and  scarcely  far  enough  to  clear  the  crossing.  There 
was  no  engine  attached  to  them.  The  crew  which  was  handling  them, 
after  placing  them  in  the  position  stated,  had  pulled  their  engine  back 
on  the  passing  track  and  west  down  said  track  past  the  switch  west 
of  the  depot.  There  were  thirteen  cars  attached  to  the  engine,  ten  of 
which  were  loaded.  The  engine  was  at  the  west  end  of  the  train.  After 
pulling  past  the  said  switch  the  train  was  backed  in  on  the  main  track 
and  against  the  four  cars  which  had  been  left  on  the  said  track.  The 
collision  caused  the  accident.  When  the  car  struck  Allen  the  engine 
was  about  625  feet  west  of  the  plank  walk.  The  cars  were  being  moved 
so  as  to  get  them  in  a  proper  position  for  unloading. 

The  evidence  is  sufficient  to  warrant  the  conclusion  that  the  operatives 
of  the  train  were  guilty  of  negligence  in  bumping  into  the  standing 
cars  and  forcing  the  same  suddenly  across  the  walk  without  having  taken 
the  proper  precautions  to  ascertain  whether  the  way  was  clear.  And  we 
think  it  is  sufficient  to  justify  the  finding  of  the  jury  that  Allen  was 
not  guilty  of  contributory  negligence.  It  is  true  that  his  purpose  in 
going  across  the  street  was  not  shown.  He  does  not  appear  to  have  had 
any  business  at  appellant's  depot,  but  he  may  have  been  going  over  to 
the  Kansas  City  Southern  depot  to  see  about  tickets  or  something  con- 
nected with  his  trip  home.  At  any  rate,  no  matter  what  his  purpose 
was,  he  was  on  a  public  street  and  on  a  much  used  walk.  He  was  where 
he  had  a  right  to  be,  and  was  neither  a  trespasser  nor  a  licensee.  He 
must  have  seen  the  car  he  attempted  to  pass,  but,  as  there  was  no  engine 
attached,  he  may  reasonably  have  concluded  that  he  could  cross  the 
track  in  safety.  He  was  justified  in  assuming  that  the  cars  would  not 
be  suddenly  backed  over  the  crossing  without  full  warning  being  given. 
He  may  not  have  observed  the  cars  backing  up,  or  if  he  did,  may  not 
have  had  reason  to  suppose  that  they  would  be  hurled  against  the  stand- 
ing cars  in  the  manner  they  were.  There  was  evidence  tending  to  show 
that  the  moving  cars  were  making  little  noise  and  that  they  were  backed 
into  and  against  the  standing  cars  with  great  force.  If  the  bell  was 
ringing,  about  which  there  is  a  conflict  in  the  evidence,  the  engine  was 
at  such  distance  from  the  walk  that  Allen  may  not  have  heard  the  same. 
There  was  no  employe  of  the  company  at  the  crossing  to  warn  him  that 
the  coupling  was  about  to  be  made.  The  question  of  negligence  or  not 
on  the  part  of  Allen  was  properly  left  to  the  decision  of  the  jury  and 
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their  finding  is  conclusive.  Railway  Co.  v.  Lee,  70  Texas,  500 ;  Railway 
Co.  v.  Boozer,  70  Texas,  536;  Railway  Co.  v.  Crosnoe,  72  Texas,  83; 
Railway  Co.  v.  Lowry,  61  Texas,  154;  Railway  Co.  v.  Dyer,  76  Texas, 
160 ;  Railway  Co.  v.  Graves,  59  Texas,  332 ;  Railway  Co.  v.  Wilson,  60 
Texas,  144.  Appellants  assignments  of  error  which  urge  the  contention 
that  the  evidence  fails  to  establish  liability  are  overruled. 

One  paragraph  of  the  court's  charge  to  the  jury  reads  thus :  "If  you 
believe  and  find  from  the  evidence  that  on  the  15th  day  of  February, 
1902,  defendant  had  some  box  cars  standing  on  the  north  track  or  track 
nearest  its  said  depot,  and  west  of  said  plank  crossing,  without  auy 
engine  attached  to  them,  and  that  while  H.  W.  Allen  was  walking 
along  said  plank  crossing  going  north  from  the  west  end  of  the  said 
Union  depot  to  the  depot  of  defendant,  and  that  just  as  he  got  about 
the  middle  of  the  railroad  track  on  which  said  box  cars  were  standing, 
the  servants  of  the  defendant  in  charge  of  one  of  its  engines  attached  to 
other  freight  cars,  west  of  said  crossing,  backed  said  freight  cars  east 
on  the  track  where  said  box  cars  were  standing  and  struck  said  box  cars 
with  great  force  and  suddenly  moved  said  box  cars  east  against  the 
said  H.  W.  Allen  and  knocked  him  down  and  passed  over  him  and 
killed  him  as  alleged  in  plaintiffs'  petition;  and  if  you  further  find 
from  the  evidence  that  the  servants  of  defendant  in  charge  of  said 
engine  and  cars  failed  to  exercise  ordinary-  care  to  observe  the  said 
H.  W.  Allen  in  attempting  to  pass  over  said  railroad  track  along  said 
plank  crossing  and  to  avoid  striking  and  injuring  him;  and  if  you  find 
that  the  placing  and  leaving  of  said  box  cars  on  the  railroad  track 
without  an  engine  attached  to  them  and  the  striking  of  them  with  the 
other  cars  and  engine  as  alleged,  if  so  struck,  and  the  failure,  if  any,  on 
the  part  of  the  defendant's  said  servants  to  use  ordinary  care  to  observe 
said  Allen  in  attempting  to  cross  said  railroad  track,  was  negligence, 
and  that  but  for  such  negligence,  if  any,  the  said  H.  W.  Allen  would 
not  have  been  struck  by  the  said  cars  and  killed,  and  if  you  further  find 
from  the  evidence  that  plaintiffs  have  suffered  any  pecuniary  damages 
by  reason  of  the  said  Allen's  death,  then  you  will  return  a  verdict  for 
plaintiffs  against  the  defendant  for  such  sum,  as  actual  damages,  as 
the  evidence  may  show  them  entitled  to  under  the  instructions  herein- 
after given  you." 

Complaint  is  made  of  this  paragraph  of  the  charge  on  the  ground 
that  appellant  had  a  right  to  leave  the  cars  standing  on  the  track  and 
to  couple  the  other  cars  onto  them,  and  that  it  was  not  negligence,  in 
law  or  in  fact,  to  do  so.  That  appellant  had  a  right  to  leave  the  cars 
on  the  track  and  to  make  the  coupling  can  not  be  doubted.  But,  if 
the  cars  were  left  so  near  the  crossing  that  the  necessary  coupling  could 
not  be  made  without  driving  the  cars  upon  and  over  the  crossing,  it 
was  negligence  to  make  the  coupling  without  taking  the  proper  pre- 
cautions to  see  that  the  crossing  was  clear.  The  position  in  which  the 
cars  were  left  and  the  making  of  the  coupling  can  not  be  left  out  of 
consideration  in  determining  whether  there  was  negligence.    The  neces- 
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sity  of  seeing  whether  the  crossing  was  clear  arose  from  the  fact  that 
the  coupling  could  not  be  made  without  forcing  the  cars  over  the 
crossing.  The  proposition  was  correctly  presented  in  the  charge,  and 
the  complaint  of  appellant  is  not  well  taken.  It  is  further  urged  that 
the  pleadings  did  not  raise  the  issue  in  the  form  it  was  submitted.  The 
facts  were  fully  stated  in  the  petition,  and  it  was  alleged  that  appellant's 
servants  exercised  no  care  to  ascertain  whether  the  crossing  was  clear 
before  making  the  coupling.  We  think  the  petition  fairly  raised  the 
issue  that  was  submitted  to  the  jury.  The  contention  of  appellant  is 
presented  in  other  forms,  but  what  has  been  said  is  sufficient  to  dispose 
of  the  question  in  all  its  phases. 

Another  paragraph  of  the  charge  reads  thus:  "If  you  find  that  the 
plaintiffs  are  entitled  to  recover,  then  you  will  apportion  the  sum  so 
found  among  them  in  such  sums  as  you  may  determine  each  is  entitled 
to  receive ;  and  you  are  instructed  that  the  measure  of  damages,  if  plain- 
tiffs are  entitled  to  recover,  is  such  sum  as  would  represent  the  worth 
or  value  of  the  future  earnings  of  the  deceased,  Allen,  which  his  daugh- 
ters, who  are  plaintiffs  herein,  had  a  reasonable  expectation  he  would 
have  contributed  to  them  had  he  lived,  and  in  determining  the  amount 
of  damages,  if  any,  sustained  by  them  on  account  of  the  death  of  the 
said  H.  W.  Allen,  you  may  consider  6aid  Allen's  capacity  for  earning 
money,  his  age  at  the  date  of  his  death,  and  the  probable  expectancy 
and  duration  of  his  life." 

Complaint  is  made  of  this  paragraph  of  the  charge  on  the  ground 
that  the  same  is  misleading,  in  that  it  is  calculated  to  cause  the  jury 
to  believe  that  they  might  allow  the  plaintiffs  all  of  the  future  earnings 
of  the  deceased,  and  not  merely  that  part  of  his  future  earnings  which 
he  would  have  contributed  to  their  support  had  he  lived.  It  is  conceded 
that  the  court  was  attempting  to  follow  the  rule  laid  down  in  approved 
cases,  and  that  the  charge  may  be  construed  as  intended  by  the  court, 
but  it  is  urged  that  the  charge  is  susceptible  of  the  construction  stated 
above,  and  that  the  jury  may  have  so  understood  it  and  based  their 
finding  upon  the  entire  future  earnings  of  the  deceased,  and  not  upon 
the  portion- thereof  he  would  have  contributed  to  the  plaintiffs.  The 
charge  is  not  capable  of  such  construction  without  departing  from  the 
clear  intent  and  meaning  of  the  language  used.  The  charge  informed 
the  jury  that  the  measure  of  damages  was  such  sum  as  would  represent 
the  present  worth  or  value  of  the  future  earnings  of  the  deceased  which 
he  would  have  contributed  to  the  plaintiffs  had  he  lived.  The  charge 
can  not  be  construed  to  mean  that  the  jury  was  authorized  to  allow  the 
plaintiffs  the  entire  future  earnings  of  the  deceased,  regardless  of 
whether  he  would  have  contributed  his  whole  earnings  to  their  support, 
without  ignoring  the  limitation  expressed  in  the  charge.  The  charge 
being  open  to  but  one  construction,  it  can  not  be  held  to  have  been 
misleading.  Ii  stated  the  true  measure  of  damage  in  unambiguous 
language,  and  no  other  instruction  on  that  issue  was  necessary. 

The  age  of  the  deceased  was  a  material  issue.    Two  witnesses  testified 


St.  L.  S.  W.  Ey.  Co.  v.  Bowles.  123 

upon  that  issue.  Mrs.  Spry,  one  of  his  daughters,  testified  that  her 
father  did  not  know  his  own  age  exactly,  but  from  what  he  had  told 
her  regarding  his  age,  he  was  about  63  years  old;  that  about  ten  years 
before  he  died,  he  spoke  of  writing  to  relatives  and  learning  his  exact 
age,  but  whether  he  ever  did  so,  the  witness  did  not  know ;  that  his  age 
was  not  then  of  record  in  the  family  Bible.  She  gave  it  as  her  opinion, 
judging  by  her  knowledge  of  him  and  by  what  he  had  told  her  and  by 
his  appearance,  that  he  was  60  to  63  years  old  at  the  time  of  his  death. 
Another  witness  testified  that  he  had  known  the  deceased  a  long  time, 
and  gave  it  as  his  opinion,  based  on  his  knowledge  of  the  man  and  on 
his  appearance,  that  Allen  was  between  60  and  65  years  old  at  the  time 
he  was  killed.  Appellant  objected  to  the  opinions  of  these  witnesses  on 
the  grounds  that  there  was  better  evidence,  and  that  it  was  not  a  matter 
about  which  the  opinions  of  witnesses  could  be  received.  It  is  insisted 
that,  in  proving  age,  the  record  of  births  in  the  family  Bible  is  the  best 
evidence.  Such  record  is  hearsay,  but  if  it  appears  to  have  been  properly 
kept  and  comes  from  the  right  custody,  it  is  admissible  because  of  the 
necessities  of  the  case.  It  is  not  the  best  evidence,  and  is  not  required 
to  be  produced  or  accounted  for  before  other  testimony  can  be  introduced. 
The  witnesses  who  gave  their  opinions  as  to  the  age  of  the  deceased  had 
long  been  familiar  with  the  deceased  and  testified  fully  as  to  his  appear- 
ance. We  think,  under  the  circumstances  shown,  that  the  opinions 
were  properly  received. 

The  plaintiffs  were  permitted  to  pifove,  over  objections  by  defendant, 
that  Mrs.  Spry  had  separated  permanently  from  her  husband,  and  that 
she,  accompanied  by  her  children,  was  on  her  way  to  Ashdown,  where 
she  was  to  live  with  her  father  and  be  supported  by  him,  when  he  was 
killed.  The  plaintiffs  were  also  permitted  to  6how  that  the  husband 
of  Mrs.  Westbrook,  one  of  the  daughters,  was  dying  with  consumption, 
and  was  confined  to  his  bed  and  unable  to  earn  a  support  for  his  wife. 
The  objections  to  all  this  testimony  were  properly  overruled.  Any 
evidence  tending  to  show  the  amount  which  the  deceased  would  have 
contributed  to.  the  support  of  his  daughters  was  admissible.  The  testi- 
mony which  defendant  sought  to  have. excluded  showed  the  necessities 
of  Mrs.  Spry  and  Mrs.  Westbrook  and  their  reliance  on  their  father^ 
for  support  and  their  grounds  for  expecting  assistance  from  him. 

As  stated  above,  the  jury  awarded  the  plaintiffs  the  sum  of  $5000. 
It  was  apportioned  as  follows :  to  Mrs.  Spry,  $2000 ;  to  Mrs.  Westbrook, 
$1500;  to  Mrs.  Gentry,  $1000;  to  Mrs.  Bowles,  $500.  It  is  insisted 
that  the  verdict  is  excessive!  That  this  is  true  as  to  Mrs.  Bowles  there 
can  be  no  doubt.  She  lived  at  a  distance  from  her  father  and  was 
married  to  a  man  who  is  able  to  care  for  her  and  who  does  care  for  her. 
Since  her  marriage  she  has  received  nothing  from  her  father.  The 
necessities  of  her  sisters  would  have  probably  consumed  all  the  surplus 
earnings  of  the  deceased,  and  no  reasonable  probability  of  more  than 
nominal  contributions  to  Mrs.  Bowles  was  shown.     There  is  no  doubt 

that,  had  Allen  not  been  killed,  the  other  plaintiffs  would  have  received 
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properly  construe  the  judgment.  The  agreement  for  judgment  was 
inserted  in  full  in  the  judgment,  and  shows  conclusively  that  King 
was  suing  as  next  friend,  and  that  no  personal  judgment  against  him 
was  contemplated.  The  judgment,  considered  as  a  whole,  shows  that 
it  was  intended  only  to  bind  the  minor  and  his  property,  and  that 
King  was  made  a  party  to  the  judgment  solely  in  his  representative 
capacity.  The  variance  between  the  judgment  and  the  order  of  sale 
constituted  no  such  irregularity  as  would,  when  coupled  with  the  inade- 
quate selling  price,  be  sufficient  grounds  for  setting  aside  the  sale. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


Texas  &  Pacific  Railway  Company  v.  C.  M.  Adams. 

Decided  January  17,  1903. 

l.-^Carrier  of  Passenger— Injury  on  Freight  Train-— Charge. 

In  an  action  by  a  passenger  for  injuries  sustained  while  riding  in  a  freight 
car,  a  charge  that  plaintiff  assumed  the  risks  incident  to  such  pushing  and  jerk- 
ing of  cars  as  was  necessary  and  proper  in  the  handling  of  the  car,  was  not 
erroneous  in  the  use  of  the  word  "necessary,"  and  because  of  a  refusal  to 
charge  that  plaintiff  could  not  recover  if  the  car  was  handled  in  the  usual  and 
proper  manner. 

2. — Same — Evidence  and  Charge. 

Where  plaintiff  testified  that  the  car  containing  himself  and  his  furniture 
was  kicked  back  onto  a  track  where  it  struck  some  other  cars  in  a  train  that 
was  being  made  up,  this  was  sufficient,  in -the  absence  of  evidence  to  the  con- 
trary, to  warrant  the  charge  in  assuming  that  the  car  was  then  being  moved 
for  the  purpose  of  incorporating  it  in  a  train. 

3. — Same— Same — Negligence. 

It  was  not  error  to  refuse  to  charge  that  if  plaintiff  remained  in  the  car 
while  it  was  sidetracked  in  the  yards  at  a  junction  point  where  the  injury 
occurred,  his  act  in  doing  so  was  negligence,  where  the  only  testimony  relative 
to  his  remaining  in  the  car  was  that  of  plaintiff  to  the  effect  that  he  so 
remained  in  it  because  he  did  not  know  when  the  car  would  continue  the 
journey. 

4.— Same — Negligence  Per  Se — Standing  Up  in  Car. 

That  plaintiff  was  standing  up  in  the  car  at  the  time  of  the  jerk  and  injury 
did  not  constitute  negligence  per  se,  there  being  no  evidence  as  to  how  he  came 
to  be  on  his  feet  at  that  instant. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before 
Hon.  Rice  Maxey. 

T.  J.  Freeman  and  Head  &  Dilhird,  for  appellant. 

Randell,  Wood  &  Rassell,  for  appellee. 
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TEMPLETON,  Associate  Justice. — C.  M.  Adams  shipped  his 
household  furniture  and  his  horse  and  cow  from  Timpson  to  Sherman. 
The  property  was  transported  in  a  car  chartered  by  him  from  the  Texas 
&  Sabine  Valley  Bailway  Company.  The  car  was  billed  over  the  line 
of  said  company  from  Timpson  to  Longview,  and  from  that  point, 
through  Texarkana  Junction,  to  its  destination  over  the  line  of  the 
Texas  &  Pacific  Railway  Company.  Adams,  together  with  his  minor 
son,  accompanied  the  cart  riding  therein  under  and  by  virtue  of  his 
contract  with  the  railway  companies.  The  car  was  incorporated  in  a 
freight  train  and  carried  to  Texarkana  Junction,  as  contracted.  From 
thence  it  was  carried  east  about  five  miles  to  the  city  of  Texarkana,  and 
then  back  through  the  junction  to  Sherman.  The  car  arrived  at 
Texarkana  about  6  o'clock  in  the  morning  and  was  set  out  in  the 
railroad  yards,  where  it  remained  until  about  noon.  Adams  and  his 
son  did  not  leave  the  car  during  the  time  it  was  at  Texarkana.  While 
the  car  was  in  the  yards  it  was  switched  from  the  track  where  it 
was  originally  placed  onto  another  track.  It  was  kicked  into  its  new 
position  against  a  lot  of  other  cars  with  such  violence  as  to  throw 
Adams,  who  was  standing  up  at  the  time,  against  a  box  and  injure 
him.  He  brought  suit  on  account  of  the  injury  so  received,  and,  on  a 
jury  trial,  obtained  a  judgment  from  which  the  company  has  prose- 
cuted an  appeal. 

The  last  clause  of  that  paragraph  of  the  charge  of  the  court  wherein 
the  defenses  of  the  company  were  submitted  to  the  jury,  reads  as  fol- 
lows: "You  are  further  instructed  that  in  taking  passage  in  said  car 
to  be  transported  therein,  the  plaintiff  assumed  the  risks  and  danger 
incident  to  whatever  jerking  and  pushing  of  said  car  against  other  cars 
that  was  necessary  and  proper  to  be  done  in  the  handling  and  transpor- 
tation of  said  car ;  so,  if  you  should  believe  from  the  evidence  that  plain- 
tiff was  injured,  but  you  further  believe  from  the  evidence  that  such 
injuries  resulted  from  such  jerking  or  pushing  said  car  against  other 
cars  as  was  necessary  and  proper  in  order  to  couple  same  onto  other 
cars  when  making  up  the  train  with  which  said  car  was  to  be  transported, 
then  you  will  find  for  the  defendant."  In  its  first  assignment  of  error 
appellant  complains  of  that  part  of  said  clause  of  the  charge  where  the 
law  is  applied  to  the  facts,  and  in  the  same  connection  complains  of 
the  action  of  the  trial  court  in  refusing  to  give  a  special  charge  which 
reads  thus:  "Plaintiff  assumed  all  such  risks  as  were  attendant  upon 
the  proper  and  necessary  handling  of  the  freight  car  in  the  yards  at 
Texarkana,  and  if  this  car  was  handled  in  the  usual  and  proper  manner, 
then  you  will  return  a  verdict  for  the  defendant,  even* if  you  believe 
plaintiff  was  injured  in  the  handling  of  said  car." 

The  proposition  presented  under  this  assignment  is  that  the  use  of 
the  word  "necessary"  in  the  charge  complained  of  was  improper,  all 
that  was  required  to  release  defendant  being  that  the  car  was  handled 
in  the  usual  and  proper  way.    In  our  opinion  the  charge  given  cor- 
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properly  construe  the  judgment.  The  agreement  for  judgment  was 
inserted  in  full  in  the  judgment,  and  shows  conclusively  that  King 
was  suing  as  next  friend,  and  that  no  personal  judgment  against  him 
was  contemplated.  The  judgment,  considered  as  a  whole,  shows  that 
it  was  intended  only  to  bind  the  minor  and  his  property,  and  that 
King  was  made  a  party  to  the  judgment  solely  in  his  representative 
capacity.  The  variance  between  the  judgment  and  the  order  of  sale 
constituted  no  such  irregularity  as  would,  when  coupled  with  the  inade- 
quate selling  price,  be  sufficient  grounds  for  setting  aside  the  sale. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


Texas  &  Pacific  Railway  Company  v.  C.  M.  Adams. 

Decided  January  17,  1903. 

l.—Carrier  of  Passenger— Injury  on  Freight  Train— Charge. 

In  an  action  by  a  passenger  for  injuries  sustained  while  riding  in  a  freight 
car,  a  charge  that  plaintiff  assumed  the  risks  incident  to  such  pushing  and  jerk- 
ing of  cars  as  was  necessary  and  proper  in  the  handling  of  the  car,  was  not 
erroneous  in  the  use  of  the  word  "necessary,"  and  because  of  a  refusal  to 
charge  that  plaintiff  could  not  recover  if  the  car  was  handled  in  the  usual  and 
proper  manner. 

2. — Same — Evidence  and  Charge. 

Where  plaintiff  testified  that  the  car  containing  himself  and  his  furniture 
was  kicked  back  onto  a  track  where  it  struck  some  other  cars  in  a  train  that 
was  being  made  up,  this  was  sufficient,  in -the  absence  of  evidence  to  the  con- 
trary, to  warrant  the  charge  in  assuming  that  the  car  was  then  being  moved 
for  the  purpose  of  incorporating  it  in  a  train. 

8. — Same — Same — Negligence. 

It  was  not  error  to  refuse  to  charge  that  if  plaintiff  remained  in  the  car 
while  it  was  sidetracked  in  the  yards  at  a  junction  point  where  the  injury 
occurred,  his  act  in  doing  so  was  negligence,  where  the  only  testimony  relative 
to  his  remaining  in  the  car  was  that  of  plaintiff  to  the  effect  that  he  so 
remained  in  it  because  he  did  not  know  when  the  car  would  continue  the 
journey. 

4.— Same— Negligence  Per  Se— Standing  Up  in  Car. 

That  plaintiff  was  standing  up  in  the  car  at  the  time  of  the  jerk  and  injury 
did  not  constitute  negligence  per  se,  there  being  no  evidence  as  to  how  he  came 
to  be  on  his  feet  at  that  instant. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before 
Hon.  Rice  Maxey. 

T.  J.  Freeman  and  Head  &  Dilldrd,  for  appellant. 

Randell,  Wood  &  Hassell,  for  appellee. 
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TEMPLETON,  Associate  Justice. — C.  M.  Adams  shipped  his 
household  furniture  and  his  horse  and  cow  from  Timpson  to  Sherman. 
The  property  was  transported  in  a  car  chartered  by  him  from  the  Texas 
&  Sabine  Valley  Eailway  Company.  The  car  was  billed  over  the  line 
of  said  company  from  Timpson  to  Longview,  and  from  that  point, 
through  Texarkana  Junction,  to  its  destination  over  the  line  of  the 
Texas  &  Pacific  Eailway  Company.  Adams,  together  with  his  minor 
son,  accompanied  the  cart  riding  therein  under  and  by  virtue  of  his 
contract  with  the  railway  companies.  The  car  was  incorporated  in  a 
freight  train  and  carried  to  Texarkana  Junction,  as  contracted.  From 
thence  it  was  carried  east  about  five  miles  to  the  city  of  Texarkana,  and 
then  back  through  the  junction  to  Sherman.  The  car  arrived  at 
Texarkana  about  6  o'clock  in  the  morning  and  was  set  out  in  the 
railroad  yards,  where  it  remained  until  about  noon.  Adams  and  his 
son  did  not  leave  the  car  during  the  time  it  was  at  Texarkana.  While 
the  car  was  in  the  yards  it  was  switched  from  the  track  where  it 
was  originally  placed  onto  another  track.  It  was  kicked  into  its  new 
position  against  a  lot  of  other  cars  with  such  violence  as  to  throw 
Adams,  who  was  standing  up  at  the  time,  against  a  box  and  injure 
him.  He  brought  suit  on  account  of  the  injury  so  received,  and,  on  a 
jury  trial,  obtained  a  judgment  from  which  the  company  has  prose- 
cuted an  appeal. 

The  last  clause  of  that  paragraph  of  the  charge  of  the  court  wherein 
the  defenses  of  the  company  were  submitted  to  the  jury,  reads  as  fol- 
lows: "You  are  further  instructed  that  in  taking  passage  in  said  car 
to  be  transported  therein,  the  plaintiff  assumed  the  risks  and  danger 
incident  to  whatever  jerking  and  pushing  of  said  car  against  other  cars 
that  was  necessary  and  proper  to  be  done  in  the  handling  and  transpor- 
tation of  said  car;  so,  if  you  should  believe  from  the  evidence  that  plain- 
tiff was  injured,  but  you  further  believe  from  the  evidence  that  such 
injuries  resulted  from  such  jerking  or  pushing  said  car  against  other 
cars  as  was  necessary  and  proper  in  order  to  couple  same  onto  other 
cars  when  making  up  the  train  with  which  said  car  was  to  be  transported, 
then  you  will  find  for  the  defendant."  In  its  first  assignment  of  error 
appellant  complains  of  that  part  of  said  clause  of  the  charge  where  the 
law  is  applied  to  the  facts,  and  in  the  same  connection  complains  of 
the  action  of  the  trial  court  in  refusing  to  give  a  special  charge  which 
reads  thus:  "Plaintiff  assumed  all  such  risks  as  were  attendant  upon 
the  proper  and  necessary  handling  of  the  freight  car  in  the  yards  at 
Texarkana,  and  if  this  par  was  handled  in  the  usual  and  proper  manner, 
then  you  will  return  a  verdict  for  the  defendant,  even* if  you  believe 
plaintiff  was  injured  in  the  handling  of  said  car." 

The  proposition  presented  under  this  assignment  is  that  the  use  of 
the  word  "necessary"  in  the  charge  complained  of  was  improper,  all 
that  was  required  to  release  defendant  being  that  the  car  was  handled 
in  the  usual  and  proper  way.    In  our  opinion  the  charge  given  cor- 
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rectly  expressed  the  law  upon  the  issue  therein  presented.  If  the  car 
was  unnecessarily  and  needlessly  switched  about  the  yards,  the  fact 
that  the  doing  so  may  have  been  the  "usual"  way  of  handling  such  cars 
would  not  excuse  the  company.  That  the  employes  of  the  company 
were  bound  to  handle  the  car  properly  is  conceded,  and  it  can  not  be 
said  that  they  did  so,  if  it  was  moved  without  any  necessity  for  such 
action. 

Further  complaint  is  made  of  that  part  of  the  charge  above  consid- 
ered in  the  second  assignment  of  error.  It  is  insisted  that  the  court 
erred  in  assuming  in  said  charge  that  the  car  was  being  incorporated 
into  a  train,  and  requiring  of  the  company  the  use  of  such  care  as  was 
necessary  and  proper  in  coupling  the  same  on  to  other  cars  in  making 
up  a  train  in  which  said  car  was  to  be  transported,  for  the  reason  that 
there  was  no  evidence  that  the  car  was  being  handled  for  the  purpose 
of  coupling  it  onto  other  cars  in  doing  what  is  known  as  making  up  a 
train.  The  plaintiff  testified  that  the  car  "was  kicked  back  on  this 
track  and  went  back  with  considerable  force.  It  went  back  and  struck 
some  other  cars  in  a  train  which  was  being  made."  The  plaintiff  was 
not  further  examined  on  this  point,  and  there  was  no  other  evidence 
offered  bearing  on  this  question.  The  witnesses  for  the  company,  who 
were  its  employes  in  the  yards  at  Texarkana  and  who  are  no  doubt  the 
men  who  handled  the  car,  did  not  remember  the  occurrence.  *In  this 
state  of  the  record  we  are  of  the  opinion  that  it  should  be  held  that 
appellant's  contention  is  not  well  taken.  It  is  a  reasonable,  if  not  a 
conclusive  inference  from  the  plaintiff's  testimony  that  the  car  was 
being  moved  for  the  purpose  of  incorporating  it  into  a  train.  The 
point  does  not  seem  to  have  been  regarded  by  the  parties  at  the  time  of 
the  trial  as  of  any  consequence,  and  we  think  it  was  not.  It  makes  no 
difference  whether  the  car,  at  the  time  of  the  accident,  was  being  placed 
in  position  in  a  train,  as  the  company,  in  any  case,  was  Bound  to  use 
ordinary  care  in  handling  it,  which  was  the  measure  of  care  laid  down 
in  the  charge.  We  believe  what  is  said  above  is  sufficient  to  dispose  of 
all  the  objections  to  said  charge,  including  the  contention  that  the  same 
was  upon  the  weight  of  the  evidence. 

In  its  third  assignment  of  error  appellant  complains  of  the  action 
of  the  trial  court  in  refusing  to  give  a  special  charge  which  reads  thus : 
"If  you  believe  from  the  evidence  that  plaintiff  remained  in  the  car 
when  it  was  put  in  the  yards  at  Texarkana,  and  was  there  on  the  side 
tracks,  and  that  his  so  remaining  was  negligence,  and  that  because  of 
such  negligence  the  accident  and  his  injury,  if  any  there  were,  were 
brought  about  or  proximately  contributed  to,  then  you  will  return  a 
verdict  for  defendant."  The  answer  to  this  complaint  is  that  the  evi- 
dence does  not  raise  the  issue  of  negligence  on  the  part  of  plaintiff  based 
on  the  fact  that  he  remained  in  the  car  whileit  was  in  the  yards  at 
Texarkana.  The  only  evidence  on  this  point  was  that  of  plaintiff  him- 
self, who  testified  as  follows:    "I  arrived  at  Texarkana,  if  it  was  Tex- 
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arkana  to  which  I  went,  about  6  o'clock  in  the  morning,  and  stayed 
there,  I  presume,  until  12  o'clock.  My  car  was  left  on  the  farthest 
track  from  the  depot  until  about  9:30  o'clock.  Then  it  was  switched 
to  another  track.  *  *  *  I  knew  when  I  was  in  Texarkana,  but  did 
not  know  that  it  was  Texarkana.  I  had  never  stopped  there.  I  did 
not  leave  the  car.  I  was  afraid  to  do  so,  as  I  had  no  notice  when  we 
would  leave  town.  I  did  not  know  how  big  Transcontinental  (Tex- 
arkana) Junction  was,  and  really  supposed  that  Texarkana  was  Trans- 
continental Junction,  as  I  was  billed  through  that  point.  I  was  hurt 
about  9:30  o'clock.  *  *  *  While  I  was  at  Texarkana  I  did  not 
leave  the  car  and  go  up  town.  I  remained  in  the  car  all  the  time.  I 
was  in  the  railroad  yards.  *  *  *  Yes,  when  I  was  in  Texarkana  I 
knew  that  I  was  in  the  railroad  yards.  I  saw  trains  switching  back  and 
forth.  I  knew  my  train  was  likely  to  be  moved  at  any  time.  I  did  not 
leave  the  car  on  that  account."  He  further  testified  that  he  had  been 
engaged  for  years  in  the  railway  service  in  the  capacity  of  station  agent, 
telegraph  operator  and  expressman. 

This  evidence  is  not  sufficient  to  raise  the  issue  that  it  was  the  duty  of 
the  plaintiff,  in  the  exercise  of  proper  care  for  his  own  safety,  to  leave 
the  car.  He  had  a  right  to  remain  in  the  car,  and  his  reasons  for  doing 
so  furnish  an  adequate  excuse  for  his  conduct.  t  The  danger  which  he 
ought  to  have  anticipated  as  a  result  of  his  remaining  in  the  car  was  that 
incident  to  a  necessary  and  proper  handling  of  the  car,  and  the  acci- 
dent was  not  occasioned  by  his  exposure  to  such  risk;  but  by  the  careless 
and  negligent  handling  of  the  car.  He  was  not  required  to  leave  the 
car,  where  he  had  a  right  to  be,  in  order  to  avoid  injury  from  such 
source,  and  can  not  be  charged  with  contributory  negligence  on  that 
account. 

The  court  instructed  the  jury,  in  substance,  that  if  the  fact  that 
plaintiff  was  standing  up  in  the  car  at  the  time  he  was  injured  con- 
tributed to  the  injury,  and  if  an  ordinarily  prudent  man  would  not 
have  been  standing  up  under  such  circumstances,  then  the  plaintiff  was 
not  entitled  to  recover.  Appellant,  in  its  fourth  and  last  assignment  of 
error,  contends  that  the  evidence  on  this  issue  is  such  as  to  require  a 
finding  that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
that  the  verdict  of  the  jury  is  therefore  contrary  to  the  evidence.  The 
plaintiff  testified  simply  that  he  was  standing  up  when  the  accident 
occurred.  His  son's  testimony  was  of  like  character.  No  other  wit- 
ness testified  on  the  subject.  The  parties  do  not  appear  to  have 
attempted  to  develop  the  reasons  for  the  plaintiff's  conduct  in  this  re- 
spect, though  the  evidence  suggests  the  theory  that  he  had  gone  or 
started  to  the  car  door  to  see  what  was  being  done  with  his  car.  Usually 
one  traveling  in  such  car  would  keep  his  seat,  but  if  he  does  not,  negli- 
gence on  his  part  is  not  implied  as  a  matter  of  law.  Under  the  system 
prevailing  in  this  State,  the  question  whether  an  ordinarily  prudent 
man  would  have  been  on  his  feet,  in  view  of  all  the  surroundings,  must 
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be  submitted  to  the  jury,  and  the  finding  of  the  jury  is  conclusive  of 
the  question,  unless  the  attendant  circumstances  are  such  that  the  find- 
ing is  incompatible  with  sound  reason  and  good  judgment.  We  can  not 
say  that  the  verdict  in  this  case  was  not  warranted. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Eailway  Company  v. 

Mary  E.  Sherrill. 

Decided  January  31,  1903. 

1. — Negligence — Carrier  of  Passengers — Charge. 

A  charge  that  "it  is  the  duty  of  a  railway  company  to  provide  a  stool  or 
some  other  means  to  enable  a  passenger  to  step  from  the  lower  step  of  its  car 
to  the  ground,  when  it  is  necessary  for  them  to  do  so  for  the  safety  of  the 
passenger,"  is  not  on  the  weight  of  evidence  in  assuming  that  the  failure  to 
provide  a  stool  would  constitute  negligence,  where,  in  the  charge  applying  the 
law  to  the  facts,  the  question  as  to  whether  the  failure  to  provide  such  means 
amounted  to  negligence  on  the  occasion  of  the  accident  was  pointedly  left  to 
the  decision  of  the  jury. 

2. — Same — Charge  Giving  Undue  Prominence. 

The  charge  was  not  objectionable  as  giving  undue  prominence  to  the  matter 
of  negligence  in  failing  to  provide  a  stool  where  such  matter  was  mentioned 
only  once  in  presenting  plaintiff's  theory  of  the  case  and  once  in  that  of  the 
defendant. 

3. — Same — Charge  on  Weight  of  Evidence. 

The  court  did  not  err  in  refusing  a  charge  that,  "it  is  not  negligence  in 
itself  for  a  railway  company  to  fail  to  provide  a  stool  for  passengers  to  get  on 
and  off  its  trains,"  as  this  would  have  been  an  invasion  of  the  province  of  the 
jury  in  determining  what  is  or  is  not  negligence. 

Appeal  from  the  District  Court  of  Rockwall.  Tried  below  before 
Hon.  J.  E.  Dillard. 

T.  8.  Miller  and  W.  C.  Jones,  for  appellant. 

W .  H.  Allen,  for  appellee. 

TEMPLETON,  Associate  Justice. — This  suit  was  brought  by  Mrs. 
Mary  E.  Sherrill  against  the  Missouri,  Kansas  &  Texas  Eailway  Com- 
pany of  Texas  to  recover  damages  on  account  of  personal  injuries  received 
while  in  the  act  of  alighting  from  one  of  the  company's  passenger  trains. 
On  a  jury  trial  she  obtained  judgment  for  $5000,  and  this  appeal  is 
prosecuted  from  such  judgment. 

It  was  shown  on  the  trial  that  appellee  was  a  passenger  on  one  of 
appellant's  trains,  en  route  from  Dallas  to  Royce ;  that  the  train  reached 
Royce  in  the  nighttime ;  that  there  was  no  depot  building  at  Royce  and 
no  landing  place  provided  for  passengers,  the  depot  building  having  been 
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theretofore  destroyed  by  fire;  that  when  the  train  stopped  at  the  station, 
appellee  went  out  of  the  ear  in  which  she  was  riding  and  down  the  steps 
of  the  car;  that  with  the  assistance  of  one  of  the  trainmen  6he  attempted 
to  alight  and  fell  and  was  injured ;  that  it  was  about  twenty-two  inches 
from  the  bottom  step  of  the  car  to  the  ground ;  that  no  stool  was  provided 
for  passengers  to  step  off  upon ;  that  there  were  no  lights  about  the  land- 
ing place  except  the  lantern  of  the  trainman  which  imperfectly  lighted 
up  the  premises. 

Complaint  is  made  of  a  clause  in  the  charge  of  the  court  which  reads 
thus:  "And  it  is  the  further  duty  of  the  railway  company  to  provide 
a  stool  or  some  other  means  to  enable  a  passenger  to  step  from  the  lower 
step  of  its  car  to  the  ground,  when  it  is  necessary  for  them  to  do  60  for 
the  safety  of  the  passenger/"  Complaint  is  also  made  of  the  paragraph 
of  the  charge  wherein  the  rule  just  stated  is  applied  to  the  facts,  and 
the  jury  instructed  that  "if  the  defendant  company  was  guilty  of  negli- 
gence in  failing  (if  it  did)  to  provide  a  stool  or  some  other  means  to 
enable  plaintiff  to  alight  in  safety  from  its  car,  and  if  they  further  find 
and  believe  that  such  negligence  on  the  part  of  the  defendant  company 
(if  it  was  negligent  in  any  of  these  respects),  was  the  proximate  cause 
of  plaintiff's  injuries  (if  she  was  injured)  *  *  *  then  it  would  be 
the  duty  of  the  jury  to  find  for  the  plaintiff." 

It  is  urged  against  these  charges  that  the  same  are  upon  the  weight 
of  the  evidence,  in  that  it  is  assumed  therein  that  the  failure  to  provide 
a  stool  would  constitute  negligence.  The  language  of  the  charges 
refutes  the  criticism.  By  the  preliminary  charge  it  is  made  the  duty 
of  the  company  to  provide  a  stool  or  some  other  means  of  assisting  the 
descent  of  passengers  only  when  it  is  necessary  to  do  so  in  order  to 
sepure  the  safety  of  the  passengers.  In  the  charge  applying  the  law  to 
the  facts,  the  question  as  to  whether  the  failure  to  provide  such  means 
amounted  to  negligence  on  the  occasion  of  the  accident  was  pointedly 
left  to  .the  decision  of  the  jufy.  It  is  further  objected  that  the  charge 
lays  too  much  stress  upon  the  issue,  and  presents  the  same  so  prominently 
as  to  indicate  an  opinion  of  the  court  thereon  adverse  to  appellant.  Save 
in  the  connection  above  set  out,  we  find  in  the  charge  only  one  refer- 
ence to  the  issue,  and  that  in  the  paragraph  wherein  the  defendant's 
side  of  the  question  was  submitted  to  the  jury.  The  matter  does  not 
appear  to  have  been  mentioned  in  the  charge  more  frequently  than 
necessary,  and  certainly  was  not  presented  in  such  manner  as  was  cal- 
culated to  unduly  impress  the  jury  with  the  importance  of  the  issue. 

Appellant  complains  of  the  action  of  the  court  in  refusing  to  give  a 
special  charge  which  reads  as  follows:  "It  is  not  negligence  in  itself 
for  a  railway  company  to  fail  to  provide  a  stool  for  passengers  to  get 
on  and  off  its  trains."  It  is  too  clear  for  controversy,  that  the  question  is 
one  of  fact  which  must  be  left  to  the  determination  of  the  jury.  The 
requested  charge  was  an  invasion  of  the  province  of  the  jury,  and  was 
properly  refused. 

It  is  insisted  that  the  verdict  is  not  sustained  by  the  evidence,  and  that 
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A.  W.  May  v.  W.  P.  Martin  et  al. 

Decided  February  28,  1903. 

1. — Notes— Pledge— Estoppel— Innocent  Purchaser. 

Where  the  owner  of  a  note  places  the  apparent  title  to  it  in  another  who 
induces  a  loan  company  to  advance  him  money  and  accept  the  note  as  security 
therefor,  the  owner  is  estopped  from  questioning  the  validity  of  the  pledge,  and 
the  loan  company  will  be  protected  as  an  innocent  purchaser. 

2. — Same— Notice — Sale  of  Pledge — Tender. 

The  loan  company  could  subject  the  note  so  pledged  to  ft  to  the  payment 
of  the  debt  in  the  manner  provided  by  the  terms  of  the  pledge,  although  notice 
of  the  owner's  claim  was  given  to  it  after  the  right  had  become  so  vested,  and 
it  acquired  a  perfect  title  to  the  note  by  purchase  at  a  sale  thereof  made  after 
such  notice,  under  the  terms  of  the  pledge,  and  in  the  absence  of  a  tender  by 
the  owner  of  the  note  of  the  amount  of  the  debt  secured  by  the  pledge. 

3. — Verdict — Intervener  and  Plaintiff. 

Where  a  verdict  awards  to  an  intervener  the  title  to  the  cause  of  action, 
it  authorizes  a  judgment  against  the  plaintiff,  although  the  latter  is  not  named 
therein,  and  another  party  who  is  not  claiming  adversely  to  the  plaintiff  can 
not  complain  of  the  verdict  on  that  ground. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

R.  H.  Capers,  for  plaintiff  in  error. 

TEMPLETON,  Associate  Justice.— Suit  by  W.  P.  Martin  against 
Mrs.  Frazer  and  her  husband  on  a  note  for  $375,  executed  by  Mrs. 
Frazer  when  she  was  a  feme  sole,  and  secured  by  mortgage  on  certain 
real  estate.  A.  W.  May  and  the  Dallas  Loan  and  Trust  Company  filed 
pleas  in  intervention,  each  of  them  claiming  to  be  the  sole  and  exclusive 
owner  of  the  cause  of  action  in  suit.  A  jury  was  impaneled  to  try  the 
case,  but  when  the  evidence  was  in  the  court  instructed  a  verdict  for 
the  trust  company.    May  has  appealed  by  writ  of  error. 

Conclusions  of  Fact. — There  is  no  controversy  as  to  the  facts.  On 
May  27,  1901,  May  was  the  owner  of  the  said  note,  and  on  that  day, 
by  a  written  transfer  reciting  a  cash  consideration  of  $375  paid,  assigned 
the  same  to  Martin.  On  the  following  day  Martin,  by  a  separate  instru- 
ment, retransferred  the  note  to  May,  but  retained  the  note  and  the 
original  assignment.  The  object  of  these  transactions  was  to  place  the 
apparent  title  in  Martin  in  order  that  he  might  sue  on  the  note  in  his 
own  name,  it  being  intended  that  the  beneficial  ownership  should  remain 
in  May.  Martin  brought  this  suit  in  August,  1901.  On  March  14, 
1902,  he  applied  to  the  trust  company  for  a  loan,  and  offered  to  pledge 
the  said  note  as  security  therefor.  He  obtained  a  loan  of  $105,  and 
executed  and  delivered  a  written  instrument  pledging  the  note  as 
security  for  the  loan.  The  said  instrument  provided  for  the  sale  of 
the  security  in  case  of  default,  and  that  the  trust  company  might 
become  the  purchaser  at  such  sale.     It  was  filed  for  record  with  the 
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county  clerk,  and  was  noted  on  the  docket  of  the  court  in  which  the 
suit  was  pending.  The  assignment  by  May  to  Martin  was  attached  as 
an  exhibit  to  Martin's  petition  in  said  suit,  and  the  trust  company  knew 
of  and  relied  on  the  same  in  dealing  with  Martin.  It  had  no  notice  of 
the  reassignment  to  May,  or  of  the  fact  that  May  was  the  real  owner 
of  the  note.  On  June  3,  1902,  May  learned  that  Martin  had  pledged 
the  note  to  the  trust  company,  and  two  days  later  filed  his  plea  in  inter- 
vention. He  notified  the  trust  company  that  he  was  the  owner  of  the 
note,  but  did  not  offer  to  pay  the  debt  for  which  the  note  had  been 
pledged.  Martin's  debt  to  the  trust  company  having  matured,  and 
payment  being  refused,  the  trust  company  caused  the  note  to  be  sold 
in  accordance  with  the  terms  of  the  pledge.  It  became  the  purchaser 
at  the  sale  for  a  sum  just  sufficient  to  cover  its  debt.  It  thereupon 
intervened  in  the  said  suit,  and  the  case  was  tried  with  the  result  stated. 
May  has  never  paid  or  offered  to  pay  the  debt  owing  by  Martin  to  the 
trust  company. 

> 
Conclusions  of  Law. — 1.  May  having  voluntarily  placed  the  apparent 
title  to  the  note  in  Martin,  and  the  trust  company  having  been  induced 
by  the  said  act  of  May  to  make  the  loan  to  Martin  and  accept  the  note 
as  security  therefor,  May  is  estopped  from  questioning  the  validity  of 
the  pledge,  and  the  trust  company  is  entitled  to  be  protected  as  an 
innocent  purchaser.     Kempner  v.  Huddleston,  90  Texas,  182. 

2.  The  trust  company  had  a  right  to  subject  the  security  pledged 
to  it  by  Martin  to  the  payment  of  the  principal  debt,  in  the  manner 
provided  by  the  terms  of  the  pledge,  and  its  right  was  not  affected  by 
notice  of  May's  claim  of  ownership  given  after  the  right  had  been 
acquired  and  had  become  vested.  The  purchase  by  the  trust  company 
related  back  to  the  date  of  the  pledge,  and  the  pledge  being  valid,  a 
perfect  title  was  acquired  by  the  purchaser.  Kirby  v.  Moody,  84 
Texas,  201. 

3.  May  could  have  prevented  the  sale  under  the  pledge  by  paying  to 
the  trust  company  the  debt  for  which  the  note  had  been  pledged.  Having 
failed  to  pay  or  tender  payment  of  such  debt,  the  foreclosure  sale  was 
authorized,  and  was  conclusive  of  May's  rights.  His  title  was  subordi- 
nate to  the  pledge,  and  he  was  bound,  for  his  own  protection,  to  satisfy 
the  debt  which  was  a  charge  against  his  property.  Not  having  offered 
to  do  equity,  he  is  in  no  position  to  complain.  Goldfrank  v.  Young, 
64  Texas,  432. 

4.  It  is  urged  that  the  verdict  is  not  such  as  to  authorize  the  judg- 
ment for  the  reason  that  there  is  no  reference  in  the  verdict  to  the 
plaintiff  Martin.  There  was  a  general  verdict  in  favor  of  the  trust 
company,  and  a  special  verdict  against  all  the  other  parties  by  name, 
except  Martin.  The  general  verdict  was  sufficient  in  itself  alone  to 
warrant  the  judgment,  and  a  special  finding  against  Martin  was  un- 
necessary. The  only  real  controversy  was  between  the  trust  company 
and  May.    Besides,  Martin  is  not  complaining  of  the  verdict  or  judg- 
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ment,  and  May  can  not  do  so  for  him.    The  judgment  provides  that 
Martin  take  nothing  by  reason  of  his  suit,  and  is  therefore  a  final  dis- 
position of  the  case  as  to  him. 
The  judgment  is  affirmed. 

Affirmed. 

ON  REHEABING. 

In  the  original  opinion  the  obligation  sued  on  was  described  as  a 
note.  As  a  matter  of  fact  it  was  a  contract  to  pay  the  sum  stated  as 
attorney's  fees,  and  was  not  in  the  form  of  a  promissory  note.  It  was 
not  a  negotiable  instrument,  but  was,  of  course,  assignable.  It  was 
written  evidence  of  a  debt,  and  the  fact  that  it  was  not  a  promissory 
note  does  not  affect  the  questions  decided  or  require  any  change  in  the 
conclusions  reached.    The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Security  Trust  and  Life  Insurance  Company  v. 
John  M.  Hallum,  Guardian. 

Decided  March  14,  1903. 

life  Insurance — Forfeiture — Nonpayment  of  Premium — Notice  to  Insured. 

In  an  action  on  a  life  policy  made  subject  to  the  laws  of  New  York  it 
appeared  that  a  statute  of  that  State  prohibited  any  life  Insurance  company 
from  declaring  a  forfeiture  of  a  policy  for  nonpayment  of  a  premium  unless  a 
notice  had  been  mailed  to  the  insured  stating,  inter  alia,  that  if  the  premium 
is  not  paid  at  maturity  "the  policy  and  all  payments  thereon  will  become  for- 
feited and  void,  except  as  to  the  right  to  the  surrender  value  or  paid-up  policy 
as  in  this  chapter  provided."  Held,  that  a  notice  merely  declaring,  in  lieu  of 
such  clause,  that  if  the  premium  is  not  paid  at  maturity,  "the  policy  lapses," 
was  insufficient  to  warrant  a  forfeiture. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

C.  A.  Rasbury,  for  appellant. 

Richardson  &  Watlcins  and  John  S.  Prince,  for  appellee. 

TEMPLETON,  Associate  Justice. — John  M.  Hallum,  guardian  of 
the  minor  children  of  David  W.  Milling,  deceased,  brought  this  suit 
against  the  Security  Trust  and  Life  Insurance  Company  on  a  policy  of 
insurance,  in  the  sum  of  $1000,  on  the  life  of  said  Milling,*  issued  by 
the  American  Union  Life  Insurance  Company  and  reissued  by  the 
defendant  company.  Milling  died  on  January  28,  1902,  without  having 
paid  the  sixth  annual  premium,  which  matured  on  December  15,  1901. 
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A  check  for  the  said  premium  was  mailed  by  him  to  the  original  insurer 
on  January  3,  1902,  and  was  received  by  the  defendant  company  on 
February  8,  1902.  The  last  named  company  immediately  wrote  Milling 
that  his  policy  had  lapsed,  and  demanded  that  he  be  re-examined  as  a 
prerequisite  to  a  reinstatement  of  the  insurance.  After  it  learned  of 
Milling's  death,  the  company  denied  liability,  and  this  suit  was  accord- 
ingly instituted.  A  nonjury  trial  resulted  in  a  judgment  in  favor  of 
the  plaintiff. 

The  policy  provided  that  a  failure  to  pay  the  premiums,  as  the  same 
matured,  should  operate  as  a  forfeiture.  It  further  provided  that  the 
contract  should  be  governed  by  the  laws  of  the  State  of  New  York.  The 
statutes  of  said  State  contain  an  article  which  reads  thus:  "No  life 
insurance  company  doing  business  in  this  State  shall,  within  one  year 
after  default  in  the  payment  of  any  premium,  *  *  *  declare  for- 
feited or  lapsed  any  policy  hereafter  issued  *  *  *  by  reason  of 
the  nonpayment,  when  due,  of  any  premium,  *  *  *  or  any  portion 
thereof  required  by  the  terms  of  the  policy  to  be  paid,  within  one  year 
from  the  failure  to  pay  such  premium,  *  *  *  unless  a  written  or 
printed  notice  stating  the  amount  of  such  premium  *  *  *  or  por- 
tion thereof,  due  on  such  policy,  the  place  where  it  should  be  paid  and 
the  person  to  whom  the  same  is  payable,  shall  have  been  duly  addressed 
and  mailed  to  the  person  whose  life  is  insured,  or  the  assignee  of  the 
policy,  *  *  *  at  least  fifteen  and  not  more  than  forty-five  days 
prior  to  the  day  when  the  same  is  payable.  The  notice  shall  also  state 
that  unless  such  premium,  *  *  *  or  portion  thereof  then  due  shall 
be  paid  to  the  corporation,  or  to  the  duly  appointed  agent  or  person 
authorized  to  collect  such  premium,  by  or  before  the  day  it  falls  due, 
the  policy  and  all  payments  thereon  will  become  forfeited  and  void, 
except  as  to  the  right  to  a  surrender  value  or  paid  up  policy,  as  in  this 
chapter  provided." 

The  defendant  company  mailed  to  Milling,  within  the  time  prescribed 
by  the  said  statute,  a  notice  which  reads  thus:  "Notice  of  Premium 
on  Policy  Issued  by  the  American  Union  Life  Insurance  Company  of 
New  York:  The  Security  Trust  and  Life  Insurance  Company,  St. 
James  Building,  New  York. — The  annual  premium  of  $16.81  will,  if  all 
previous  premiums  have  been  paid,  become  due  at  the  company's  office, 
St.  James  Building,  New  York,  on  your  policy  No.  4798,  on  December 
15,  1901,  and  if  not  paid  on  or  before  said  date  the  policy  lapses.  Pay- 
ments are  required  to  be  made  direct  to  this  office,  and  should  be  made 
by  bank  draft,  express  or  postoffice  money  order,  payable  to  the  Security 
Trust  and  Life  Insurance  Company.  No  payment  to  an  agent  to  be 
recognized.  Robert  E.  Pattison,  President/'  The  controlling  question 
in  the  case  is  whether  the  notice  was  in  compliance  with  the  provisions 
of  the  statute. 

The  courts  of  New  York  have  held  that  the  notice  need  not  follow, 
literally,  the  language  of  the  statute.  The  notice  is  sufficient  if  every 
essential  fact  required  to  be  known  is  intelligibly  stated.    McDougal  v. 
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Society,  135  N.  Y.,  551.  The  facts  which  are  required  by  the  statute 
to  be  stated  in  the  notice  are,  (1)  the  amount  of  the  premium;  (2)  the 
place  where  it  should  be  paid;  (3)  the  person  to  whom  the  same  is 
payable;  and  (4)  that  unless  the  same  is  paid  on  or  before  the  date 
when  it  falls  due,  the  policy  and  all  payments  thereon  wiU  become 
forfeited  and  void  except  as  to  the  right  to  a  surrender  value  or  paid-up 
policy.  All  of  these  requirements  except  the  last,  are  sufficiently 
stated  in  the  notice  before  us.  In  stating  the  effect  of  a  failure  to  pay 
the  premium,  the  notice  uses  the  words  "the  policy  lapses"  in  lieu  of 
the  statutory  language.  "The  policy  and  all  payments  thereon  shall 
become  forfeited  and  void,  except  as  to  the  right  to  a  surrender  value  or 
paid-up  policy."  It  may  be  doubted  whether  one  not  versed  in  insurance 
parlance  would  understand  that  when  a  policy  lapses  it  becomes  forfeited 
and  void,  but  for  the  purposes  of  this  case  we  will  assume  that  the  terms 
are  equivalent.  The  notice,  then,  informed  the  assured  that  if  he  failed 
to  pay  the  premium  on  or  before  the  date  specified,  his  policy  would 
become  forfeited  and  void.  This  is  not  a  correct  statement  of  the  result 
of  a  failure  to  pay  the  premium.  Such  failure  would  not  operate  as  a 
forfeiture  of  all  the  rights  of  the  assured  under  the  policy.  According 
to  the  provisions  of  the  policy,  a  failure  to  pay  the  premium  would  not 
forfeit  the  right  of  the  assured  to  a  surrender  value  or  to  a  paid-up 
policy.  The  notice  ignored  this  right  of  the  assured,  and  informed  him 
in  effect,  that  if  he  did  not  pay  the  premium  promptly  all  his  rights 
under  the  policy  would  become  forfeited.  The  existence  of  such  right 
was  an  essential  fact  which  the  assured  was  entitled  to  know,  and  which 
the  statute  declares  shall  be  incorporated  into  the  notice.  There  is  no 
pretense  that  the  notice  is  in  literal  compliance  with  the  statute,  and  we 
find  that  it  was  not  substantially  so.  We  hold,  therefore,  with  the  trial 
court,  that  the  notice  was  insufficient,  and  that  appellant  can  not  insist 
upon  a  forfeiture.    Phelan  v.  Insurance  Co.,  113  N.  Y.,  147. 

Appellee,  in  his  amended  petition,  alleged  that  he  had  made  demand 
on  appellant  for  the  payment  of  the  policy,  and  that  payment  had  been 
refused.  He  claimed,  and  was  allowed,  the  statutory  damages  and  a 
reasonable  attorney's  fee.  Appellant  contends  that  he  was  not  entitled 
thereto  because  it  appeared  that  such  demand  was  made  after  this  suit 
was  begun.  The  statute  does  not  require  the  demand  to  be  made  before 
the  suit  is  brought,  and  we  think  the  demand  may  be  made  thereafter 
and  the  claim  for  the  statutory  penalties  set  up  in  an  amended  petition. 
Rev.  Stats.,  art.  3071 ;  Assurance  Co.  v.  Sturdevant,  59  S.  W.  Rep.,  61. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Gulp,  Colorado  &  Santa  Fb  Railway  Company  v. 

Maggie  Matthews  et  al. 

Decided  March  25,  1903. 

1.— Contributory  Negligence— Lying  on  Railroad  Track. 

A  person  lying  down  on  a  railroad  track  where  trains  are  liable  to  pass  at 
any  moment,  whether  drunk  or  sober,  is  guilty  of  contributory  negligence  .as  a 
matter  of  law. 

a.— Same— Pact  Case. 

See  evidence  held  to  show,  over  a  verdict  to.  the  contrary,  that  deceased, 
when  struck  and  killed  by  a  train,  was  lying  on  the  track,  and  not  walking 
along  on  it. 

3.— Same — Practice  on  Appeal — Reversal  and  Remand. 

Where  on  appeal  in  an  action  for  negligently  causing  death  the  judgment 
is  reversed  because  the  deceased  was  guilty  of  contributory  negligence  as  mat- 
ter of  law,  judgment  will  not  be  rendered  for  the  defendant  if  there  is  any 
other  theory  arising  from  the  pleadings  and  evidence  upon  wliich  the  defendant 
could  be  held  liable,  but  the  case  will  be  remanded. 

Error  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Eice  Maxey. 

J.  W.  Terry  and  Cowan,  Burney  &  Lee,  for  plaintiff  in  error. 

m 

Wolfe,  Hare  &  Semple,  for  defendants  in  error. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Maggie  Mat- 
thews as  the  surviving  wife  of  J.  L.  Matthews,  deceased,  for  herself  and 
as  next  friend  of  Katie  May  Matthews  and  Beulah  Marie  Matthews,  his 
minor  children,  against  the  plaintiff  in  error,  to  recover  damages  for 
its  alleged  negligent  killing  of  the  deceased. 

The  substance  of  plaintiffs'  petition  is,  that  on  the  8th  day  of  May, 
1899,  J.  L.  Matthews,  while  walking  along  on  plaintiff  in  error's  rail- 
road track,  where  it  was  commonly  used  by  the  public  with  the  knowl- 
edge, consent  and  acquiescence  of  the  company,  within  the  corporate 
limits  of  the  city  of  Fort  Worth,  was,  by  the  negligence  of  the  railroad 
company's  servants  operating  one  of  its  freight  trains,  in  running  such 
train  within  the  city  limits  at  a  rate  of  speed  greatly  in  excess  of  that 
prescribed  by  an  ordinance  of  said  city,  in  negligently  failing  to  keep  a 
lookout'  for  persons  on  its  track,  and  in  negligently  failing  to  ring  the 
bell  of  the  engine,  knocked  down,  run  over  and  killed  by  said  train,  to 
plaintiffs'  damage  in  the  sum  of  $50,000. 

The  defendant  railway  company  answered  by  a  general  denial  and 
plea  of  contributory  negligence,  as  well  as  by  several  other  special  pleas 
which,  in  view  of  the  disposition  we  shall  make  of  the  case,  are  not 
necessary  to  state  here. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judgment 
for  $14,000  against  the  company,  from  which  it  has  appealed. 

Opinion. — The  plaintiff  in  error  presents  in  its  brief  of  170  page& 
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sixty-one  assignments  of  error,  each  of  which  is  urged  as  a  reason  for 
the  reversal  of  the  judgment.  These  assignments  are  answered  by 
defendants  in  error  by  a  brief  of  eighty-seven  pages,  in  which  it  is  con- 
tended that  none  of  them  furnish  any  grounds  for  disturbing  the  judg- 
ment. In  response,  plaintiff  in  error  has  filed  in  this  court  a  supple- 
mental brief  of  thirty  pages. 

While  we  have  read  with  interest  all  these  briefs,  and  considered 
carefully  each  assignment  of  error  presented,  the  conclusion  we  have 
reached  in  determining  this  appeal  renders  it  necessary  for  us  to  con- 
sider only  those  assignments  which  relate  to  the  question  of  deceased's 
contributory  negligence.  It  is  to  this  question  that  our  statement  and 
discussion  of  the  evidence  will  be  mainly  directed. 

J.  L.  Matthews  owned  teams  and  a  grading  outfit  with  which,  up  to 
a  few  days  before  May  7,  1899,  he  had  been  working  for  the  Santa  Fe 
Railroad  near  Heidenheimer,  which  teams  and  outfit  had  been  carried 
from  there  to  Cleburne,  Texas.  On  that  day  Matthews  left  Cleburne 
on  the  afternoon  train  for  Fort  Worth,  telling  his  employe  before 
leaving  that  he  was  going  there  to  get  work, — which  he  expected  to 
procure  either  from  the  Texas  &  Pacific  Railway  Company  or  at  a  gravel 
pit  in  the  last  named  city,  at  the  same  time  instructing  his  employe  to 
carry  his  teams  and  grading  outfit  overland  to  Fort  Worth,  promising 
to  meet  him  there  on  the  next  day  at  3  p.  m.  at  a  watering  trough  on 
lower  Main  Street,  and  that  he  would  in  the  meantime  find  and  provide 
in  or  near  Fort  Worth  a  camping  place  for  his  teams  and  outfit  Mat- 
thews arrived  in  Fort  Worth  that  evening,  accompanied  by  a  companion, 
T.  W.  Turner,  who  left  him  at  a  hotel  on  Main  Street,  about  10  o'clock 
that  night,  with  the  understanding  that  they  should  meet  at  7  o'clock 
next  morning  on  Front  Street,  and  would  together  look  out  for  a  camp- 
ing place.  Before  Turner  left  him,  aecoirfing  to  his  testimony,  Mat- 
thews had  taken  two  drinks  of  whisky,  and  was  slightly  under  the  in- 
fluence of  the  beverage.  Turner  also  heard  Matthews  speak  to  the  hotel 
clerk  about  procuring  a  bed.  The  clerk  at  the  hotel  testified  that 
Matthews  told  him  he  wanted  a  bed,  but  did  not  care  to  go  to  sleep 
right  then ;  that  he  was  going  away,  but  would  be  back  in  about  an  hour 
and  occupy  the  room.  The  room  was  shown  him  by  the  clerk,  and 
Matthews  then  left,  it  being  somewhere  between  10  and  1  o'clock.  He 
was  never  afterwards  seen  alive  by  anyone  who  recognized  him.  He 
did  not  return  to  the  hotel,  and  it  is  not  shown  from  the  evidence  where 
he  went  from  there,  or  where  he  spent  the  remainder  of  the  night.  The 
clerk  testified  that  when  he  came  to  the  house  to  get  a  bed  he  was 
intoxicated  to  such  an  extent  that  he  would  stagger  as  he  walked,  and 
that  it  was  easy  to  see  that  he  was  drinking  a  good  deal. 

The  length  of  plaintiff  in  error's  road  lying  within  the  corporate 
limits  of  Fort  Worth  is  about  three  miles,  its  general  direction  being 
north  and  south.  Old  Cemetery  is  situated  within  the  city  limits  on 
the  west  side  of  the  road  about  a  mile  and  a  half  north  of  the  depot, 
and  from  the  center  of  the  city.    From  the  northeast  corner  of  the  ceme- 
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tery,  where  the  railroad  crosses  the  north  boundary  line  of  the  city,  is 
865  feet.  Bridge  210  of  the  road  is  435  feet  north  from  Peach  Street. 
Bridge  211  is  475  feet  north  of  bridge  210,  and  bridge  211  is  270  feet 
from  210.  A  curve  in  the  road  begins  near  bridge  210,  and  ends  some 
distance  north  of  the  cemetery,  near  bridge  212.  From  the  north  side  of 
Peach  Street  extending  north  to  Trinity  River,  probably  more  than  a 
mile,  the  road  is  built  upon  an  embankment,  which  between  bridges 
2ld  and  211  is  fifteen  feet  high,  and  is  down  grade.  The  stock  yards  are 
about  three  miles  north  of  Fort  Worth.  North  of  and  near  Old  Ceme- 
tery were  grounds  that  had  been  used  for  campers  for  a  long  time.  An 
ordinance  of  the  city  of  Fort  Worth  makes  it  a  penal  offense  to  run  a 
train  anywhere  within  the  city  limits  at  a  greater  rate  of  speed  than  six 
miles  per  hour. 

On  the  8th  day  of  May,  1899,  at  6  o'clock  a.  m.,  a  freight  train, 
loaded  with  cattle,  of  plaintiff  in  error,  left  its  depot  at  Fort  Worth 
with  orders  to  meet  another  train  at  the  stock  yards  at  6:15  that 
morning,  and  en  route,,  while  running  at  a  speed  of  twenty-five  or  thirty 
miles  an  hour,  ran  over  an  object  which  the  engineer  and  fireman  say 
was  lying  near  the  north  end  of  Old  Cemetery.  The  train  never  stopped 
nor  slacked  its  speed  until  it  reached  the  stock  yards.  Then,  upon 
examining  the  wheels  and  appliances  of  the  cars,  blood,  particles  of 
flesh  and  parts  of  viscera,  which  were  thought  to  be  of  a  human  being, 
were  found.  Early  that  morning  a  witness,  John  Woods,  who  lives  with 
his  mother  near  the  railroad  north  of  the  cemetery,  in  going  down  to 
the  business  part  of  the  city,  while  walking  down  the  railway  track,  met 
a  freight  train,  loaded  with  cattle,  going  north,  and  stepped  aside  to 
let  it  pass.  He  then  resumed  his  journey,  and  after  proceeding  about 
100  yards  from  the  point  where  the  train  passed  him,  came  upon  the 
body  of  a  dead  man,  lying  on  the  track  between  bridges  210  and  211, 
which  is  admitted  was  that  of  J.  L.  Matthews.  It  was  badly  mangled, 
the  top  of  the  skull  being  mashed  off,  the  brain  exposed,  legs  cut  and 
broken  in  several  places,  the  abdomen  torn  open  and  viscera  exposed  and 
lacerated,  both  feet  severed  and  hanging  merely  by  the  skin,  and  nearly 
all  of  the  clothing  torn  off,  and  the  body  was  warm,  bleeding  profusely 
and  the  flesh  quivering.  It  is  evident  that  this  body  was  the  object 
seen  by  the  engineer  and  fireman  and  run  over  by  plaintiff  in  error's 
freight  train  that  left  its  depot  at  6  o'clock  that  morning. 

For  the  purpose  of  eliminating  the  case  of  every  question  except  that 
of  contributory  negligence  on  the  part  of  deceased,  it  will  be  conceded 
that  the  railroad  track  along  where  Matthews  was  run  over  was  con- 
stantly used,  with  the  knowledge  and  acquiescence  of  the  company,  as 
a  pathway  by  pedestrians;  that  the  company  was  negligent  in  running 
its  train  in  the  city  limits  at  a  speed  greatly  in  excess  of  six  miles  an 
hour,  that  its  servants  negligently  failed  to  ring  the  bell  of  the  engine, 
and  that  such  negligence  of  the  company  contributed  to  Matthews' 
death.  This  leaves  us  to  consider  and  determine  from  the  evidence  the 
bare  question  as  to  whether  deceased  was  guilty  of  contributory  negli- 
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gence.  This  is  primarily  a  question  of  fact  for  the  jury,  and  except  in 
cases  where  the  plaintiffs  own  evidence  raises  a  presumption  of  sucfy 
negligence,  the  burden  of  proof  is  on  the  defendant.  And  a  court  will 
not  disturb  the  verdict  of  a  jury,  unless  from  all  the  evidence  it  so 
clearly  and  palpably  appears  that  he  was  guilty  of  contributory  negli- 
gence that  men  of  ordinary  minds  could  form  no  other  conclusion. 

If  Matthews  was  lying  down  on  plaintiff  in  error's  railroad  track — 
whether  drunk  or  sober,  asleep  or  awake — at  the  time  he  was  struck  and 
run  over,  it  can  not  be  denied  that  he  was  guilty  of  negligence  proxi- 
mately contributing  to  his  death.  It  is  not  alleged  nor  contended  that 
he  was  discovered  in  such  an  attitude  by  the  operators  of  the  engine  in 
time  for  them  to  prevent  the  train  from  running  over  him;  nor  that, 
if  the  speed  of  the  train  had  not  been  greater  than  six  miles  an  hour, 
it  would  have  been  possible,  after  seeing  the  object  on  the  track,  to  stop 
the  engine  before  reaching  the  place  where  it  was  lying. 

The  defendants  in  error  base  their  case  solely  upon  the  theory  that 
deceased  was  walking  along  the  track  in  front  of  the  engine  when  he 
was  struck  by  the  train,  and  that  he  was  not  negligent  in  being  there. 
Therefore,  if  he  was  lying  down  on  the  track,  or  if  his  walking  along 
it  in  front  of  the  train  was  negligence,  they  are  not  entitled  to  recover. 
This  raises  the  questions:  (1)  Does  the  evidence  show  that  deceased 
was  lying  on  the  track  when  struck?  (2)  If  not,  was  he  walking  in 
front  of  the  engine,  and  if  he  were,  was  it  negligence? 

The  undisputed  evidence  shows  that  a  fog  enveloped  the  city  of  Port 
Worth  at  the  time  of  the  accident  so  dense  that  it  prevented  anyone 
from  seeing  an  object  along  the  railroad  track  further  than  seventy-five 
feet  from  him. 

H.  E.  Bemis,  the  engineer  of  the  train,  testified :  "I  remember  run- 
ning over  an  object  at  north  end  of  Old  Cemetery  in  Fort  Worth,  May 
8,  1899,  that  I  was  told  afterwards  was  a  man.  I  was  pulling  seventeen 
cars  of  stock,  including  caboose.  Left  Fort  Worth  going  north  about 
6  o'clock  a.  m.  It  was  an  exceptionally  foggy  morning,  as  bad  as  we  ever 
have  on  the  Trinity  River.  I  had  an  order  to  meet  a  train  at  stock 
yards,  three  miles  north  of  Fort  Worth.  The  train  had  rights  over  our 
train — had  the  right  to  go  to  Fort  Worth  if  I  didn't  arrive  at  6:15, 
and  on  account  of  the  dense  fog  it  was  necessary  that  I  should  be  there. 
We  couldn't  see  each  other  if  we  came  together,  so  I  was  in  considerable 
hurry  so  they  wouldn't  meet  on  the  main  line,  and  passing  this  point 
I  could  see  this  object  on  the  main  track ;  and  not  seeing  any  stock  on 
there,  it  impressed  me  it  might  be  a  man — that  it  was  something  besides 
stock — and  as  I  came  over  it — it  was  done  in  a  flash  almost — I  concluded 
it  must  be  human.  We  were  going  about  twenty-five  miles  an  hour,  I 
should  think.  I  saw  an  object  right  close  to  cemetery.  On  account  of 
it  being  foggy,  I  couldn't  see  far.  It  couldn't  have  been  over  fifty  feet, 
I  think,  ahead  of  the  engine,  about  seventy-five  feet  from  me.  It  was 
about  twenty-five  feet  from  where  I  sat  in  cab  to  front  of  engine.  The 
headlight  was  burning  that  morning.    The  headlight  is  no  help  to  a  man 
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on  the  engine  seeing  ahead  of  the  engine  in  a  fog,  but  you  can  see  the 
headlight  in  a  fog  further  than  you  can  see  a  train.  As  I  went  along 
the  track  I  was  looking  ahead  all  I  was  capable  of  doing  to  tell  whether 
anything  was  on  the  track.  It  was  my  business  to  watch  ahead  all  the 
time,  and  under  these  circumstances  I  was  more  anxious  than  if  it  was 
clear.  I  blew  the  whistle  shortly  before  we  passed  around  corner  of 
cemetery,  and  the  bell  was  ringing.  I  blew  the  whistle  to  give  warning 
to  those  beyond  the  curve  that  the  train  was  coming.  The  track  curves 
to  the  left  there.  As  I  went  over  this  object  on  the  track  I  could  not 
tell  what  it  was.  The  object  might  have  been  seventy-five  feet  ahead 
of  the  engine,  but  not  further  than  that.  You  couldn't  see  it  distinctly 
over  thirty  feet.  As  to  the  best  impression  I  have  now  as  to  how  it 
looked,  we  couldn't  tell  whether  it  was  a  hog  lying  there  or  a  dog,  or 
it  might  have  been  some  kind  of  an  old  coat,  it  was  a  dark  object ;  there 
was  nothing  to  discern  it  or  tell  what  it  was,  lying  there  quietly  as  we 
passed  over  it.  We  struck  the  object  just  a  few  minutes  after  6  o'clock 
that  morning.  I  did  not  see  a  man  walking  on  the  track  that  morning. 
I  would  have  seen  him  if  I  had  come  close  to  him,  seventy-five  feet, 
something  like  that,  I  could  have  seen  him.  After  I  saw  the  object  on 
the  track  I  could  not  by  the  use  of  my  appliances  at  hand,  or  all  of  them, 
have  stopped  the  train  before  it  ran  over  the  object." 

A.  R.  Woodward,  the  fireman  on  the  engine,  testified :  "I  remember 
the  accident  in  question.  I  was  fireman  on  the  engine.  I  don't  remember 
the  exact  hour  we  left  Fort  Worth,  about  daylight,  I  guess.  When  we 
passed  Old  Cemetery  that  morning,  and  as  we  were  going  along  the 
side  of  the  cemetery,  going  north,  I  should  judge  we  were  running 
twenty  to  twenty-five  miles  an  hour.  We  were  increasing  speed  when 
we  passed  the  cemetery.  It  was  down  grade.  We  ran  over  something 
in  the  neighborhood  of  the  north  end  of  the  cemetery.  I  was  sitting  on 
the  seat-box  ringing  the  bell  and  looking  ahead,  and  as  we  founded  the 
curve  north  of  the  cemetery  a  short  distance,  I  saw  an  object  on  the 
track.  It  was  just  about  daylight  and  a  foggy  morning,  and  we  were 
right  on  it  before  I  saw  the  object;  I  couldn't  have  seen  it  very  far,  of 
course.  The  first  thought  was  to  look,  and  I  looked  the  best  I  could, 
and  I  looked  to  the  engineer  and  says,  'What  is  that?'  and  he  says,  'I 
don't  know ;  that's  what  I  would  like  to  know.'  I  says,  'Believe  it  is  a 
human  form,'  and  he  says,  'It  might  be  a  hog  or  dog  or  something  like 
that.'  The  object  was  not  over  sixty-five,  seventy  or  eighty  feet  from 
us  when  I  saw  it.  When  this  conversation  occurred  between  the  engineer 
and  myself,  the  engine  was  right  on  the  object.  There  was  a  very  heavy 
fog  that  morning."  ' 

These  two  witnesses  were  the  only  ones  to  the  accident.  From  where 
the  evidence  shows  the  body  of  the  deceased  was  found  and  where  it 
indicates  he  was  first  struck  by  the  engine,  it  is  clear  that  the  object 
they  testified  to  seeing  on  the  track  was  his  body,  and  it  is  equally  clear 
that  he  was  not  walking  or  standing,  but  was  lying  on  the  track  when 
he  was  struck  by  the  engine.    While  there  is  some  evidence  of  conflict- 
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ing  statements  made  by  Bemis,  nothing  was  ever  said  by  him  that  would 
tend  in  the  least  to  discredit  his  testimony  we  have  quoted.  To  our 
minds,  it  is  consistent  with  all  the  other  testimony  in  the  case  that 
would  tend  to  throw  any  light  upon  the  question  under  consideration. 
A  number  of  locomotive  engineers — expert,  it  seems,  in  striking,  killing 
and  wounding  human  beings  walking  or  standing  on  railroad  tracks 
with  their  engine  pilots — testified  that  a  man  standing  or  walking  on  a 
railroad  track,  if  struck  by  an  engine  running  at  a  speed-  of  twenty-five 
miles  an  hour,  would  not  go  under  the  train,  but  would  be  knocked  off 
the  track,  if  he  did  not  fall  back  on  the  front  end  of  the  engine ;  and 
in  that  event  he  would  fall  from  the  side  of  the  pilot  off  the  track. 

It  was  held  upon  a  prior  appeal  of  this  case  that  the  question  of 
whether  a  train,  striking  a  man  standing  or  walking  on  a  railroad  track, 
would  throw  him  off  or  run  over  him,  is  one  peculiarly  within  the  knowl- 
edge of  locomotive  engineers  and  other  persons  familiar  with  such  acci- 
dents, and  therefore  a  proper  subject  of  expert  testimony.  28  Texas 
Civ.  App.,  92,  66  S.  W.  Rep.,  588,  4  Texas  Ct.  Rep.,  152.  If,  then, 
we  add  such  expert  testimony  to  that  of  Bemis  and  Woodward,  and  then 
consider  in  connection  with  it  the  testimony  of  the  hotel  clerk  to  the 
effect  that  Matthews  was  so  drunk  that  he  staggered,  and  in  that  con- 
dition left  the  hotel  the  night  before  the  accideht,  without  returning 
to  the  room  he  engaged,  the  conclusion  is  irresistible  that  he  was  lying 
down  on  the  track  when  he  was  struck  and  run  over  by  the  train.  There 
is  no  use  in  citing  authorities  to  demonstrate  that  it  is  contributory 
negligence  for  one  to  lie  down  on  a  railroad  track  over  which  trains  may 
be  run  at  any  moment.  If  this  be  not  contributory  negligence,  negli- 
gence of  such  character  has  disappeared  from  our  system  of  jurispru- 
dence. 

Of  course  if  deceased  was  lying  down  upon  the  track  when  the  engine 
struck  him,  he  was  neither  standing  nor  walking,  and  the  conclusion 
that  he  was  lying  there  renders  it  unnecessary  for  us  to  consider  the 
matter  further.  But  it  is  contended  by  defendants  in  error,  that  there 
is  evidence  sufficient  to  warrant  a  jury,  in  spite  of  the  testimony  to  the 
contrary,  in  finding  that  Matthews  was  walking  along  the  track  in  front 
of  the  engine  and  that  he  was  struck,  knocked  down  and  run  over  by 
the  train.  If  this  were  conceded,  the  burden  would  not  be  upon  plain- 
tiff in  error  to  prove  that  in  walking  along  the  track  in  front  of  an 
approaching  train  deceased  was  guilty  of  contributory  negligence;  for 
in  that  event  defendants  in  error's  own  evidence  would  render  it  neces- 
sary that  they  should  explain  the  conduct  of  the  deceased  to  exculpate 
him  from  contributory  negligence.  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Hill, 
95  Texas,  629,  69  S.  W.  Rep.,  136 ;  Railway  Co.  v.  Reed,  88  Texas,  447, 
31  S.  W.  Rep.,  1058.  No  explanation  tending  to  exculpate  him  from 
such  negligence  is  shown. 

Here  is  the  testimony  upon  which  defendants  in  error  rely  to  show 
that  deceased  was  walking  along  the  track : 

W.  C.  Prince  testified :     "My  house  is  situated  about  thirty-five  yards 
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west  of  the  track.  I  had  seen  one  train  pass  that  morning  going  north. 
I  noticed  two  persons  walking  on  the  track  that  morning  going  north. 
I  do  not  know  who  they  were.  They  were  about  sixty  or  seventy  yards 
apart.  I  saw  them  before  the  train  passed  and  before  the  discovery  of 
the  dead  body.  I  do  not  know  just  when  the  dead  body  was  discovered, 
but  I  saw  the  men  going  along  the  track  five  or  ten  minutes  before  the 
train  passed.  I  do  not  undertake  to  say  that  I  believe  one  of  the  men 
I  saw  walking  along  the  track  was  the  one  that  was  killed.  It  is  my 
opinion  that  such  is  a  fact  from  the  resemblance  of  the  dead  man  in 
form  and  clothes  to  the  second  man  I  saw  going  along  the  track.  The 
first  man  I  saw  go  by  on  the  railroad  that  morning  was  carrying  under 
his  arm  what  seemed  to  be  a  small  bundle.  The  second  man  had  in  his 
right  hand  what  appeared  to  me  to  be  a  very  small  grip.  I  was  about 
thirty-five  yards  from  the  parties,  sitting  in  my  kitchen  eating  break- 
fast, when  I  saw  them  pass.  The  first  man  I  saw  looked  like  a  labor- 
ing man,  and  had  on  blue  ducking  pants  and  a  jumper.  The  second  man 
had  on  a  light  colored  suit." 

Clide  Baptist  testified:  "I  was  living  at  the  section  house,  Peach 
Street,  Fort  Worth,  which  house  is  about  fifty  feet  west  of  defendant's 
track,  and  about  one-fourth  of  a  mile  south  of  where  the  body  was 
found.  On  that  morning  I  saw  a  man  walking  up  the  Santa  Fe  track, 
north.  I  did  not  know  him.  He  was  about  5  feet  six  inches  high, 
medium  build,  and  wore  a  dark  suit  of  clothes,  slouched  hat ;  don't  know 
the  color ;  think  it  was  brown.  I  saw  a  stock  train  pass  over  the  track 
going  north.  The  man  passed  along  the  track  about  five  minutes  be- 
fore the  stock  train  did.  He  was  walking  very  brisk  when  he  passed 
the  section  house;  he  was  walking  a  little  over  an  ordinary  walk,  about 
like  a  business  man  would  to  and  from  his  business.  He  carried  some- 
thing on  his  right  side,  but  it  being  on  the  opposite  side  from  me  I 
could  not  tell  whether  it  was  a  valise  or  a  bundle.  He  was  about  fiftv 
feet  from  me.  I  found  one-half  of  a  vest  something  near  a  mile  from 
the  point  where  the  body  was  found,  north  of  said  body.  It  was  at  the 
end  of  the  ties  on  the  west  side  of  defendant's  track,  near  a  small  bridge ; 
don't  know  how  far  from  the  bridge;  I  think  about  150  feet  north. 
The  piece  of  goods  found  appeared  to  be  about  same  quality  of  goods 
worn  by  the  dead  man  when  found.  This  piece  of  goods  found,  in  my 
judgment,  was  same  quality  of  goods  the  man  was  wearing  who  passed 
the  section  house  going  north.  I  didn't  notice  any  blood  on  the  piece 
found." 

The  deceased  was  5  feet  6  inches  high.  And  a  witness  testified :  'Tie 
was  especially  quick  and  active  in  his  manner  and  style  of  walking,  and 
I  think  anyone  would  notice  it.  It  was  materially  different  from  any 
other  person.  I  could  identify  Matthews  by  his  walk,  independent  of 
anything  else."  Another  witness  testified:  "It  was  materially  differ- 
ent from  other  persons  I  know.  I  think  I  cold  identify  Matthews  by 
his  walk,  independent  of  anything  else." 

The  wife  of  deceased  testified  that  when  he  left  home,  about  two 
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months  prior  to  his  death,  among  the  clothing  he  carried  away  with  him 
in  his  trunk  were  a  brown  suit  and  a  black  one  and  a  black  hat  and  a 
drab  one;  that  when  the  trunk  was  received  after  his  death,  it  had  in 
it  the  dark  suit,  the  dark  brown  pants  and  the  black  hat,  but  that  she 
never  received  back  the  brown  coat  and  vest  like  the  brown  pants;  that 
the  pair  of  pants  she  received  was  still  lighter  than  the  coat  and  vest 
she  didn't  get  back,  and  that  she  has  never  seen  the  drab  hat  since  he 
left  home. 

This  is  the  testimony  upon  which  defendants  in  error  rely  to  show 
that  Matthews  was  walking  on  the  track  when  he  was  struck  by  the 
engine. 

Can  it,  with  any  degree  of  certainty,  be  deduced  from  it  that  one  of 
the  men  seen  by  Prince  or  the  one  seen  by  Baptist  was  the  man  who 
was  killed  by  the  train?  If  it  should  be  said  one  of  them  was,  can  it 
be  said  which  one — the  first  one  or  the  second  one  seen  by  Prince,  or 
the  one  seen  by  the  other  witness?  For  the  one  seen  by  Baptist  may 
or  may  not  have  been  one  of  the  two  seen  by  the  other  witness.  Of  the 
men  seen  on  the  track,  there  is  nothing  to  show  that  one  was  more  likely 
to  be  caught  and  run  over  by  the  train  than  the  other;  each  certainly 
would  have  been  had  he  not  got  off  the  track.  All  did  leave  the  track, 
if  one  of  them  was  not  Matthews.  Prince  gives  ii  as  his  opinion,  from 
the  resemblance  to  the  dead  man  and  his  clothes,  that  the  second  man 
he  saw  on  the  track  was  the  deceased.  This  man,  according  to  his  tes- 
timony, had  on  a  light  suit  of  clothes  and  was  carrying  in  his  right 
hand  what  the  witness  took  to  be  a  small  grip.  If  this  description  is 
correct,  he  could  not  have  been  the  man  seen  by  Baptist,  for  his  man 
had  on  a  dark  suit  of  clothes ;  nor  could  the  man  seen  by  Baptist  have 
been  the  first  man  seen  by  Prince,  for  that  man  had  on  "blue  ducking 
pants  and  a  jumper."  There  is  no  testimony  tending  to  show  with  any 
degree  of  certainty  how  Matthews  was  dressed;  his  clothing,  with  the 
exception  of  an  undershirt  wrapped  and  twisted  about  his  shoulder,  was 
torn  from  him,  and,  unless  the  piece  of  vest  picked  up  by  Baptist  was 
his,  not  a  particle  of  it  was  ever  found  and  identified  as  clothing  worn 
by  him.  Neither  Turner  nor  Salisbury,  the  only  witness  who  testified 
to  seeing  him  in  Fort  Worth  the  night  before  his  death,  said  anything 
about  how  he  was  dressed.  Nor  did  Turner,  whom  deceased  parted  with 
in  Cleburne  in  the  afternoon  before  that  night.  There  is  no  testimony 
that  deceased  had  a  grip.  No  grip,  bundle  or  particles  or  contents  of 
either  was  picked  up  or  discovered  near  the  scenes  of  the  accident  or 
along  the  railway  track.  The  testimony  of  Baptist  as  to  the  height  of 
the  man  he  saw  on  the  track,  when  the  distance  he  was  from  him  and 
the  fog  is  considered,  can  at  best  be  taken  only  as  a  mere  guess.  That 
the  man  he  saw  was  walking,  about  as  a  business  man  would  be  going 
to  and  from  his  business,  did*  not  tend  to  prove  the  "unusual,  distinctive 
characteristic  walk"  of  Matthews.  Nor  is  the  evidence  that  Matthews 
had  a  brown  suit  of  clothes  when  he  left  home,  the  coat  and  vest  of 
which  was  not  returned  to  his  wife  with  his  trunk,  taken  by  itself  or  in 
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connection  with  all  or  in  connection  with  any  other  part  of  the  testi- 
mony, of  any  value  upon  the  question  as  to  whether  deceased  was  walk- 
ing on  the  track  when  he  was  struck  by  the  engine.  It  is  only  from  such 
inferences  that  may  be  conjured  up  from  this  testimony — arising  one 
from  the  other  in  a  perfect  fog  of  doubt — that  it  can  be  conjectured 
Matthews  was  standing  or  walking  on  the  track  when  struck  by  the  train. 
To  prove  the  principal  fact,  it  is  not  permissible  to  go  into  the  domain 
of  conjecture  and  pile  one  presumption  upon  another.  "As  the  very 
foundation  of  indirect  evidence  is  the  establishment  of  one  or  more  facts 
from  which  the  inference  is  sought  to  be  made,  the  law  requires  that 
the  latter  should  be  established  by  direct  evidence,  as  if  it  were  the  very 
fact  in  issue."  United  States  v.  Ross,  92  TJ.  S.,  284;  Gillett,  Ind.  and 
Collat.  Ev.,  sec.  52 ;  Railway  Co.  v.  Porter.,  73  Texas,  305 ;  Railway  Co. 
v.  Kizziah,  86  Texas,  88.  Evidence  incapable  of  affording  any  reason- 
able presumption  or  inference  as  to  the  principal  matter  in  dispute,  is 
no  evidence  at  all.    Kellogg  v.  McCabe,  92  Texas,  201. 

We  conclude  from  all  the  evidence  that  the  deceased  was  lying  on  the 
track  when  struck,  and  in  doing  so  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  Railway  Co.  v.  Shiflet,  94  Texas,  131 ;  Railway  Co. 
v.  McDonald,  52  S.  W.  Rep.,  650;  Railway  Co.  v.  Ryan,  80  Texas,  89. 
The  court  erred  in  not  peremptorily  instructing  the  jury  to  find  for 
the  defendant,  for  which  error  the  judgment  of  the  District  Court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  TO  REFORM  JUDGMENT. 

By  this  motion  we  are  asked  to  render  judgment  in  favor  of  plaintiff 
in  error,  instead  of  remanding  the  cause  to  the  District  Court  for 
another  trial.  On  the  theory  upon  which  the  case  was  tried  in  the  court 
below,  we  held  that  deceased  was  guilty  of  contributory  negligence  as 
a  matter  of  law  in  lying  upon  plaintiff  in  error's  railroad  track  when 
he  was  struck  and  killed  by  its  engine.  Under  this  holding,  if  there 
were  no  other  theory  arising  from  the  pleadings  and  evidence  upon 
which  appellant  could  be  held  liable  for  the  damages  for  Matthews' 
death,  it  would  have  been  our  duty  to  have  reversed  the  judgment  of 
the  court  below  and  rendered  judgment  here  for  plaintiff  in  error,  not- 
withstanding the  fact  that  in  its  brief  we  were  not  asked  to  render 
judgment  in  its  favor,  but  simply  to  reverse  the  judgment  appealed  from 
and  remand  the  cause  for  another  trial.  But  from  a  careful  considera- 
tion of  defendant  in  error's  pleadings,  and  the  evidence  in  the  case,  we 
concluded  that  another  theory  might  probably  be  deduced  upon  which 
plaintiff  in  error  might  be  held  liable,  and  for  that  reason,  after  revers- 
ing the  judgment  appealed  from,  we  remanded  the  cause  for  another 
trial,  instead  of  rendering  judgment  in  favor  of  plaintiff  in  error.  In 
doing  so  we  believe  we  made  the  proper  disposition  of  the  cause.  There- 
fore the  motion  is  overruled. 

Overruled. 
32  Civil— 10. 
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Travelers  Insurance  Company  v.  Minnie  Jones. 

Decided  March  28,  1903. 

1. — Life  Insurance — Rescission — Mistake  in  Policy. 

In  order  to  set  aside,  on  the  ground  of  mistake,  a  completed  contract  of 
insurance,  evidenced  by  a  policy  issued  and  delivered  in  accordance  with  a  writ- 
ten application  therefor,  the  mistake  must  have  been  mutual,  and  the  party 
must,  upon  discovering  it,  seek  relief  without  delay. 

2.— Same— Request  to  Cancel — Offer  Revoked  by  Death. 

Where  the  insured,  in  an  accident  policy  which  provided  that  he  should 
leave  with  his  employer  each  month  sufficient  funds  to  meet  the  premiums 
thereon,  wrote  to  the  insurer  claiming  a  mistake  and  asking  that  the  policy 
be  canceled,  but  the  insurer  nevertheless  sent  in  its  claim  to  such  employer  for 
the  premiums,  this  was  a  rejection  of  the  offer  of  rescission,  and  the  death  of 
the  insured  having  revoked  the  offer  of  rescission,  the  insurer  could  not,  by 
virtue  of  a  subsequent  withdrawal  of  its  claim  for  the  premiums  so  made  to 
the  employer,  acquire  the*  right  to  accept  the  offer  and  cancel  the  policy. 

3. — Same— Estoppel. 

Where  the  employer,  after  notice  by  the  insurer  that  it  no  longer  claimed 
premiums  on  the  policy,  sent  to  the  widow  of  the  insured  a  balance  due  the 
insured  as  wages,  her  receipt  of  the  money,  in  the  absence  of  knowledge  as  to 
whether  the  policy  had  been  canceled  prior  to  the  insured's  death,  did  not  estop 
her  from  enforcing  the  collection  of  the  policy. 

Appeal  from  the  District  Court  .of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

Bomar  &  Bomar,  for  appellant. 

Bennett  &  Jones  and  Maurice  E.  Locke,  for  appellee. 

B00KH0UT,  Associate  Justice. — This  suit  was  filed  in  the  Dis- 
trict Court  of  Hunt  County  on  the  25th  day  of  July,  1902,  by  appellee 
to  recover  against  the  Travelers  Insurance  Company  the  sum  of  $2000, 
the  amount  of  an  accident  insurance  policy  issued  by  said  insurance 
company  to  W.  W.  Jones,  the  husband  of  plaintiff.  A  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff,  and-  the  defendant  company 
appealed. 

Conclusions  of  Fact. — On  July  29,  1901,  W.  W.  Jones,  who  was  in 
the  employ  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
as  car  repairer,  executed  and  delivered  to  the  Travelers  Insurance  Com- 
pany, through  its  special  agent,  J.  J.  Farley,  a  written  and  printed 
application  for  an  accident  insurance  policy  in  the  amount  of  $2000  in 
case  of  accidental  death.  The  application  was  accepted  by  said  special 
agent,  and,  on  July  30,  1901,  said  company,  through  said  agent,  in 
consideration  of  a  premium  of  $25,  executed  and  delivered  to  said 
W.  W.  Jones  its  policy  of  insurance  in  accordance  with  said  application. 
By  the  terms  of  the  policy  the  premium  was  to  be  paid  in  separate 
consecutive  periods  of  two,  two,  three  and  five  months,  in  the  sum  of  $6.25 
for  each  payment,  each  to  only  apply  to  its  corresponding  insurance 
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period,  and  further,  said  Jones  was  to  leave  in  the  hands  of  the  pay- 
master of  the  said  railway  company  sufficient  funds  earned  in  the  pre- 
ceding month  to  pay  said  installments  of  premium,  and  it  was  provided 
that  in  case  the  assured  should  fail  to  leave  in  the  hands  of  the  pay- 
master any  of  the  premium  as  it  should  fall  due,  the  policy  should  be 
void  in  the  case  of  the  premium  for  the  first  period,  and  in  case  of  the 
premium  for  any  later  period,  the  policy  should  terminate  with  the 
period  for  which  the  next  preceding  premium  should  have  been  paid. 
After  receiving  the  policy  on  July  30,  1901,  Jones  wrote  a  letter  and 
sent  same,  with  the  policy  inclosed,  by  mail  to  John  L.  Way,  defendant's 
State  agent  for  Texas  at  St.  Louis,  Mo.,  in  which  letter  he  stated  that 
it  would  be  impossible  for  him  to  pay  the  premium  stipulated  in  the 
policy,  and  for  this  reason  he  returned  the  policy  and  requested  said 
agent  to  cancel  the  application  therefor.  On  the  same  day  he  wrote  and 
mailed  a  letter  to  the  defendant  company  at  its  home  office  in  Hartford, 
Conn.,  stating  that  a  policy  had  been  written,  but  that  he  found  it 
would  be  impossible  to  pay  the  assessment,  and  asking  the  company  to 
cancel  the  application^  for  insurance.  On  August  9,  1901,  defendant's 
State  agent,  John  L.  Way,  wrote  to  W.  W.  Jones  a  letter  which  was 
duly  received  by  Jones,  in  substance,  as  follows:  "Replying  to  your 
letter  of  the  30th  ulto.,  would  say  that  the  inclosed  accident  policy 
No.  1,148,085  was  written  for  you  on  July  30th,  and  was  placed  in 
full  force  and  effect  on  that  date.  It  is  therefore  too  late  for  me  to 
interfere  in  the  arrangement  made  at  that  time,  and  I  trust  that  you 
will  be  able  to  meet  the  payments  of  the  premium  as  they  become  due. 
The  insurance  was  issued  in  the  best  of  faith,  and  the  company  expects 
to  do  its  part  in  every  particular.  The  contract  is  a  most  liberal  one, 
and  you  are  permitted  to  pay  for  the  protection  which  it  affords  in 
installments,  thereby  making  it  most  convenient  for  you.  The  contract 
is  identical  with  that  carried  by  a  great  number  of  men  engaged  in  the 
same  occupation  that  you  are,  and  I  have  heard  no  complaints  from 
any  source."  In  this  letter  he  returned  the  policy  to  Jones.  On  August 
12,  1901,  Jones  replied: 

"Mr.  Jno.  L.  Way,  St.  Louis,  Mo. :  Sir. — Yours  of  the  9th  to  hand 
and  will  state  that  if  your  terms  are  as  your  agent  stated,  I  am  willing 
to  keep  up  the  policy  No.  1,148,085.  He  told  me  that  it  would  cost 
me  $6.25  per  quarter,  that  is  $6.25  for  August,  September  and  October. 
Now  if  this  statement  be  correct,  I  am  willing  to  comply  with  my  part 
of  the  contract.  But  after  he  had  left  one  of  the  men  informed  me  that 
it  was  $6.25  per  month.  Now  if  this  be  the  case,  I  positively  will 
not  pay  it  at  all.  As  I  have  talked  to  some  of  the  best  attorneys  in  this 
place  and  find  out  from  them  that  I  am  only  bound  to  the  contract  as 
I  understood  #it,  and  I  have  witnesses  to  prove  that  quarterly  was  the 
space  of  time  mentioned  all  the  way  through,  but  I  find  now  after  you 
have  returned  the  policy,  Sept.  20,  $6.25;  Oct.  20,  $6.25;  Nov.  20, 
$6.25 ;  Dec.  20,  $6.25,  written  on  the  sealing  part  of  the  envelope.  Now, 
Mr.  Way,  1  propose  to  be  a  gentleman  in  every  respect  and  pay  all 
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honest  debts,  but  positively  refuse  to  pay  $6.25  per  month,  for  the 
money  I  am  laboring  for  now  is  really  not  mine,  as  I  owed  it  long 
before  I  heard  of  your  robbing  business,  and  expect  for  my  money  to 
go  for  honest  debts.  I  wrote  the  insurance  company  at  Hartford  the 
same  time  I  wrote  you.  I  will  return  the  policy  again,  and  if  you  make 
your  agent's  word  good  I  will  make  mine  gopd  to  pay  $6.25  for  August, 
September  and  October,  and  in  case  such  thing  be  the  case  you  may 
return  the  policy,  otherwise  you  may  burn  it,  for  I  have  no  use  whatever 
for  it.  There  is  no  law  in  this  Union  to  force  a  laboring  man  to  give 
up  his  hard  earnings  to  any  such  business  as  you  represent.  Hoping 
you  will  burn  the  policy  and  say  nothing  more  about  it,  I  am,  yours 
for  business,  W.  W.  Jones." 

At  the  end  of  this  letter  was  the  following  statement :  "Mr.  Jno.  L. 
Way :  This  is  to  certify  that  I  heard  the  agreement  between  your  agent 
and  Mr.  Jones,  that  he  was  to  pay  $6.25  per  quarter.  (Signed)  R. 
Walter  Anderson."  This  letter  with  the  policy  was  received  in  due 
course  of  mail  at  St.  Louis,  Mo.,  by  defendant's  State  agent.  After  its 
receipt,  and  on  or  about  August  20,  1901,  said  St^te  agent  sent  to  the 
auditor  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  at 
Dallas,  Texas,  his  "deduction  list,"  showing  the  amounts  which  the 
paymaster  of  the  railway  company  was  requested  to  deduct  from  the 
wages  of  the  railway  company's  employes  for  that  month  to  pay  the 
defendant  for  premiums  in  pursuance  of  orders  received  from  such 
employes.  Jones'  wages  for  the  month  of  August  were  payable  by  the 
railway  company  on  September  20,  1901,  according  to  the  custom  of 
the  company.  The  insurance  company,  among  other  deductions,  re- 
quested said  railway  company  to  deduct  the  sum  of  $6.25  from  the 
August  wages  of  W.  W.  Jones  and  pay  the  same  to  it  as  a  premium  on 
policy  No.  1,148,085,  being  the  policy  sued  on. 

On  August  24,  1901,  after  being  informed  of  the  death  of  W.  W. 
Jones,  said  State  agent  telegraphed  said  railway  company  requesting 
it  to  return  said  order,  which  was  done  by  the  railway  company.  On  . 
August  17,  1901,  W.  W.  Jones,  while  pursuing  his  occupation  of  car 
repairer,  met  with  an  accident  and  sustained  injuries  while  working 
underneath  a  standing  car.  Such  injuries  were  caused  by  one  of  de- 
fendant's trains  being  propelled  against  the  car  under  which  Jones  was 
working,  causing  the  same  to  run  over  him,  crushing  and  mangling  him, 
from  which  injuries  he  immediately  died.  His  injuries  were  external, 
violent  and  accidental,  and  not  intended  by  said  Jones  or  the  persons 
operating  and  directing  said  train,  and,  independent  of  all  other  causes, 
produced  the  death  of  said  Jones. 

Conclusions  of  Law. — The  execution  and  delivery  of  the  policy  by  the 
insurance  company  in  accordance  with  the  written  application  evidence 
a  completed  transaction  and  constitute  a  contract  between  the  parties. 
In  order  to  have  the  contract  set  aside  on  the  ground  of  mistake,  the 
mistake  must  have  been  mutual,  and  the  party  must  seek  relief  without 
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delay  upon  discovering  it.  When  W.  W.  Jones  wrote  the  letter  of  July 
30,  1901,  he  did  not  claim  that  there  was  any  mistake  in  the  face  of 
the  policy  relating  to  the  time  of  payment  of  the  premiums.  No  com- 
plaint was  made  by  him  prior  to  the  letter  of  August  12,  1901.  By 
the  terms  of  that  letter  Jones  seems  to  have  been  under  the  impression 
that  the  policy  required  the  payment  of  $6.25  per  month  premium.  He 
admits  that  he  was  to  make  four  payments  of  $6.25  each.  The  policy 
did  not  require  him  to  pay  $6.25  each  month  the  same  was  in  force.  It 
did  require  him  to  pay  $6.25  in  four  payments,  each  in  two,  two,  three  and 
five  months.  It  is  not  believed  that  had  Jones'  contention  been  true, 
and  had  there  been  a  mistake  in  the  policy  in  not  making  the  payments 
become  due  quarterly,  that  such  mistake,  in  the  absence  of  fraud,  would 
have  entitled  him  to  a  rescission  of  the  contract.  The  mistake  was  not 
mutual.    Grymes  v.  Sanders,  93  U.  S.,  55 ;  2  Pom.  Eq.,  sec.  856. 

There  was  no  mistake  on  the  part  of  the  insurance  company.  The 
policy  was  in  accordance  with  the  application.  There  was  no  pleading 
on  the  part  of  either  party  alleging  fraud  in  the  making  of  the  contract, 
and  no  fraud  is  shown  by  the  record.  It  is  true  that  the  company  could 
have,  had  it  so  desired,  accepted  the  terms  offered  by  Mr.  Jones  in  his 
letter  of  August  12th,  and  canceled  the  contract,  but  it  did  not  do  so. 
After  the  receipt  of  the  letter  it  sent  to  the  auditor  of  the  railway  com- 
pany for  which  Jones  was  working  an  order  on  that  company  for  the 
purpose  of  having  it  paid  as  the  first  installment  of  premium  of  $6.25 
out  of  Jones'  wages  for  that  month.  This  action  was  in  accordance 
with  the  terms  of  the  policy.  In  so  doing  the  company  rejected  the 
offer  of  Jones  to  rescind  the  contract.  Jones  died  on  August  17,  1901, 
which  revoked  all  offers  of  cancellation  made  by  him  and  which  the 
company  had  not  accepted  prior  to  his  death.  When  Jones  died  the 
insurance  company  was  insisting  on  the  validity  of  the  contract.  The 
policy  not  having  been  canceled  during  the  lifetime  of  Jones,  upon  his 
death  the  rights  of  the  appellee,  as  beneficiary  thereunder,  became 
absolute,  and  were  not  affected  by  the  action  of  the  insurance  company 
in  wiring  the  paymaster  of  the  railway  company  on  August  24th  to 
return  to  it  the  order  for  $6.25,  and  its  return  by  the  railway  company. 
McAllister  v.  Mut.  Life  Ins.  Co.,  101  Mass.,  558 ;  Porter  v.  Mutual  Life 
Ins.  Co.,  70  Vt,  504,  41  Atl.  Rep.,  970;  Shields  v.  Equitable  Life 
Assurance  Soc.,  121  Mich.,  690,  80  N.  W.  Rep.,  793 ;  New  York  Life 
Ins.  Co.  v.  Miller,  11  Texas  Civ.  App.,  536,  32  S.  W.  Rep.,  550. 

Nor  did  the  fact  that  Mrs.  Jones,  thereafter,  on  September  11,  1901, 
received  from  the  railway  company  $24.50,  the  amount  of  the  wages 
earned  by  W.  W.  Jones  in  the  month  of  August  and  standing  to  his 
credit  on  the  books  of  the  company,  amount  to  a  ratification  by  her  of 
the  cancellation  of  the  policy,  or  estop  her  from  enforcing  collection  of 
the  same.  Prior  to  that  tin*e  defendant's  agent  had  recalled  its  order 
from  the  railway  company,  and  had,  in  his  letters  of  September  9th  and 
September  11th,  respectively,  denied  that  the  policy  was  in  force.  The 
record  does  not  show  that  the*  plaintiff  knew  that  defendant's  agent  had 
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not  accepted  the  offer  made  in  Mr.  Jones'  letter  of  August  12th,  and 
canceled  the  policy,  or  that  she  knew  that  defendant  company  had  sent 
its  order  to  the  paymaster  of  the  railway  company  for  the  payment  of 
the  first  installment  of  premium  out  of  the  wages  of  her  husband  for 
the  month  of  August.  The  company,  having  denied  that  the  policy  was 
in  force,  and  having  withdrawn  its  order  from  the  railway  company, 
could  not  complain  of  the  action  of  Mrs.  Jones  in  receiving  from  said 
railway  company  said  wages. 

Upon  the  death  of  Jones  the  company  became  indebted  to  the 
appellee  for  the  face  of  the  policy,  and  it  had  authority  to  collect  the 
premium  due  from  that  sum.  The  plaintiff  sued  to  recover  the  amount 
of  the  policy  less  $6.25,  the  amount  then  due  for  premium.  The  judg- 
ment was  for  this  sum,  with  interest,  attorney's  fees,  etc. 

The  appellant  having  failed  to  point  out  any  reversible  error,  the 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  T.  McClendon  and  Wipe  v.  Jeff  Brockett  et  al. 

Decided  March  28,  1903. 

1.— Deed— Delivery— Parol  Conditions. 

Where  a  deed  absolute  on  its  face  is  delivered  by  the  grantor  to  the  grantee 
with  a  parol  condition  or  trust  that  it  shall  not  take  effect  until  the  grantor's 
death,  and  then  only  on  the  grantee's  execution  of  notes  to  third  persons,  such 
condition  is  void  and  the  delivery  is  an  absolute  one,  vesting  the  title.  The 
case  would  be  different  if  the  delivery  was  made  to  a  third  person  in  escrow, 
but  a  grantee  can  not  act  in  that  capacity. 

2.— Same — Grantor  Reclaiming  Deed. 

The  recovery  back  of  the  deed  by  the  grantor  after  such  delivery  to  the 
grantee,  even  though  it  was  with  the  tatter's  consent,  did  not  affect  the  title 
of  the  grantee,  or  reinvest  title  in  the  grantor. 

Appeal  from  the  District  Court  of*  Hill.  Tried  below  before  Hon. 
W.  Poindexter. 

Jordan,  Collins  &  Walker,  for  appellants. 

Wear,  Morrow  &  Smithdeal,  for  appellees. 

TEMPLETON,  Associate  Justice. — This  suit  was  brought  on  June 
19,  1902,  by  Mrs.  M.  C.  McClendon,  joined  by  her  husband,  against  the 
tenant  and  heirs  of  E.  G.  Tipton,  deceased,  to  recover  a  tract  of  land 
situated  in  Hill  County  and  to  cancel  the  deed  under  which  the  de- 
fendants claimed.  When  the  evidence  had  been  adduced  the  court 
instructed  the  jury  to  return  a  verdict  for  the  defendants.  The  plain- 
tiffs have  appealed  from  the  judgment  entered  on  such  verdict. 
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The  land  in  controversy  was  owned  by  Mrs.  Rebecca  J.  Tipton.  On 
March  24,  1884,  she  deeded  the  land  to  her  son,  E.  G.  Tipton.  The 
deed  was  in  the  usual  form,  contained  general  covenants  of  warranty, 
and  recited  a  cash  consideration  of  $1800  paid.  On  its  face,  the  deed 
was  without  condition  of  any  kind.  E.  G.  Tipton  died  intestate  on 
March  19,  1902.  Three  days  thereafter,  Mrs.  Rebecca  Tipton  made, 
executed  and  delivered  to  her  daughter,  Mrs.  M.  C.  McClendon,  a  gen- 
eral warranty  deed  to  said  land,  which  was  filed  for  record  on  March  24, 
1902.  The  deed  to  E.  G.  Tipton  was  not  filed  for  record  until  March 
26,  1902.  Mrs.  Rebecca  Tipton,  who  is  still  living,  testified  by  deposi- 
tion, that  she  was  87  years  old;  resided  in  Itasca,  Hill  County,  Texas. 
That  E.  G.  Tipton  was  her  son,  and  that  on  March  24,  1884,  she  lived 
on  her  farm  five  miles  northwest  of  Itasca,  and  that  E.  G.  Tipton,  Mrs. 
M.  C.  Doyle  and  C.  R.  Tipton  lived  with  her;  that  she  was  the  same 
Rebecca  J.  Tipton  who  made  the  deed  dated  March  24,  1884,  purporting 
to  convey  the  land  in  controversy  to  E.  G.  Tipton,  and  said  that  in  order 
to  dispose  of  her  land  "among  my  heirs,  I  gave  my  son  a  deed  to  it  to 
take  effect  after  my  death,  provided  he  executed  notes  to  my  different 
heirs,  payable  after  my  death,  to  the  amount  of  $1500,  I  having  given 
him  a  $300  interest  in  the  $1800  consideration.  The  deed  was  not  to 
take  effect  until  after  my  death,  and  not  then  unless  the  notes  were 
executed  and  paid  or  satisfied.  The  deed  was  then  placed  in  E.  G.  Tip- 
ton's hands  for  safekeeping,  or  in  trust  until  my  death.  It  was  fur- 
ther agreed  that  I  was  to  have  rents  off  the  land  until  my  death,  and 
E.  G.  Tipton  paid  me  rents  during  his  lifetime.  I  had  no  interest  in 
the  notes  ta  be  signed,  and  they  were  not  to  draw  interest.  The  con- 
sideration of  $1800  was  the  amount  I  paid  for  the  land.  The  notes 
were  never  signed,  and  there  was  nothing  paid  by  E.  G.  Tipton  or  any- 
one else  of  the  $1800  consideration  for  the  land.  I  placed  said  deed 
in  the  hands  of  E.  G.  Tipton  to  keep  until  my  death.  My  instruction 
was  that  he  keep  the  deed  in  trust,  and  not  file  it  for  record  until  after 
my  death.  E.  G.  Tipton  died  the  19th  day  of  March,  1902,  and  left 
surviving  him  his  wife,  Agnes  Tipton,  and  three  children — Myrta  Tip- 
ton, about  14  years  of  age ;  Allen  Tipton,  about  13  years  old,  and  Bessie 
Tipton,  about  10  years  old.  I  have  rendered  the  land  for  taxes  since 
1884,  and  taxes  were  paid  for  me  out  of  my  rents  off  the  land.  I  have 
received  rents  from  E.  G.  Tipton  since  1885.  It  was  paid  in  money. 
I  did  not  authorize  anyone  to  file  the  deed  for  record,  executed  by  me 
to  E.  G.  Tipton,  dated  March  24,  1884,  at  any  time,  and  it  was  filed 
without  my  consent.  E.  G.  Tipton  never  paid  me  the  $1800  mentioned 
in  said  deed,  dated  March  24,  1884,  or  any  part  of  same,  but  he  was  to 
pay  my  heirs  all  of  said  $1800,  less  the  $300  I  gave  him." 

Cross-examined,  Mrs.  Rebecca  J.  Tipton  said  her  memory  was  not 
as  active  and  clear  as  it  was  when  she  was  young,  but  in  matters  of  con- 
siderable importance  and  involving  considerable  interests  and  in  which 
she  had  taken  part,  she  thought  it  was  very  clear.    In  answer  to  the 
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following  question,  viz.,  "If  you  have  stated  that  .you  placed  the  deed 
inquired  about  in  the  possession  of  some  one  to  keep  until  your  death, 
'  then  state  where  and  under  what  circumstances  you  got  possession  of 
said  deed,  when  it  was  that  you  delivered  the  same  to  the  third  party, 
and  who  the  third  person  was,"  she  said:  "Somewhere  about  one  or 
two  years  after  I  had  given  the  deed  to  my  son  E.  6.  Tipton  for  safe 
keeping,  some  time  after  I  had  taken  the  deed  to  my  son,  E.  G.  Tipton, 
and  I  agreed  that  J.  C.  Tipton  should  hold  the  deed  until  my  death, 
and  it  was  to  be  delivered  by  J*  C.  Tipton  to  E.  6.  Tipton  when  the 
notes  were  paid  or  satisfied.  I  gave  the  deed  to  J.  C.  Tipton  to  hold 
in  trust  until  death."  In  answer  to  the  fourth  interrogatory,  in  which 
said  witness  was  asked  if  it  was  not  a  fact  that  at  the  time  she  delivered 
the  deed  to  the  third  person,  it  had  been  executed  several  years  prior  to 
the  time  she  got  it,  and  if  it  was  not  a  fact  that  she  got  it  out  of  the 
trunk  of  E.  G.  Tipton,  or  out  of  some  place  where  he  had  deposited  it, 
and  she  said  that  some  time  about  two  or  three  years  she  took  the  deed 
out  of  E.  G.  Tipton's  trunk.  She  stated  that  after  she  signed  the  deed 
she  gave  it  to  E.  G.  Tipton  to  keep,  as  already  explained  by  her.  She 
further  stated  that  she  executed  the  deed  to  her  daughter,  Mrs.  M.  C. 
McClendon,  after  she  executed  the  deed  to  E.  G.  Tipton,  and  after  his 
death." 

Mrs.  McClendon  bases  her  right  to  recover  upon  the  theory  that  the 
testimony  of  Mrs.  Tipton  shows  that  there  was  not  such  delivery  of  the 
deed  to  E.  G.  Tipton  as  would  give  effect  to  the  deed  as  a  conveyance, 
and  for  that  reason  the  said  deed  was  and  is  a  nullity.  She  does  not 
claim  as  an  innocent  purchaser,  and  this  appeal  turns  upon  the 
correctness  of  her  contention  that  the  deed  to  E.  G.  Tipton  was  never 
delivered  in  such  manner  as  to  make  the  same  operative  as  a  covneyance. 

The  deed  was,  on  its  face,  sufficient  to  convey,  absolutely  and  uncon- 
ditionally, the  land  in  controversy,  and  to  vest  in  the  grantee  the  present 
title  thereto.  The  grantor,  with  full  knowledge  of  the  terms  of  the 
deed,  voluntarily  placed  the  same  in  the  actual  possession  and  under  the 
manual  control  of  the  grantee.  These  facts  are  undisputed,  but  appel- 
lants insist  that  the  delivery  was  not  effectual  because  it  was  not  the 
intention  of  the  grantor  that  the  deed  should  become  operative  as  a  con- 
veyance until  her  death.  The  rule  contended  for  by  appellants  was 
recognized  and  applied  by  our  Supreme  Court  in  Steffian  v.  Bank,  69 
Texas,  513.  In  that  case  Steffian  had  deeded  certain  lands  to  Hunt. 
The  deed  was  not  to  be  delivered  until  the  grantee  had  paid  the  pur- 
chase money.  Before  all  of  the  purchase  money  was  paid,  the  grantee 
induced  the  grantor  to  place  the  deed  in  his  possession  upon  the  repre- 
sentation that  he  wanted  the  same  for  the  purpose  of  copying  the  field 
notes  of  the  land.  It  was  held  that  there  was  no  such  delivery  as  would 
give  effect  to  the  deed  as  a  conveyance.  And  it  has  been  held  that  a 
delivery  of  a  deed  for  inspection,  or  the  leaving  of  a  deed  with  the 
grantee  under  an  agreement  that  he  should  transmit  the  same  to  a  third 
person  with  whom  it  should  remain  until  the  occurrence  of  a  specified 
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event,  will  not  constitute  a  valid  delivery.  1  Devlin  on  Deeds,  sec.  271. 
But  the  rule  is  applicable  only  where  the  deed  has  been  deposited  with 
the  grantee  or  handed  to  him  for  some  purpose  other  than  as  the  deed 
of  the  grantor.  If  the  grantor  places  the  deed  in  the  hands  of  the 
grantee,  except  for  some  special  purpose,  the  law  conclusively  presume© 
that  he  intended  the  deed  to  become  operative  as  a  conveyance,  and  the 
delivery  is  complete  and  valid.  The  evidence  in  this  case  does  not  indi- 
cate the  existence  of  such  special  purpose.  According  to  the  testimony 
of  Mrs.  Tipton,  she  delivered  the  deed  to  the  grantee  with  the  under- 
standing that  the  same  should  not  take  effect  until  her  death,  and  not 
then  unless  he  paid  the  agreed  amounts  to  her  other  heirs.  This  condi- 
tion was  not  expressed  in  the  deed,  and  can  not  be  shown  by  parol  evi- 
dence. Lott  v.  Kaiser,  61  Texas,  665;  Lambert  v.  McClure,  12  Texas 
Civ.  App.,  577,  34  S.  W.  Rep.,  974;  Insurance  Co.  v.  Clark,  1  Texas 
Civ.  App.,  238,  21  S,  W.  Rep.,  277.  The  deed  in  question  was  delivered 
upon  condition,  but  it  was  delivered  as  the  deed  of  the  grantor,  and  not 
for  some  special  purpose,  as  was  the  case  in  the  instances  cited  above 
where  it  was  held  that  there  was  no  delivery. 

True,  Mrs.  Tipton  testified  that  the  deed  was  deposited  with  the 
grantee  in  trust,  or  for  safe  keeping,  but  the  grantee  was  not  a  proper 
depositary  for  such  purpose.  If  a  deed  is  to  be  held  in  escrow,  a  stranger 
must  be  selected  as  custodian;  the  grantee  can  not  act  in  that  capacity. 
1  Devlin  on  Deeds,  sec.  314.  A  delivery  made  to  a  third  person  con- 
ditioned on  the  performance  of  an  act  or  the  happening  of  an  event, 
whereupon  it  is  to  be  delivered  to  the  grantee,  is  called  an  escrow. 
1  Devlin  on  Deeds,  sec.  312.  So,  the  instrument  in  question  must  be 
held  to  have  been  delivered  as  a  deed,  and  not  as  an  escrow.  It  took 
effect  as  a  conveyance,  according  to  its  terms,  or  it  was  a  nullity.  It  is 
uncontroverted  that  the  deed  was  intended  to  take  effect  on  the  happen- 
ing of  a  particular  event  and  on  the  performance  of  a  certain  condition. 
It  is  clear  that  if  the  grantee  agreed  to  hold  the  deed  in  trust,  it  was 
to  await  the  happening  of  the  event  and  to  secure  the  performance  of 
the  condition.  Such  holding  would  make  the  deed  an  escrow,  if  the 
delivery  was  to  a  stranger,  but  the  deed  could  not  be  held  by  the  grantee 
upon  such  terms.  When  the  deed  was  delivered  to  the  grantee,  his 
holding  was  unconditional,  and  parol  evidence  is  not  admissible  to 
show  that  he  accepted  the  deed  to  be  held  by  him  in  trust  until  his 
mother  died  and  he  had  paid  to  her  other  heirs  the  sums  of  money  he 
had  agreed  to  pay.  It  is  beyond  controversy  that  the  deed  was  actually 
delivered  to  the  grantee,  and  it  can  not  be  doubted  that  it  was  delivered 
as  the  deed  of  the  grantor.  There  is  not  a  scintilla  of  evidence  tending 
to  show  that  the  grantor  reserved  any  right  of  dominion  over  the  deed, 
or  that  she  retained  the  power  to  recall  it.  No  other  delivery  than  that 
which  took  place  when  the  deed  was  handed  to  the  grantee  was  contem- 
plated. There  is  no  delivery,  in  a  legal  sense,  unless  the  grantor  places 
the  deed  in  the  hands  or  under  the  control  of  the  grantee  with  the  in- 
tention that  the  same  shall  become  operative  as  a  conveyance,  and  the 
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question  as  to  whether  such  intention  existed  is  one  of  fact.  But  when 
it,  has  been  shown  that  the  deed  was  so  placed,  it  will  be  conclusively 
presumed  that  such  intention  existed,  unless  there  is  evidence  tending 
to  show  that  the  instrument  was  handed  to  the  grantee  for  some  special 
purpose,  and  not  as  the  deed  of  the  grantor.  There  is  no  such  evidence 
in  the  present  case,  and  the  trial  court  was  therefore  justified  in  giving 
the  peremptory  instruction. 

It  is  immaterial,  at  least  under  the  pleadings  in  this  case,  whether  the 
grantee  agreed  not  to  place  the  deed  on  record  until  after  the  death  of 
the  grantor,  and  whether  the  grantor  thought  that  the  deed  would  not 
become  operative  until  it  was  recorded.  1  Devlin  on  Deeds,  sec.  300. 
And  the  authority  just  cited  establishes  the  further  proposition  that  the 
recovery  of  the  deed  by  the  grantor,  even  if  it  was  with  the  consent  of 
the  grantee,  did  not  affect  the  title  of  the  grantee  or  reinvest  the  title 
in  the  grantor.  See,  also,  Van  Hook  v.  Simmons,  25  Texas  Supp.,  323 ; 
Sanborn  v.  Murphy,  86  Texas,  443. 

Appellants  have  not  attempted  to  show  accident,  mistake  or  fraud 
either  in  the  making  or  the  delivery  of  the  deed  in  question.  The  evi- 
dence offered  and  relied  on  by  them  does  not  tend  to  show  that  there 
was  no  delivery,  but  tends  simply  to  show  that  the  delivery  was  upon 
conditions  not  expressed  in  the  deed.  The  legal  effect  of  the  deed  can 
not  be  changed  by  proof  of  such  conditions,  and  appellants  have  failed 
to  establish  their  right  to  recover.  The  title  to  the  land  in  controversy 
is  vested  in  the  heirs  of  E.  G.  Tipton.  It  would  seem  that  the  parties 
to  whom  E.  6.  Tipton  agreed  to  pay  the  sum  of  $1500,  in  part  consid- 
eration for  the  deed  made  to  him  by  his  mother,  will  be  entitled,  upon 
the  death  of  Mrs.  Rebecca  Tipton,  to  subject  the  land  in  controversy  to 
the  payment  of  the  said  claims,  but  that  is  a  question  not  involved  on 
this  appeal,  and  which  need  not  be  determined  in  this  proceeding. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  L.  Stone  v.  H.  R.  Byabs  et  al. 

Decided  April  3,  1003. 

1. — Jurisdiction— Probate  Courts. 

Where  jurisdiction  of  a  decedent's  estate  may  be  properly  acquired  in  two 
different  counties,  the  court  first  acquiring  such  jurisdiction  should  maintain  it 
undisturbed  by  the  court  of  co-ordinate  jurisdiction. 

2. — Same — Change  of  Venue — Appeal  to  District  Court. 

Where  a  cause  has  been  appealed  from  the  probate  court  to  the  district 
court  it  stands  on  the  docket  of  the  latter  court  for  trial  de  novo,  in  all 
respects  as  any  other  cause,  and  the  court  may,  Upon  written  consent  of  the 
parties,  change  the  venue  to  any  other  court  having  jurisdiction  of  the  sub- 
ject matter.    Rev.  Stats.,  art.  1270. 
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$.— Same— Jury  Trial  in  Probate  Cases, 

In  the  county  court  in  probate  matters  no  jury  trial  is  allowed  except  when 
expressly  provided  by  law  (Rev.  Stats.,  art.  1855) ;  but  after  a  matter  has  been 
transferred  to  the  district  court  by  appeal  or  otherwise,  the  parties  become 
entitled  to  a  trial  by  jury. 

4. — Same — Change  of  Venue — Setting  Aside  Order. 

Where  a  case  has  been  duly  transferred  to  another  county  by  an  order 
changing  the  venue,  the  court  of  first  instance  can  not,  after  the  order  has  been 
executed  and  jurisdiction  has  attached  in  such  other  county,  resume  its  former 
jurisdiction  by  setting  aside  the  order  of  transfer. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before  Hon. 
M.  Kennon. 

Whit.  Boyd,  for  appellant. 

Maco  &  Minor  Stewart,  Adkins  &  Oreen,  McCormick  &  Brown,  and 
Grobe  &  Ayars,  for  appellees. 

GARRETT,  Chief  Justice. — This  is  an  appeal  by  E.  L.  Stone,  a 
creditor  of  the  estate  of  William  Dunovant,  deceased,  from  a  judgment 
of  the  District  Court  of  Colorado  County  appointing  the  appellees,  H. 
R.  Byars  and  Joseph  A.  Robertson  administrators  of  said  estate.  Wil- 
liam Dunovant  died  intestate  August  11,  1902,  in  Harris  County,  Texas. 
His  principal  estate  was  situated  in  Colorado  County.  Application  was 
made  by  the  appellee,  Joseph  A.  Robertson,  for  letters  of  administra- 
tion upon  the  estate  of  said  William  Dunovant  in  the  County  Court  of 
Harris  County  October  23,  1902.  Paul  T.  Gordon  and  J.  A.  Harbert 
and  A.  M.  Waugh,  administrator,  etc.,  creditors  of  said  estate  contested 
said  application  on  the  ground  that  the  said  William  Dunovant  was  not 
a  resident  of  Harris  County  at  the  time  of  his  death  but  that  he  had 
his  domicile  in  and  was  a  resident  of  Colorado  County,  where  his  prin- 
cipal estate  was  situated.  Upon  a  hearing  of  the  application  and  con- 
test on  January  7,  1903,  the  county  judge  of  Harris  County  granted  the 
application  of  the  said  Robertson,  and  appointed  him  as  administrator 
of  said  estate.  Both  Gordon  and  the  said  Harbert  and  Waugh  excepted, 
and  gave  notice  of  appeal  to  the  District  Court  of  Harris  County.  Two 
appeals  from  said  order  were  perfected  and  prosecuted,  and  were  filed 
in  the  district  court  of  the  eleventh  judicial  district,  and  docketed  as 
follows:  No.  32914,  Estate  of  William  Dunovant,  deceased.  Appeal 
of  Paul  T.  Gordon.  No.  32916,  Estate  of  William  Dunovant,  deceased. 
Appeal  of  J.  A.  Harbert  and  A.  M.  Waugh,  admrs. 

On  December  30,  1902,  the  appellee  H.  R.  Byars  filed  an  application 
in  the  County  Court  of  Colorado  County  for  letters  of  administration 
upon  said  estate  of  William  Dunovant,  deceased,  and  his  application 
was  contested  by  tbe  appellee  Joseph  A.  Robertson  on  the  ground  that 
William  Dunovant  resided  and  had  his  domicile  in  the  county  of  Harris, 
and  that  the  contestant  had  been  appointed  by  the  county  judge  of  Har- 
ris County  temporary  administrator  of  said  estate,  and  that  he  had 
theretofore  filed  an  application  in  the  County  Court  of  said  county  for 
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appointment  as  permanent  administrator.  Upon  the  hearing  of  said 
application  the  County  Court  of  Colorado  County  appointed  the  appel- 
lee Byars  administrator  of  said  estate,  to  which  the  appellee  Robertson 
excepted  and  gave  notice  of  appeal  to  the  District  Court  of  Colorado 
County.  The  appeal  was  perfected  and  the  cause  was  filed  in  said  dis- 
trict court,  and  was  docketed  as  No.  7023. 

The  said  Joseph  A.  Robertson  and  the  said  H.  E.  Byars,  the  appellees 
here,  being  the  parties  to  the  causes  of  contest  of  application  for  ad- 
ministration pending  in  the  district  courts  of  Colorado  and  Harris 
counties,  entered  into  a  written  agreement  which  was  filed  in  the  causes 
Nos.  32,914  and  32,916  pending  in  the  District  Court  of  Harris  County 
for  the  eleventh  judicial  district  to  change  the  venue  of  said  causes  to 
the  District  Court  of  Colorado  County,  and  moved  the  court  so  to  order; 
and  in  accordance  with  said  agreement  and  motion  the  said  District 
Court  of  Harris  County,  on  February  11,  1903,  made  an  order  in  each 
of  said  causes  changing  the  venue  thereof  to  the  District  Court  of  Colo- 
rado County.  The  papers  in  said  causes  and  transcripts  of  the  orders 
therein  were  duly  transmitted  to  the  clerk  of  the  District  Court  of 
Colorado  County,  and  were  filed  in  said  court  February  16,  1903,  and 
entered  upon  the  docket  thereof,  the  said  cause  No.  32,916  as  No.  7011, 
and  the  sajd  cause  No.  32,914  as  No.  7012.  The  three  causes  then 
pending  on  the  docket  of  the  District  Court  of  Colorado  County  in  the 
matters  of  the  applications  of  H.  E.  Byars  and  Joseph  A.  Robertson  for 
letters  of  administration  upon  the  estate  of  William  Dunovant,  de- 
ceased, and  the  contest  thereof  numbered  7011,  7012  and  7023  on  the 
docket  of  said  court,  were  on  motion  of  the  parties  consolidated  by  order 
of  the  court,  and  proceeded  with  as  No.  7011  on  the  docket.  The  ap- 
pellant E.  L.  Stone  intervened  in  the  consolidated  cause  and  showed 
that  he  was  a  creditor  of  said  estate,  and  excepted  to  the  jurisdiction  of 
the  District  Court  of  Colorado  County  of  the  said  causes  transferred 
from  Harris  County,  and  asked  that  they  be  remanded  to  the  District 
Court  of  the  Fifty-fifth  judicial  district  of  that  county.  It  appeared 
from  the  pleadings  and  exhibits  that  after  the  orders  changing  the  venue 
had  been  made  by  the  District  Court  of  Harris  County  for  the  Eleventh 
district,  a  motion  was  made  in  that  court  by  R.  G.  Ashe,  who  had  been 
appointed  by  the  county  judge  of  Harris  County  as  temporary  admin- 
istrator of  said  estate  after  removal  by  him  of  said  Robertson,  to  vacate 
said  orders,  and  that  by  reason  of  his  disqualification  on  account  of  rela- 
tionship to  the  said  Ashe  the  judge  of  said  court  made  an  order  February 
24,  1903,  transferring  the  causes  to  the  District  Court  of  Harris  County 
for  the  Fifty-fifth  judicial  district;  and  that  on  February  26,  1S03,  the 
said  District  Court  for  the  Fifty-fifth  district  made  an  order  by  which 
it  undertook  to  vacate  the  former  orders  of  the  District  Court  for  the 
Eleventh  judicial  district  changing  the  venue  in  said  causes,  and 
ordered  the  clerk  of  the  District  Court  of  Colorado  County  to  return 
the  papers  thereof  to  the  said  District  Court  of  Harris  County  for  the 
Fifty-fifth  judicial  district.     This  order  was  not. obeyed,  the  judge  of 
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the  District  Court  of  Colorado  County  having  directed  the  clerk  of  his 
court  to  retain  possession  of  the  papers. 

Hon.  Blake  Dupree,  county  judge  of  Harris  County,  and  the  said  R. 
G.  Ashe,  intervened  in  the  consolidated  cause  in  the  court  below,  also 
setting  up  the  matters  above  stated,  and  asked  that  the  causes  be  re- 
manded to  the  District  Court  of  Harris  County  for  the  Fifty-fifth  judi- 
cial district.  Exceptions  were  sustained  to  their  plea  of  intervention 
and  it  was  stricken  out,  whereupon  the  said  Ashe  and  Dupree  excepted 
and  gave  notice  of  appeal.  The  plea  of  the  said  E.  L.  Stone  was  also 
overruled,  to  which  action  of  the  court  said  Stone  excepted  and  gave 
notice  of  appeal.  The  cause  then  came  on  to  be  heard,  and  the  court 
found  that  the  said  William  Dunovant,  at  the  time  of  his  death,  resided 
in  the  county  of  Colorado,  and  that  the  County  Court  of  said  county  had 
jurisdiction  of  the  administration  of  his  estate,  and  a  number  of  the 
creditors  and  the  next  of  kin  of  the  deceased  having  so  requested,  the 
said  Joseph  A.  Robertson  and  H.  R.  Byars  were  appointed  joint  admin- 
istrators of  said  estate.  The  said  E.  L.  Stone  has  perfected  an  appeal 
from  said  judgment,  and  has  assigned  errors  which- question  the  validity 
of  the  orders  of  the  District  Court  of  Harris  County  changing  the  venue 
to  Colorado  County,  as  well  as  the  fact  finding  as  to  the  domicile  of 
the  said  William  Dunovant  at  the  time  of  his  death. 

No  statement  of  facts  appears  in  the  record,  but  the  trial  judge,  in 
reaching  his  conclusion  that  the  domicile  of  William  Dunovant  was  in 
Colorado  County,  has  found  facts  which  sustain  his  conclusion  to  that 
effect.  It  is  an  undisputed  fact  that  the  principal  part  of  the  estate 
of  the  deceased  is  situated  in  Colorado  County.  Hence  it  is  clear  that 
the  County  Court  of  Colorado  County  has  jurisdiction  of  the  adminis- 
tration of  said  estate,  unless  jurisdiction  had  already  been  properly  as- 
sumed by  the  Harris  County  court.  The  proceedings  show  a  conflict  of 
jurisdiction  between  the  county  courts  of  Harris  and  Colorado  counties 
growing  out  of  a  question  of  fact  that  might  have  been  determined 
differently  in  the  two  counties,  and  supporting  the  jurisdiction  of  both 
of  them.  There  is  a  rule  of  law,  however,  growing  out  of  a  manifest 
propriety,  if  not  necessity,  that  the  court  which  first  acquires  jurisdic- 
tion over  a  controversy  should  maintain  it  undisturbed  by  the  interfer- 
ence of  any  other  court  of  co-ordinate  jurisdiction.  Texas  Trunk  Ry. 
Co.  v.  Lewis,  81  Texas,  1.  The  question  of  a  collateral  inquiry  by  the 
Colorado  County  court  into  the  jurisdiction  of  the  Harris  County  court 
was  taken  out  of  the  case,  however,  if  the  venue  of  the  Harris  County 
contests  was  properly  transferred  to  Colorado  County  and  remained 
there.  The  court  may,  upon  the  written  consent  of  the  parties  thereto, 
filed  with  the  papers  of  the  cause,  by  an  order  entered  on  the  minutes 
transfer  the  same  for  trial  to  the  court  of  any  other  county  having  juris- 
diction of  tlje  subject  matter  of  such  suit.  Rev.  Stats.,  art.  -1270.  Ap- 
peals from  a  county  court  to  the  district  court  are  entered  upon  the 
civil  docket  of  the  district  court,  to  be  called  and  "disposed  of  in  regular 
order.    When  reached  they  are  tried  anew,  as  if  originally  brought  in 
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such  court;  and  the  judgment  of  the  district  court  is  certified  to  the 
county  court  for  observance.  Rev.  Stats.,  arts.  2261,  2262,  2263 ;  Phelps 
v.  Ashton,  30  Texas,  345 ;  Elwell  v.  Universalis  Convention,  76  Texas, 
518;  Kelly  v.  Settegast,  68  Texas,  16;  McLane  v.  Paschal,  62  Texas, 
104 ;  Hawes  v.  Foote,  64  Texas,  34. 

In  the  county  court  in  probate  matters  no  jury  trial  is  allowed  except 
when  expressly  provided  by  law.  Bev.  Stats.,  art.  1855.  But  after  a 
matter  has  been  transferred  to  the  district  court  by  appeal  or  otherwise 
the  parties  become  entitled  to  a  trial  by  jury.  Cockrill  v.  Cox,  65  Texas, 
669.  So  the  causes  stood  on  the  docket  of  the  District  Court  of  Harris 
County  in  all  respects  as  any  other  cause,  and  subject  to  trial  by  jury. 
The  reasons  for  a  change  of  venue  apply  with  the  same  force  to  such  a 
cause  as  to  any  other  upon  the  docket  of  the  court.  While  the  precise 
question  does  not  appear  to  have  been  passed  on  by  our  Supreme  Court, 
there  can  be  no  doubt  about  how  it  should  be  decided.  Under  a  statute 
similar  to  ours  the  Supreme  Court  of  Maine  held  that  the  parties  had 
the  right  to  change  of  venue.  Backus  v.  Cheney,  80  Me.,  17.  The  order 
changing  the  venue  vested  jurisdiction  in  the  District  Court  of  Colorado 
County.  The  jurisdiction  of  the  District  Court  of  Harris  County  could 
not  be  resumed  by  setting  the  order  aside  after  it  had  been  executed  and 
the  jurisdiction  of  the  District  Court  of  Colorado  County  had  attached. 
Dimmitt  v.  Bobbins,  74  Texas,  445;  Henderson  v.  Henderson,  55  Mo., 
544 ;  Wolcott  v.  Wolcott,  32  Wis.,  69 ;  Servatius  v.  Pickel,  30  Wis.,  507. 
This  view  of  the  effect  of  the  order  changing  the  venue  after  its  execu- 
tion renders  it  unnecessary  for  us  to  say  more  with  respect  to  the  order 
of  the  District  Court  for  the  Fifty-fifth  judicial  district  than  that  that 
court  did  not  acquire  jurisdiction  to  make  its  order  recalling  the  cases, 
even  if  it  otherwise  had  the  power  to  set  aside  the  orders  of  another 
court.  There  is  no  error  in  the  judgment  of  the  court  below,  and  it 
will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Casey-Swasey  Company  et  al.  v.  Manchester  Fire  Insurance 

Company. 

Decided  April  4,  1903. 

1.— Trial— Special  Issues— Setting  Aside  Findings. 

Where  the  trial  judge  considers  that  certain  special  findings  by  the  jury 
are  not  sustained  by  the  evidence,  it  is  his  duty  to  set  them  aside  on  motion. 

2.— Same— Action  Not  Reviewed. 

Where  the  trial  court  set  aside  certain  findings  of  the  jury  because  not 
supported  by  the  evidence,  and  there  is  no  assignment  requiring  a  review  of 
that  ruling,  the  question  whether  the  answers  of  the  jury  embraced  in  such 
findings  entitled  appellant  to  a  judgment  can  not  be  considered  on  appeal. 

3.— Same— New  Trial  Required. 

Since  a  special  verdict,  though  comprising  many  findings,  is  but  one  ver- 
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diet,  no  material  part  of  it  can  be  set  aside  for  want  of  sufficient  evidence  to 
sustain  it  without  setting  it  all  aside,  and  in  such  case  the  court  should  not 
render  a  judgment  on  the  remaining  findings,  but  should  grant  a  new  trial. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
Hon.  N".  R.  Lindsey. 

OrricJc  &  Terrell  and  Oeo.  E.  Smith,  for  appellants. 

0.  H.  Ooodson,  for  appellee. 

STEPHENS,  Associate  Justice. — The  property  covered  by  the  in- 
surance policy  declared  on  in  this  case  was  destroyed  by  fire  January 
27,  1902.  Z.  P.  West,  who  was  then  owner  both  of  the  policy  and  of 
the  property  insured,  transferred  the  policy  immediately  after  the  fire 
to  J.  T.  Meroney,  who  afterwards  assigned  it  to  appellant.  Appellee, 
the  company  issuing  the  policy  pleaded  as  grounds  of  forfeiture,  inter 
alia,  breaches  of  the  iron  safe  clause  and  of  the  clause  against  "fraud 
and  false  swearing  concerning  the  insurance  or  the  subject  matter  thereof, 
whether  before  or  after  the  loss."  These  defenses  were  sustained  by  L 
the  special  verdict.  But  the  waiver  pleaded  in  avoidance  of  these  as 
well  as  other  alleged  forfeitures  seems  also  to  have  been  sustained  by 
the  special  verdict,  as  will  be  seen  from  the  answers  of  the  jury  to 
special  issues  following:  "27.  You  will  find  whether  or  not  the  in- 
surance company,  or  J.  S.  Aldehoff,  its  adjuster,  after  it,  or  he,  had 
knowledge  of  the  facts  alleged  in  its  answer  herein,  as  avoiding  the 
policy,  did  any  acts  or  act  whereby  it  or  he  recognized  the  binding  force 
and  validity  of  said  policy,  or  if  it  or  he  ever  did  any  acts  or  act  for 
the  purpose  of  making  West  or  his  assignees  believe  that  it  or  he  rec- 
ognized the  binding  force  of  said  policy,  and  whether  or  not  the  said 
West  or  his  assignees,  by  said  act  or  acts,  were  in  fact  deceived  and 
misled  into  believing  that  the  insurance  company  recognized  the  bind- 
ing force  of  said  policy.  Ans.  27th.  TTes.'  28.  You  will  find 
whether  or  not,  after  the  defendant  company  had  knowledge  of  the  mat- 
ters set  up  in  its  answer,  it  asserted  any  right  under  said  policy  that 
would  recognize  its  continuing  validity,  and  that  actually  deceived  and 
misled  West  or  his  assignees  into  believing  that  the  company  was  in- 
tending to  claim  any  right  thereunder  and  recognize  its  validity,  and 
through  which  the  said  West  or  his  assignees  were  actually  induced  to 
expend  any  money.     Ans.  28th.     *Yes/  " 

Appellee  made  a  motion  to  set  aside  these  findings  upon  the  ground 
that  there  was  no  evidence  whatever  to  support  them,  and  also  upon 
the  ground  that  the  evidence  was  not  sufficient  to  support  them,  and 
further  moved  the  court  to  proceed  to  enter  judgment  upon  the  other 
findings  in  its  favor.  On  the  other  hand,  appellant  made  a  motion  to 
enter  judgment  in  its  favor  upon  the  whole  verdict.  Both  motions  were 
submitted  and  acted  upon  together,  the  court  overruling  appellant's  and 
granting  appellee's. 
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Error  is  first  assigned  to  the  judgment  upon  the  ground  that  the 
answers  of  the  jury  to  the  special  issues  above  quoted  entitled  appellant 
to  a  judgment.  But  appellant  seems  to  have  overlooked  the  fact  that 
these  findings  were,  on  motion  of  appellee,  set  aside  for  want  of  evidence 
to  sustain  them,  and  has  made  no  assignment  requiring  us  to  review  this 
ruling,  if,  indeed,  such  a  ruling  could  be  reviewed  on  appeal. 

It  was  not  only  the  province  but  also  the  duty  of  the  district  judge 
to  grant  the  motion  of  appellee  to  set  aside  these  findings  if  he  con- 
sidered the  evidence  wholly  insufficient  to  warrant  them,  as  alleged  in 
the  motion.  But  the  court  went  further,  as  was  also  asked  in  the  mo- 
tion, and,  after  thus  setting  aside  a  material  part  of  the  verdict,  cover- 
ing as  it  did  the  important  issue  of  waiver,  which  was  raised  both  by  the 
pleadings  and  the  evidence,  rendered  judgment  upon  the  remainder  of 
the  verdict  and  the  undisputed  facts,  instead  of  granting  a  new  trial. 
In  thig  the  court  erred,  and  the  error  is  fundamental.  A  special  ver- 
dict, though  comprising  many  findings,  is  but  one  verdict,  and  no  ma- 
terial part  of  it  can  be  set  aside  for  want  of  sufficient  evidence  to  sus- 
tain it  without  setting  it  all  aside.  But  if  each  material  finding  be 
treated  as  a  separate  verdict,  the  result  would  be  the  same,  since  the 
Btatute  makes  it  conclusive  between  the  parties  as  to  the  facte  found. 
Rev.  Stats.,  art.  1332. 

The  court  can  not  disregard  any  such  finding  and  enter  judgment,' even 
upon  conclusive  evidence  to  the  contrary,  as  has  been  expressly  decided. 
Waller  v.  Liles,  96  Texas,  21,  70  S.  W.  Rep.,  17. 

In  any  view  of  the  case,  therefore,  the  court  erred,  as  is  apparent  on 
the  face  of  the  record,  in  rendering  judgment  for  appellee,  and  for  this 
error,  though  not  assigned,  the  judgment  must  be  reversed. 

We  can  not  agree  with  appellant  in  the  contention,  urged  in  its  second 
assignment,  that  the  verdict  established  a  substantial  compliance  with 
the  iron  safe  clause,  for  we  can  not  distinguish  this  case  from  Kemendo 
v.  Insurance  Co.,  94  Texas,  367,  60  S.  W.  Rep.,  661. 

The  remaining  assignments  become  immaterial  so  far  as  this  appeal 
is  concerned,  and  as  out  jurisdiction  is  not  final,  and  as  it  is  not  clear 
either  that  the  rulings  complained  of  were  erroneous  or  that  they  will 
be  important  on  another  trial,  we  will  not  discuss  them. 

It  seems  worthy  of  mention,  however,  that  the  issue  of  waiver  was 
submitted  in  a  very  general  way,  and  not,  as  we  think  it  should  have 
been,  with  reference  to  the  specific  acts  alleged  by  appellant  as  consti- 
tuting the  waiver.     The  following  cases  seom  applicable  to  this  issue. 
Insurance  Co.  v.  Moriarty,  37  S.  W.  Rep.,  628  (writ  refused,  38  S.  W. 
n™  \ .  tj-i™^  Wi|i;H  &  Taylor  Co.  v.  Insurance  Co.,  13  Texas  Civ. 
3.  W.  Rep.,  956;  Insurance  Co.  v.  Evante,  25  Texas  Civ. 
S.  W.  Rep.,  537. 
id  remanded. 

Reversed  and  remanded. 
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0.  A.  Willingham  v.  B.  W.  Floyd. 

Decided  April  4,  1903. 

School  Land— Purchase — Actual  Settlement — Wife. 

Defendant  had  a  section  of  school  land  surveyed  out  and  selected  the  place 
thereon  for  his  house  and  then  returned  to  town  to  make  his  application  to 
purchase  the  land  as  an  actual  settler  thereon.  Being  detained  in  making  his 
application  because  of  a  rush  of  applicants,  he  sent  his  wife  out  to  the  land  in 
the  evening  with  a  tent,  furniture  and  provisions.  Held,  a  valid  settlement  by 
defendant  on  that  day. 

Appeal  from  the  District  Court  of  Midland.  Tried  below  before 
Hon.  W.  R.  Smith. 

Camp  &  Caldwell,  for  appellant. 
A.  S:  Hawkins,  for  appellee. 

• 

STEPHENS,  Associate  Justice. — This  controversy  arose  out  of 
conflicting  applications  to  purchase  two  sections  of  school  land  in  Mid- 
land County,  and  resulted  in  a  judgment  for  appellee,  defendant  below, 
whose  application  was  prior.  Unless  the  evidence  required  the  jury  to 
find  that  appellant  was  an  actual  settler  and  that  appellee  was  not, 
the  judgment  must  stand.  We  find  no  difficulty  in  holding  that  the 
evidence  was  sufficient  to  warrant  the  conclusion  that  appellee  was  an 
actual  settler  when  he  made  his  application,  which  renders  it  unneces- 
sary to  consider  the  evidence  affecting  the  other  issue. 

The  main  objection  of  appellant  to  appellee's  settlement  seems  to 
rest  upon  the  fact  that  appellee  was  fortunate  enough  to  have  the 
assistance  of  his  wife  in  making  it,  as  will  be  seen  from  the  following 
quotation  from* his  testimony:  "After  I  returned  from  having  the 
land  surveyed,  I  hired  a  dray  wagon,  purchased  a  tent  and  sent  the 
wagon,  the  tent,  a  lot  of  provisions  and  household  furniture  to  be  placed 
on  section  14  at  the  spot  I  had  selected  for  my  home.  I  also  sent  my 
wife  out  in  a  separate  conveyance  along  with  B.  W.  Lee  and  his  family, 
who  went  out  the  same  day  to  take  up  some  land  near  by.  All  these 
went  out  on  the  evening  of  the  29th  of  July.  I  did  not  go  out  with 
my  wife  to  the  land  because  there  was  a  great  demand  and  rush  for 
this  land,  and  I  stayed  in  town  for  the  purpose  of  making  my  applica- 
tions and  getting  same  filed  first,  and  it  was  my  intention  to  go  out  to 
section  14  as  soon  as  I  made  my  application,  and  this  I  did.  I  sent 
my  wife  to  this  section  on  said  day  because  I  considered  it  my  home  at 
that  time,  and  thought  that  my  wife  should  be  at  her  home."  Appel- 
lant, however,  treats  this  as  a  settlement  by  the  wife,  and  not  by,  but 
for,  the  husband,  but  we  consider  it  a  settlement  by  both,  the  wife 
kindly  aiding  the  husband  in  the  establishment  of  a  home  for  the 
family.     The  judgment  is  affirmed. 

1     32  Civil— 11.  Affirmed. 
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J.  F.  White  et  al.  v.  J.  P.  Epperson  and  Wife. 

Decided  April  4,  1903. 

1. — Homestead— Evidence  of  Abandonment. 

Upon  an  issue  of  abandonment  of  the  homestead  by  plaintiff  prior  to  its 
sale  under  execution,  a  letter  written  by  him  after  his  removal  and  indicating 
an  arrangement  to  have  the  land  forfeited  by  the  State  for  the  benefit  of  an- 
other, was  admissible  to  show  abandonment,  although  it  was  dated  after  the 
execution  sale,  and  it  was  also  admissible  to  contradict  plaintiff's  statement 
{hat  he  had  made  no  such  agreement. 

2. — Evidence — General  Reputation., 

The  fact  that  plaintiffs,  who  testify  as  witnesses  in  the  case,  are  contra- 
dicted on  material  issues  by  other  witnesses,  does  not  authorize  the  introduction 
of  evidence  in  support  of  their  reputation  for  truth  and  veracity. 

3. — Homestead—Abandonment — Charge  on  Weight  of  Evidence. 

Upon  an  issue  of  abandonment  of  the  homestead  a  charge  that  if  plaintiff 
left  the  land  with  intention  to  return  and  occupy  it  as  his-  home,  then  the  fact 
that  he  may  have  voted  or  held  office  in  another  State  during  a  temporary  ab- 
sence would  not  forfeit  his  homestead  right,  provided,  etc.,  was  on  the  weight 
of  evidence  in  assuming  that  plaintiff's  absence  was  temporary  and  in  singling 
out  certain  important  facts  and  telling  the  jury  that  they  do  not  constitute  an 
abandonment. 

4. — Same — Intention. 

It  was  error  for  the  charge  to  make  plaintiff's  homestead  right  depend  pn 
his  intention  at  the  time  he  so  voted  or  held  office  elsewhere,  instead  of  his 
intention  at  the  time  of  the  execution  sale. 

5.— Same. 

A  charge  that  plaintiff,  during  a  temporary  absence,  could  offer  his  home- 
stead for  sale  without  forfeiting  his  homestead  right  thereto,  as  the  fact  of 
such  offer  would  not  of  itself  constitute  an  abandonment,  was  on  the  weight 
of  evidence  in  singling  out  a  fact  and  telling  the  jury  what  effect  they  might 
give  it. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  6.  A.  Brown. 

F.  P.  McGhee,  R.  P.  Elliott,  Ben  B.  Kelly,  and  Tolbert  &  Berry, 
for  appellants. 

F.  C.  Becket  and  L.  C.  Heare,  for  appellees. 

SPEEB,  Associate  Justice. — J.  P.  Epperson  and  wife  brought  this 
suit  in  trespass  to  try  title  to  recover  from  appellants  a  tract  of  land 
in  Wilbarger  County.  Appellants  claimed  under  said  Epperson  as 
common  source  through  an  execution  sale  against  him  in  favor  of  one 
Eettig.  It  was  admitted  upon  the  trial  that  appellants  had  title  to  the 
land  unless  it  was  the  homestead  of  appellees  at  the  time  of  the  making 
of  said  levy  on  January  27,  1900,  and  the  question  of  homestead  vel 
non  was  therefore  the  main  issue  upon  the  trial.  It  was  undisputed 
that  prior  to  April,  1894,  the  land  was  the  homestead  of  appellees. 
During  that  month  they  left  the  land  and  moved  from  the  State  of 
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Texas  to  the  State  of  Illinois,  where  they  have  since  resided.  Neither 
has  ever  been  on  the  land  since  that  time,  and  neither  has  been  in 
Texas  since,  except  that  the  husband  was  back  for  a  short  time  in  the 
spring  of  1900.  J.  P.  Epperson,  during  his  residence  in  Illinois,  voted 
and  acted  as  clerk  at  various  elections  held  in  that  State,  and  was  at 
one  time  a  candidate  for  justice  of  the  peace.  It  was  contended  on  the 
one  hand  that  there  had  been  an  abandonment  of  the  homestead,  while 
on  the  other  hand  that  the  absence  was  only  temporary,  caused  by  the 
illness  of  the  wife,  and  that  both  husband  and  wife  at  all  times  re- 
tained their  intention  to  return  to  their  homestead  when  the  state  of 
the  latter^  health  and  their  finances  would  permit.  The  jury  accept- 
ing the  latter  contention,  rendered  a  verdict  for  appellees. 

Upon  the  trial  the  appellants  offered  in  evidence  a  letter  written  by 
J.  P.  Epperson  in  reply  to  one  from  James  R.  Tolbert,  which  reads  as 
follows:  "Rio,  111.,  May  30,  1900.— Judge  J.  R.  Tolbert,  Vernon, 
Texas:  Dear  Sir. — Your  favor  of  the  25th  at  hand.  In  reply  will 
say  that  it  was  my  understanding  that  as  you  were  personally  ac- 
quainted with  Mr.  Robbins,  you  would  try  and  railroad  the  land  through 
and  get  it  forfeited  so  Mr.  Blaine  could  file  on  it  as  soon  as  possible. 
What  is  the  situation  at  present?  My  intention  was  to  leave  it  en- 
tirely with  you,  so  push  it  along  as  fast  as  you  can.  Consult  with  Mr. 
W.  M.  Crutchfield,  if  you  desire,  as  he  understands  the  case.  Respect- 
fully yours,  J.  P.  Epperson."  The  trial  court,  upon  the  objection  that 
this  letter  was  dated  after  the  execution  sale  of  the  land  sued  for,  ex- 
cluded the  testimony,  to  which  appellant  assigns  error.  We  think  this 
ruling  was  erroneous.  The  letter  was  admissible  as  tending  to  support 
the  contention  that  there  had  been  an  abandonment  of  the  property 
as  a  homestead.  Abandonment,  like  any  other  question  of  fact,  is  to 
be  determined  from  a  consideration  of  all  the  circumstances  surround- 
ing the  transaction.  An  arrangement  after  removal  from  a  homestead 
to  have  the  land  forfeited  by  the  State  for  the  benefit  of  another  might 
not  of  itself  be  sufficient  to  show  abandonment,  but  it  would  tend  to  do 
so.  And  whether  such  circumstance  is  even  sufficient  is  not  at  all  a 
question  of  law,  but  purely  one  of  fact.  Moreover  the  letter  was  ad- 
missible because  it  tended  to  contradict  appellee  J.  P.  Epperson  in  that 
he  denied  that  he  had  made  such  an  agreement  with  Mr.  Blaine.  And 
upon  this  point  and  for  the  same  reason  the  testimony  of  the  witness 
Tolbert,  to  the  exclusion  of  which  appellants'  fifth  assignment  is  di- 
rected, was  likewise  admissible. 

There  was  error  in  permitting  the  witness  Doan  to  testify  that  he 
was  acquainted  with  the  reputation  of  appellees  for  truth  and  veracity 
in  the  community  in  which  they  lived  and  that  the  same  was  good. 
The  fact  that  appellees  had  been  contradicted  upon  material  issues  by 
other  witnesses  did  not  authorize  the  introduction  of  evidence  in  sup- 
port of  their  reputation  for  truth  and  veracity.  Jacobs  v.  State,  59  S. 
W.  Rep.,  1111;  Harris  v.  State,  45  S.  W.  Rep.,  714;  1  Greenl.  on  Ev., 
sec.  469.     It  is  only  where  the  witness'  character  for  truth  and  veracity 
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has  in  some  way  been  attacked  that  reputation  for  truth  and  veracity 
is  admissible.     Texas  &  P.  Ry.  Co.  v.  Raney,  86  Texas,  363. 

The  sixth  assignment,  which  we  sustain,  complains  of  the  following 
charge  of  the  court,  to  wit :  "You  are  further  instructed  that  if  plain- 
tiff, J.  P.  Epperson,  left  the  land  sued  for  with  intention  to  return 
and  occupy  the  same  as  a  home,  then  the  fact  that  said  Epperson  may 
have  voted  or  held  office  in  the  State  of  Illinois  during  a  temporary 
absence  from  said  land  would  not  forfeit  his  homestead  right  to  said 
land,  provided  his  intention  to  return  and  occupy  continued  from  the 
time  he  left  the  land  and  existed  at  the  time  he  so  voted  or  held  office." 
It  is  pointed  out  that  this  charge  is  upon  the  weight  of  evidence  in 
that  it  assumes  that  the  absence  of  J.  P.  Epperson  was  temporary,  and 
further  singles  out  important  facts  introduced  in  evidence  and  tells 
the  jury  that  they  do  not  constitute  an  abandonment,  and  also  because 
it  makes  the  homestead  right  of  said  Epperson  to  depend  upon  his 
intention  at  the  time  he  voted  or  held  office  instead  of  making  it  to 
depend  upon  his  intention  at  the  time  of  the  sale.  We  think  these 
objections  are  all  tenable.  Mayo  v.  Tudor,  74  Texas,  471,  12  S.  W. 
Rep.,  117;  Mitchell  v.  Mitchell,  80  Texas,  101,  15  S.  W.  Rep.,  705; 
Allen  v.  Frost,  31  Texas  Civ.  App.,  232,  6  Texas  Ct.  Rep.,  495 ;  Schwartz- 
man  v.  Cabell,  49  S.  W.  Rep.,  113. 

Similar  objections  are  urged  to  the  sixth  paragraph  of  the  court's 
charge,  which  is  as  follows:  "Any  person  leaving  his  homestead  with 
intention  to  return  and  live  on  it,  may  during  temporary  absence  there- 
from offer  the  same  for  sale  without  forfeiting  his  homestead  right 
thereto,  that  is  to  say  one  may  offer  his  homestead  for  sale  and  this 
fact  will  not,  of  itself,  constitute  an  abandonment  of  the  homestead. 
But  if  prior  to  or  at  the  time  of  such  offer  to  sell,  the  intention  to 
return  and  occupy  the  premises  as  a  home  had  been  abandoned,  then 
his  homestead  right  upon  the  land  could  be  reinstated  only  by  actually 
returning  to  and  residing  upon  it,"  It  is  improper  for  the  court  to 
thus  single  out  a  fact  or  circumstance  in  evidence  and  to  tell  the  jury 
what  effect  they  may  or  may  not  give  to  the  same.  The  jury  might 
have  concluded  under  another  charge,  that  the  offer  of  appellees  to  sell 
their  homestead,  together  with  the  other  facts  which  were  undisputed, 
established  an  abandonment  of  the  same.  This  was  peculiarly  their 
province. 

We  have  discussed  all  the  questions  which  we  think  could  affect  the 
case  upon  another  trial.  For  the  reasons  stated  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  E.  ROLLEB  V.  A.  ZUNDELOWITZ. 
Decided  April  4,  1903. 

1.— Limitations— Lease — Holding  Ove.— Implied  Contract 

Where  a  lease  for  three  years  provided  that  at  its  end  the  lessee  should 
have  the  refusal  of  an  extension  at  the  current  market  rates,  and  at  its  expira- 
tion he  held  over  for  another  period  of  three  years  on  the  same  terms,  a  fur- 
ther holding  over  on  the  expiration  of  such  second  period  was  not  under  the 
written  contract,  but  by  virtue  of  an  implied  contract,  and  an  action  for  rents 
accruing  thereunder  was  subject  to  the  statute  of  limitations  of  two  years. 
Rev.  Stats.,  art."  3354. 

2. — Jurisdiction — Amount — Exceptions — Dismissal. 

Where,  by  virtue  of  exceptions  interposing  limitations,  plaintiff's  claim  for 
rent  was  reduced  to  an  amount  below  the  jurisdiction  of  the  district  court, 
wherein  the  suit  was  brought,  it  was  proper  for  the  court  to  enter  a  judgment 
dismissing  the  case. 

Error  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

L.  JET.  Mathis,  for  defendant  in  error. 

SPEEE,  Associate  Justice. — There  is  but  one  assignment  of  error 
in  this  case,  and  that  complains  of  the  judgment  of  the  District  Court 
in  sustaining  defendant  in  error's  third  special  exception  and  in  dis- 
missing plaintiff  in  error's  petition.  The  exception  which  the  court 
sustained  is  as  follows,  to  wit :  -"Third.  For  a  third  special  exception 
to  plaintiff's  first  amended  original  petition  this  defendant  says  that  it 
affirmatively  appears  that  the  liability  of  this  defendant  for  any  rent 
of  the  building  described  in  plaintiff's  said  petition  after  (before)  the 
1st  of  April,  1899,  is  barred  by  the  two  years  statute  of  limitation,  which 
this  defendant  here  pleads  in  bar  of  any  liability  arising  before  the  1st 
day  of  April,  1899,  and  of  this  exception  this  defendant  prays  the 
judgment  of  the  court " 

The  allegations  of  the  petition  so  far  as  germane  to  the  issue  thus 
presented  are  as  follows:  "And  the  plaintiff,  complaining  of  the  de- 
fendant, avers  that  heretofore,  to  wit,  on  the  14th  day  of  November, 
1889,  said  plaintiff,  by  instrument  in  writing  duly  signed  and  executed 
by  both  plaintiff  and  defendant,  leased  to  the  defendant  for  the  period 
of  three  years,  to  wit,  from  the  1st  day  of  December,'  1889,  to  and 
ending  on  the  30th  day  of  November,  1892,  the  certain  premises  belong- 
ing to  plaintiff,  namely,  the  single  story  brick  store  on  Seventh  Street 
in  the  city  of  Wichita  Falls,  Texas,  on  lots  known  and  described  as 
25  feet  by  100  feet  off  of  lots  8  and  9  in  block  152,  of  said  city ;  that  in 
consideration  of  the  use  and  occupancy  of  said  property  for  said  period 
of  three  years,  the  defendant,  by  said  instrument  in  writing,  bound  and 
obligated  himself  to  pay  to  the  plaintiff  the  sum  of  $1260,  to  be  paid 
in  installments  of  $35  at  the  end  of  each  and  every  month  of  said  leaSe ; 
that  among  other  stipulations  in  said  instrument  of  writing  it  was 
agreed  'that  said  Zundelowitz'  should,  at  the  end  of  said  lease,  have  the 
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refusal  of  the  extension  of  said  lease  at  the  current  market  rates  at  that 
time.  Plaintiff  says  that  the  defendant  duly  entered  into  the  occupancy 
of  said  premises  under  and  by  virtue  of  said  lease,  and  held  and  used  the 
same  for  and  during  the  period  of  three  years,  to  wit,  until  November 
30,  1892. 

"Plaintiff  avers  and  charges  the  fact  to  be  that  after  said  last  men- 
tioned date,  and  after  the  expiration  of  the  said  three  years'  lease,  the 
defendant,  Zundelowitz,  with  the  consent  of  the  plaintiff,  held  over 
and  continued  to  use  and  occupy  said  premises  under  and  by  virtue  of 
the  terms  and  conditions  of  said  lease  in  writing,  providing  and  stipu- 
lating for  an  extension  of  the  same  for  another  period  of  three  years 
from  the  said  30th  day  of  November,  1892,  until  the  30th  of  Novem- 
ber, 1895,  and  upon  the  terms  and  conditions  and  for  the  price  for  use 
and  occupancy  of  the  same  set  out  in  the  instrument  in  writing  herein- 
after described,  to  wit,  at  the  price  of  $1260  for  said  three  years. 

"Plaintiff  says  that  upon  the  expiration  of  said  second  term  of  three 
years,  to  wit,  November  30,  1895,  the  defendant  held  over  and  con- 
tinued to  occupy  said  premises,  with  the  consent  of  plaintiff,  under  and 
by  virtue  of  said  written  lease,  and  at  the  price  and  upon  the  terms 

therein  set  out,  to  wit,  ,  defendant  continued  to  use  and  occupy 

said  premises  for  the  three  years  ending  November  30,  1898 ;  that  after 
the  expiration  of  said  last  mentioned  term  of  three  years,  to  wit,  after 
the  30th  of  November,  1898,  defendant,  with  consent  of  plaintiff,  held 
over  and  continued  the  occupancy  and  use  of  said  premises  under  the 
terms  and  conditions  and  for  the  price  for  said  use  and  occupancy  and 
by  virtue  of  said  instrument  in  writing,  to  wit,  said  written  lease 
hereinbefore  described,  until  to  wit,  April  1,  1899,  when  he  surrendered, 
and  plaintiff  accepted  the  possession  of  said  premises. 

"That  the  current  market  rates  of  rental  on  said  building  from 
November  30,  1892,  to  April  1,  1899,  was  at  least  $35  per  month. 

"Plaintiff  says,  premises  considered,  the  defendant  held,  occupied 
and  used  said  premises  for  the  six  years  and  four  months  succeeding 
said  30th  day  of  November,  1892,  to  wit,  until  April  1,  1899,  holding 
same  under  and  by  virtue  of  said  lease  in  writing,  whereby  the  defend- 
ant, A.  Zundelowitz,  became  indebted,  and  by  said  instrument  in  writing 
bound  himself  to  pay  to  plaintiff  the  sum  of  $2660,  which  is  at  the  rate 
of  $35  per  month,  which  said  sum  of  $35  per  month  is  and  was  the 
real  market  value  of  said  property. 

"Plaintiff  says  that  of  said  sum  the  defendant  has,  at  various  times 
and  in  divers  sums,  paid  the  plaintiff  the  sum  of  $1910,  leaving  due 
this  plaintiff  the  sum  of  $750,  which  said  sum  of  $750  the  defendant, 
though  often  requested,  has  wholly  failed  to  pay  and  still  refuses  to  pay 
or  to  pay  any  part  thereof,  to  plaintiff's  damage  $1000." 

If  plaintiff  in  error's  petition  discloses  an  action  "for  debt  where 
the  indebtedness  is  not  evidenced  by  a  contract  in  writing,"  then  the 
ruling  of  the  court  is  right,  otherwise  it  is  wrong.  Sayles'  Ann.  Civ. 
Stats.,  art.  3354. 
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In  City  of  San  Antonio  v.  French,  80  Texas,  575,  16  S.  W.  Rep., 
440,  our  Supreme  Court  quotes  with  approval  from  a  number  of  text 
writers  and  decisions  to  the  effect  that  when  a  tenant  holds  over  after 
the  expiration  of  his  term,  the  law  will  imply  an  agreement  to  hold 
for  a  year  upon  terms  of  the  prior  lease,  and  its  own  conclusions  are 
that  the  tenant  who  holds  over  with  the  consent  of  his  landlord  is 
deemed  to  be  in  possession  upon  the  terms  of  his  prior  lease,  upon  the 
ground  that  the  parties  are  presumed  to  have  tacitly  renewed  the  former 
agreement.  The  same  principle  is  announced  in  Bateman  v.  Maddox, 
86  Texas,  546,  and  Racke  v.  Brewing  Assn.,  17  Texas  Civ.  App.,  167. 
Upon  the  doctrine  of  these  cases  appellant  contends  that  the  holding  over 
of  appellee  after  the  expiration  of  the  third,  sixth  and  ninth  years  con- 
stituted successive  renewals  of  the  original  written  lease  for  the  full 
period  thereof,  and  that  appellee's  holding  was  at  all  times  by  virtue, 
and  according  to  the  terms,  of  the  said  instrument,  and  his  suit  there- 
fore "evidenced  by  or  founded  upon"  a  contract  in  writing,  and  subject 
only  to  the  four  years  statute  of  limitations.  Sayles'  Ann.  Civ.  Stats., 
art.  3356.  We  do  not  so  interpret  these  decisions,  nor  do  we  under- 
stand the  law  to  be  as  stated. 

In  cases  where  the  original  lease  contains  no  provisions  for  renewal, 
a  holding  over  with  the  consent  of  the  landlord  creates  the  relation  of 
landlord  and  tenant  upon  the  terms  of  the  expired  lease.  Prom  the 
conduct  of  the  parties  the  law  implies  the  contract;  and  in  these  cases, 
whether  the  original  lease  be  in  writing  or  not,  the  renewal  is  not  a 
written  lease.  In  those  cases  where  the  original  lease  which  is  in  writing 
provides  for  the  renewal  of  the  same,  and  the  tenant  by  holding  over, 
or  by  other  compliance  with  the  provisions  stipulating  for  the  extension, 
renews  the  contract,  the  second  term  is  as  much  a  part  of  the  written 
lease  as  the,  first.  The  holding  in  such  case  is  by  virtue  of  the  express 
written  contract.  No  new  assent  upon  the  part  of  the  lessor  is  required. 
McClelland  v.  Rush,  24  Atl.  Rep.,  354.  But  after  the  expiration  of 
the  renewal  term  provided  for  by  the  terms  of  the  original  lease,  any 
holding  over  would  only  create  a  renewal  by  virtue  of  the  implied  con- 
tract. This  implied  contract,  notwithstanding  it  may  and  will  be  upon 
the  same  terms  of  the  prior  written  lease,  is  not  itself  evidenced  by  writ- 
ten contract,  and  is  therefore  under  our  statute  subject  to  the  bar  of  limi- 
tations after  two  years.  Such  we  understand  to  be  the  status  of  appel- 
lant's case.  If  we  treat  the  original  lease  as  providing  for  a  renewal, 
which  is  not  at  all  certain,  yet  that  instrument  could  not  embrace  more 
than  six  years  from  December  1, 1889,  and  after  that  time  the  liability  of 
appellee  arising  from  holding  over  with  the  consent  of  appellant,  would 
be  predicated  upon  the  implied  contract.  Such  further  term  is  in  no  way 
contemplated  by  the  lease,  nor  does  appellee's  liability  have  its  inception  ' 
there.  We  conclude  therefore  that  appellant's  cause  of  action  as  set 
forth  in  his  petition  was  subject  to  the  exception  of  appellee  interposing 
the  bar  of  limitations  of  two  years. 

It  is  true  as  suggested  by  appellant,  that  appellee's  exception  does 
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not  embrace  the  rents  from  March  9,  1899,  to  April  1,  1899,  a  period 
of  twenty-three  days — 6uit  having  been  filed  March  9,  1901 — but  the 
amount  in  controversy  having  been  reduced  by  sustaining  such  excep- 
tion to  an  amount  not  within  the  jurisdiction  of  the  district  court,  the 
petition  was  properly  dismissed.  Haddock  v.  Taylor,  74  Texas,  216, 
11  S.  W.  Eep.,  1093;  Hammond  v.  Lamar  County,  18  Texas  Civ.  App., 
188,  44  S.  W.  Eep.,  179;  Doherty  v.  Galveston,  48  S.  W.  Rep.,  806; 
McFadin  v.  San  Antonio,  22  Texas  Civ.  App.,  140,  54  S.  W.  Rep.,  49 ; 
Hill  v.  Strauss,  56  S.  W.  Sep.,  54Q;  Thomas  v.  Telegraph  Co.,  25 
Texas  Civ.  App.,  398,  61  S.  W.  Rep.,  503,  2  Texas  Ct.  Rep.,  135; 
Missouri,  etc.,  Railway  Co.  v.  Kolbe,  65  S.  W.  Rep.,  35,  3  Texas  Ct. 
Rep.,  295. 

The  judgment  is  affirmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

E.  W.  Bodie. 

Decided  April  4,  1903. 

1. — Citation — Name  of  Railway  Company. 

Where  the  citation  in  an  action  against  a  railway  company  gave  the  name 
of  the  defendant  in  full,  it  was  not  defective  in  failing  to  give  it  in  full  at  each 
subsequent  reference  thereto. 

8. — Railroads — Rules  of  Company — Pleading  and  Charge. 

Allegations  in  the  petition  in  an  action  for  personal  injury  by  a  freight 
brakeman  as  to  the  duty  of  the  engineer  to  give  signals,  held  sufficient  to 
warrant  a  charge  on  the  subject. 

3. — Same — Charge — Negligence. 

A  charge  to  find  for  the  plaintiff  brakeman  if  the  jury  found  certain  acts 
of  negligence  on  the  part  of  the  engineer,  was  not  on  the  weight  of  evidence 
in  ignoring  the  duty  of  the  brakeman  to  protect  the  rear  end  of  his  train  by 
going  back  with  a  flag,  where  the  charge  was  one  presenting  plaintiff's  theory, 
and  concluded  with  the  statement  that  if  plaintiff  was  exercising  all  care  for 
his  own  safety,  the  verdict  should  be  for  him,  unless,  under  the  other  issues, 
the  jury  should  find  for  the  defendant,  and  among  the  other  issues  there  was  a 
special  charge  on  the  question  whether  'plaintiff  had-  been  negligent  in  failing 
to  protect  the  rear  end  of  his  train. 

4. — Same— Negligence  Per  Se— Violating  Master's  Rules. 

It  is  not  negligence  per  se  for  a  servant  to  violate  the  rules  of  the  master; 
and  a  requested  instruction  that  if  plaintiff's  acts,  as  specified  therein,  were  a 
violation  of  the  rules,  the  jury  should  find  for  defendant,  was  properly  qualified 
by  the  statement  that  the  jury  should  so  find  if  they  believed  plaintiff's  viola- 
tion of  the  rules  was  negligence. 

5. — Same — Evidence — Printed  Rules— Varying. 

Where  the  printed  rules  were  in  evidence  stating  how  a  certain  flag  signal 
should  be  given,  but  not  under  what  circumstances  it  was  to  be  given,  evidence 
was  admissible  to  show  the  construction  placed  on  the  rules,  such  construction 
having  been  pleaded. 

6. — Same — Verdict  Excessive — Injury  to  Brakeman. 

A  verdict  for  $16,000  in  favor  of  a  freight  brakeman  for  an  injury  render- 
ing one  of  his  arms  permanently  lame  is  held  excessive,  and  a  remittitur  of 
one -half  the  amount  is  required. 
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Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

T.  8.  Miller  and  Perkins  &  Craddock,  for  appellant 

Carpenter  &  Yates,  for  appellee. 

TEMPLETON,  Associate  Justice. — E.  W.  Bodie  was  in  the  em- 
ploy of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  in 
the  capacity  of  rear  brakeman  on  a  local  freight  train  which  ran  be- 
tween Greenville  and  Hughes  Springs.  The  train  left  Hughes  Springs 
about  on  time  on  the  morning  of  December  12,  1901,  and  was  due  at 
Greenville  that  evening.  The  engine  pulling  the  train  was  old,  defec- 
tive and  out  of  repair,  and  the  fuel  supply  was  insufficient  in  quantity 
and  poor  in  quality.  On  this  account  the  train  fell  badly  behind  time 
and  finally  stalled  on  the  track  about  two  miles  from  Greenville  at  about 

5  o'clock  on  the  morning  of  December  13,  1901.  While  the  train  was 
standing  on  the  track  at  said  place  another  freight  train  moving  in  the 
same  direction  ran  into  it.  Bodie  was  in  the  caboose  of  the  stalled 
train,  and  was  injured  in  the  collision.  He  sued  and  obtained  judg- 
ment for  $16,000. 

The  defendant  moved  to  quash  the  citation  because  the  same  did  not 
correctly  state  the  names  of  the  parties  to  the  suit.  The  citation,,  omit- 
ting the  caption  and  statement  of  the  plaintiff's  cause  of  action,  reads 
thus:    "You  are  hereby  commanded  to  summon  the  Missouri,  Kansas 

6  Texas  Ry.  Co.  of  Texas,  a  corporation,  to  be  and  appear  before  the 
honorable  District  Court  of  Hunt  County,  Texas,  at  the  next  regular 
term  thereof,  to  be  holden  at  the  courthouse  in  Greenville  on  the  second 

4 

Monday  in  March,  the  same  being  the  10th  day  of  March,  A.  D.  1902, 
then  and  there  to  answer  the  plaintiff's  petition  filed  in  a  suit  in  said 
court  on  the  4th  day  of  January,  A.  D.  1902,  wherein  E.  W.  Bodie  is 
plaintiff  and  the  Missouri,  Kansas  &  Texas  Ry.  Co.,  a  corporation,  is 
defendant,  file  number  of  said  suit  being  5235.  And  you  will  de- 
liver to  said  defendant,  the  Missouri,  Kansas  &  Texas  Ry.  Co.  of  Texas, 
a  corporation,  as  the  law  directs,  a  true  copy  of  this  citation."  The 
citation  was  properly  tested  by  the  clerk  and  the  seal  affixed.  The 
return  of  the  sheriff  shows  that  it  was  served  by  delivering  a  true  copy 
thereof  to  the  local  agent  of  "the  M.  K.  &  T.  Ry.  Co.  of  Texas,  the 
within  named  defendant."  The  motion  to  quash  was  overruled  by  the 
court,  and  we  think  properly.  It  clearly  appears  from  the  citation  who 
the  parties  to  the  suit  were,  and  no  possible  injury  to  the  defendant 
can  have  resulted  from  the  failure  of  the  clerk  to  state  the  full  name  of 
the  defendant  each  time  there  was  a  reference  thereto  in  the  citation. 

One  of  the  rules  of  the  defendant  company  reads  thus:  "Five  short 
blasts  of  the  whistle  is  a  signal  to  flagman  to  go  back  and  protect  rear 
end  of  train."  There  was  testimony  to  the  effect  that  it  was  customary 
for  the  engineer  to  whistle  out  flagmen  when  he  is  going  to  stop  at  an 
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unusual  place,  so  that  the  rear  brakeman  and  conductor  may  arrange 
to  protect  the  rear  of  the  train  from  trains  following.  The  evidence 
was  conflicting  as  to  whether  the  engineer  of  the  train  which  was  struck 
gave  the  flag  signal  on  the  occasion  of  the  accident.  The  court  in- 
structed the  jury  as  follows:  "If  you  believe  that  under  the  rules  of 
the  defendant  it  was  the  duty  of  the  engineer  to  give  a  flag  signal  by 
blowing  five  short  blasts  of  the  whistle  when  the  train  stopped,  or  so 
soon  as  he  knew  the  train  was  going  to  stop ;  and  if  you  further  believe 
that  he  failed  to  give  the  flag  signal  at  the  time  when,  under  the  rules 
of  the  defendant,  he  was  required  to  give  it.  and  if  you  believe  he  was 
guilty  of  negligence  in  failing  to  give  such  signal,  if  he  failed,  *  *  * 
and  if  you  believe  the  negligence,  if  any,  of  the  engineer  in  failing  to 
give  the  signal,  if  he  failed,  was  the  proximate  cause  of  the  collision, 
you  should  find  for  plaintiff." 

It  is  insisted  that  this  paragraph  of  the  charge  was  erroneous  because 
there  was  no  allegation  in  the  petition  that  there  was  any  rule  of  the 
company,  or  custom  among  its  employes,  known  to  the  company,  mak- 
ing it  the  duty  of  the  engineer  to  give  such  signal  so  soon  as  he  knew 
the  train  was  going  to  stop.  It  was  alleged  in  the  petition:  "That 
the  defendant  had  in  force  at  that  time  a  rule  forbidding  its  engineers 
to  stop  their  trains  at  such  point,  which  stopping  of  said  train  by  said 
engineer  at  said  time  and  place  was  unsafe,  dangerous  and  negligent. 
That  the  defendant  also  then  had  in  force  for  the  government  of  its 
train  employes  a  rule  requiring  the  engineer  in  charge  of  a  train  when 
stopping  in  an  unusual  place  to  signal  the  conductor  and  trainmen  of 
his  train  that  he  was  stopping,  or  going  to  stop  at  such  unusual  place, 
said  signal  being  notice  to  them  to  take  proper  steps  to  protect  the  rear 
of  their  train  from  other  trains  that  might  be  following  in  the  same 
direction,  which  signal  was  called  the  flag  signal,  and  was  made  by 
blowing  five  short  blasts  of  the  whistle."  It  was  further  alleged  that  if 
there  was  no  such  rule,  then  it  was  the  custom,  known  to  and  acquiesced 
in  by  the  company,  for  the  engineer  to  give  such  signal  for  the  purpose 
stated  upon  such  occasion.  We  are  of  the  opinion  that  the  petition 
fairly  raises  the  issue  that  was  presented  in  the  charge,  and  that  the 
complaint  of  appellant  is  not  well  taken. 

A  further  complaint  of  the  said  paragraph  of  the  charge  is  that  the 
same  is  upon  the  weight  of  the  evidence  in  that  it  ignores  the  duty  of 
the  rear  brakeman  to  protect  the  rear  of  his  train  when  it  was  stopped 
at  an  unusual  place,  by  going  back  and  flagging  a  following  train,  with- 
out regard  to  whether  he  received  a  signal  to  do  so  from  the  engineer. 
There  was  testimony  to  the  effect  that  such  was  his  duty.  But  the 
charge  complained  of  was  presenting  the  plaintiff's  theory  of  the 
case,  and  not  the  defensive  issues,  and  the  said  paragraph  of  the  charge 
concluded  as  follows:  "And  if  you  believe  that  at  the  time  of  the 
collision  the  plaintiff  was  exercising  ordinary  care  for  his  own  safety, 
then,  in  that  event,  you  will  find  for  the  plaintiff,  unless  you  find  for 
the  defendant  under  the  other  issues  submitted  to  you."    Among  the 
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other  issues  submitted,  in  a  special  charge  requested  by  the  defendant, 
was  whether  the  plaintiff  was  negligence  in  failing  to  protect  the  rear 
of  the  train.  We  conclude,  therefore,  that  the  said  paragraph  of  the 
charge  was  not  upon  the  weight  of  the  evidence,  and  this  conclusion 
brings  us  to  the  leading  question  in  the  case,  which  is  whether  the  trial 
court  erred  in  modifying  the  special  charge  requested  by  the  defendant 
relating  to  the  plaintiffs  failure  to  go  back  and  protect  the  rear  of  his 
train. 

The  said  special  charge  reads  thus:  "It  is  shown  by  the  evidence 
that  one  of  the  rules  of  the  defendant  company  in  force  at  the  time  of 
the  accident  provided:  *When  a  train  is  detained  by  an  accident  or 
obstruction,  or  stops  at  any  unusual  place,  the  flagman  must  imme- 
diately go  back  with  danger  signals  to  stop  any  train  moving  in  the 
same  direction.  At  a  point  fifteen  telegraph  poles  from  the  rear  of  the 
train  he  must  place  one  torpedo  on  the  rail  on  the  engineman's  side ;  he 
must  then  continue  to  go  back  at  least  twenty  telegraph  poles  from 
the  rear  of  his  train  and  place  two  torpedoes  on  the  rail  on  the  engine- 
man's  side,  ten  yards  apart  (one  rail  length)  when  he  may  return  to 
a  point  fifteen  telegraph  poles  from  the  rear  of  his  train,  where  he  must 
remain  until  an  approaching  train  has  been  stopped,  or  he  is  recalled 
by  the  whistle  of  his  engine.  When  he  comes  in  he  will  remove  the 
torpedo  nearest  his  train,  but  the  two  torpedoes  must  be  left  on  the  rail 
as  a  caution  signal  to  any  following  train/  And  also  the  following 
rule:  'When  on  a  curve  or  down  grade  the  flagman  must  go  back  a 
distance  of  at  least  twenty  telegraph  poles  further  than  is  above  pro- 
vided, and  as  many  more  as  may  be  necessary,  before  placing  torpedoes, 
to  give  approaching  trains  ample  time  to  stop/  If  you  believe  from 
the  evidence  that  at  the  time  or  just  before  or  after  the  train  stopped 
the  plaintiff  knew,  or  by  the  use  of  ordinary  care  in  the  course  of  the 
performance  of  his  duties  on  the  tTain  he  could  have  known,  that  the 
train  was  stopping  or  had  stopped  at  an  unusual  place,  and  if  from  the 
time  he  so  knew,  or  could  in  the  exercise  of  ordinary  care  have  known 
that  it  was  so  stopping,  or  had  stopped,  there  was  time  reasonably  suffi- 
cient for  him  to  have  carried  out  and  performed  the  duties  required  of 
him  by  such  rule;  and  if  you  further  believe  that  the  plaintiff  violated 
said  rule,  and  that  such  violation  of  said  rule  caused  or  contributed  to 
cause  the  accident,  you  will  find  for  the  defendant."  The  requested 
charge  was  given  with  a  qualification  couched  in  this  language:  "If 
you  believe  that  the  plaintiff's  violation  of  such  rule,  if  he  did,  was 
negligence,  he  can  not  recover."  The  term  negligence  had  been  prop- 
erly defined  in  the  other  charges  given.  The  evidence  showed  the  ex- 
istence of  the  rules  set  out  in  the  requested  charge,  and  that  the  same 
were  known  to  the  plaintiff.  He  was  riding  in  the  cupola  of  the  caboose, 
and  was  still  there,  or  in  the  act  of  getting  out,  when  the  collision  took 
place.  The  engineer  and  fireman  testified  that  the  train  had  been 
stopped  several  minutes  when  the  accident  occurred,  and  there  was 
evidence  tending  to  corroborate  them  in  that  respect.    The  plaintiff, 
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together  with  the  conductor  and  another  brakeman,  both  of  whom  were 
in  the, caboose,  testified  that  the  accident  happened  immediately  after 
the  train  stopped.  It  was  dark,  cold,  stormy  and  raining,  and  the 
plaintiff  testified  that  when  the  train  began  to  slow  up  and  finally 
stopped,  he  thought  it  was  stopping  at  the  Midland  crossing  at  Green- 
ville, and  that  as  soon  as  he  discovered  that  it  was  not,  he  prepared  to 
go  out,  but  before  he  could  get  out  the  collision  occurred.  There  was 
evidence  which  corroborated  his  testimony  in  this  particular.  It  did 
not  require  much  investigation  for  the  men  in  the  caboose  to  ascertain 
that  the  train  had  not  reached  the  Midland  crossing.  The  plaintiff 
knew  that  another  train  was  following,  and  that,  if  it  was  on  time,  it 
was  not  far  behind.  The  evidence  therefore  raised  the  issues  presented 
in  the  special  charge,  and  the  question  is  whether  the  charge,  as  modified 
and  given,  correctly  stated  the  law  upon  such  issues. 

The  substance  of  the  contention  of  appellant  is  that,  if  the  facts  were 
as  submitted  in  the  said  special  charge,  the  plaintiff  was  guilty  of  neg- 
ligence, as  a  matter  of  law,  in  failing  to  protect  the  rear  of  the  train, 
and  that  the  court  erred  in  so  qualifying  the  charge  as  to  submit  the 
issue  of  negligence  to  the  jury  as  a  question  of  fact.  Whatever  the 
law  may  be  in  other  jurisdictions,  it  is  well  settled  in  this  State  that 
disobedience  by  the  servant  of  the  rules  of  the  master  is  not  negligence 
per  se.  In  Railway  Co.  v.  Adams,  94  Texas,  100,  the  law  is  stated  in 
this  language:  "The  plaintiff  in  error  presents,  in  different  forms, the 
proposition  that  a  servant  who,  in  discharging  his  duties,  disobeys  the 
regulations  of  his  master,  is  guilty  of  negligence  per  se,  and  if  injured, 
and  the  act  which  violates  such  rules  contributes  to  the  injury,  no 
recovery  can  be  had.  This  rule  would  give  to  the  regulations  of  the 
master  the  force  of  statutory  enactments.  We  do  not  understand  the 
law  to  be  consistent  with  that  contention.  If  a  violation  of  the  rule 
shows  conclusively  that  the  servant  can  not  recover  under  the  facts  of 
the  case,  the  question  of  contributory  negligence  becomes  a  question  of 
law  to  be  decided  by  the  court.  If,  however,  under  the  facts  of  the 
particular  case,  there  might  be  a  phase  under  which  the  servant  would 
be  justified  or  excused  in  disregarding  the  rule  of  the  company,  then  it 
becomes  a  question  for  the  jury  to  determine  whether  such  act  is  neg- 
ligence; that  is,  whether,  under  all  the  circumstances,  a  reasonably 
prudent  person  would  have  done  as  the  plaintiff  in  the  case  did." 

In  Railway  Co.  v.  Brown,  95  Texas,  2,  63  S.  W.  Rep.,  305,  Chief 
Justice  Gaines  states  the  law  in  these  terms:  "It  may  be  that  the 
general  rules  of  a  railway  company  for  the  conduct  of  its  employes  are 
not  absolute.  Circumstances  creating  an  emergency  may  exist  which 
may  excuse  the  servant  for  disregard  of  a  rule,  hence  the  case  would 
have  to  be  clear  in  which  the  court  should  hold  that  the  disobedience  of 
a  mere  rule  is  negligence  per  se."  In  that  case  the  servant  was  injured 
as  a  result  of  the  disobedience  of  a  general  rule  of  the  company  and 
also  of  a  specific  order.  It  was  held  that  the  order  was  absolute,  and 
the  duty  of  the  servant  to  obey  it  absolute,  and  that  he  could  not  re- 
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cover.  In  Railway  Co.  v.  Ryan,  69  Texas,  665,  it  was  held  that  where 
the  servant  was  injured  in  an  attempt  to  board  a  moving  train  in  viola- 
tion of  a  known  rule  of  the  company,  no  excuse  for  his  conduct  being 
shown,  the  company  was  not  liable.  In  Railway  Co.  v.  Wallace,  76 
Texas,  636,  it  was  held  that  where  the  servant  was  injured  by  reason 
of  his  being  on  the  top  of  a  box  car  while  the  train  was  crossing  a 
bridge,  in  violation  of  a  known  rule  of  the  company,  no  excuse  for  his 
conduct  being  shown,  the  plaintiff  could  not  recover.  In  the  following 
cases  decided  by  the  courts  of  civil  appeals,  wherein  writs  of  error  were 
denied  by  the  Supreme  Court,  it  was  held  that  the  question  as  to 
whether  the  servant's  violation  of  the  rules  of  the  master  constituted 
negligence  was  one  of  fact  for  the  decision  of  the  jury:  Railway  Co. 
v.  Mortensen,  27  Texas  Civ.  App.,  106,  66  S.  W.  Rep.,  99 ;  Railway  Co. 
v.  Pawkett,  28  Texas  Civ.  App.,  583,  68  S.  W.  Rep.,  323 ;  Railway  Co. 
v.  Follin,  68  S.  W.  Rep.,  810;  Railway  Co.  v.  Cornell,  29  Texas  Civ. 
App.,  596,  69  S.  W.  Rep.,  980. 

In  view  of  the  authorities  cited,  the  question  to  be  decided  is  whether, 
if  the  plaintiff  had  sufficient  time,  after  he  knew  or  ought  to  have  known 
that  the  train  had  stopped  or  was  stopping  at  an  unusual  place,  to  go 
back  and  protect  the  rear  of  the  train,  his  failure  to  do  so  was  such  a 
negligent  act  as  would  preclude  a  recovery  herein.  The  rule  set  out 
in  the  special  charge  is  important  only  in  that  it  imposed  upon  the 
plaintiff  the  duty  of  protecting  the  rear  of  the  train.  Whether  his  vio- 
lation of  the  rule,  if  he  did  violate  it  and  such  violation  caused  or  con- 
tributed to  cause  the  accident,  amounted  to  negligence,  is  purely  a 
question  of  fact.  In  determining  the  question  all  the  circumstances 
explanatory  of  his  conduct  must  be  taken  into  consideration,  and  the 
said  special  charge  is  subject  to  the  criticism  that  the  jury  was  thereby 
confined  to  the  consideration  of  the  facts  enumerated  therein,  and  that 
it  excluded  from  their  consideration  other  facts  material  to  a  decision 
of  the  question.  The  rule  which  required  the  rear  brakeman  to  go 
back  and  place  torpedoes  on  the  track  when  the  train  stopped  at  an 
unusual  place  was  merely  a  general  rule-  of-  the  company,  and,  while  it 
appears  that  it  was  intended  that  the  brakeman  should  comply  with  the 
rule  without  waiting  for  a  signal  from  the  engineer,  the  fact  that  it 
was  the  duty  of  the  engineer  to  give  such  signal  can  not  be  ignored  in 
determining  whether  a  failure  on  the  part  of  the  brakeman  to  imme- 
diately leave  the  caboose  and  go  back  and  flag  the  following  train  con- 
stituted negligence.  The  jury  may  have  found  that  the  engineer  did 
not  give  the  signal,  and  it  may  be  that  the  brakeman  waited  a  short 
time  for  the  signal,  thinking  that,  as  it  was  not  given,  the  train  would 
move  on  immediately,  and  that  if  he  got  off  and  went  back  he  would  be 
left  by  the  train.  If  such  was  the  case,  the  jury  might  reasonably  have 
concluded  that  a  person  of  ordinary  prudence  would  have  acted  as  the 
plaintiff  did,  and  hefii  him  not  guilty  of  negligence  in  failing  to  leave 
the  caboose  instantly  upon  his  becoming  aware  that  the  train  had 
stopped  or  was  stopping  at  an  unusual  place.     Again,  the  special  charge 
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made  the  plaintiff  guilty  of  negligence  if  he  failed  to  get  out  and  go 
back  as  soon  as  he  ascertained  that  the  train  was  stopping  at  an  unusual 
place,  while  the  rule  in  question  did  not,  in  terms  at  least,  impose  such 
duty  upon  him.  The  special  charge,  as  presented  to  the  court,  was 
defective  in  singling  out  the  facts  stated  therein  and  confining  the 
consideration  of  the  juiy  to  those  facts  alone,  and  in  giving  to  the  rules 
of  the  company  the  force  of  law,  and  the  trial  court  did  not  err  in  quali- 
fying the  charge  by  requiring  the  jury  to  find,  upon  the  whole  case, 
whether  the  plaintiff's  failure  to  immediately  leave  the  caboose  and  go 
back  to  flag  the  following  train  was  an  act  of  negligence. 

The  rules  of  the  company  are  not  of  such  a  character  as  to  impose 
upon  the  brakeman  an  absolute  duty  to  comply  therewith  under  penalty, 
otherwise,  of  being  held  guilty  of  negligence  without  regard  to  the  cir- 
cumstances of  the  case.  At  the  request  of  the  defendant  the  court  gave 
a  special  charge  which  reads  thus:  "If  you  believe  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care  in  the  per- 
formance of  his  duties  on  the  train  he  would  have  known,  the  train  was 
stopping  or  had  stopped  at  an  unusual  place,  and  if  there  was  reasonable 
time  within  which  a  man  of  ordinary  care  and  prudence,  occupying  the 
position  on  the  train  that  the  plaintiff  occupied,  could  by  the  use  of  the 
means  at  hand  have  prevented  said  collision,  and  if  you  further  believe 
that  the  plaintiff  did  not  use  such  means,  and  you  further  find  that  his 
failure  to  do  so,  if  he  did  fail,  was  a  failure  to  exercise  ordinary  care, 
and  that  such  failure  caused  or  contributed  to  cause  the  accident,  you 
will  find  for  defendant."  When  all  the  instructions  which  were  given 
to  the  jury  on  the  issue  as  to  the  plaintiff's  contributory  negligence 
are  considered  together,  we  think  it  clearly  appears  that  the  issue  was 
fairly  submitted  in  a  manner  as  favorable  to  appellant  as  it  had  a  right 
to  demand.  What  is  said  f.bove  is  sufficient  to  dispose  of  appellant's 
complaints  of  modifications  of  other  requested  charges. 

A  special  charge  on  the  issue  of  assumed  risk  was  asked  by  the  de- 
fendant and  refused  by  the  court.  Appellant  was  not  entitled  to  a 
more  favorable  charge  on  that  issue  than  was  embraced  in  the  main 
charge,  and  there  was  no  error  in  refusing  to  give  the  special  charge. 

Appellant  complains  of  the  action  of  the  court  in  permitting  the 
plaintiff  to  prove  that  the  rules  of  the  defendant  company  and  of  rail- 
way companies  generally  required  the  giving  of  a  signal  by  enginemen 
when  stopping  at  an  unusual  place  for  flagman  to  go  back  and  protect 
the  rear  of  the  train.  The  objection  to  this  evidence  was  that  the  rules 
were  printed  and  showed  for  themselves  what  was  required,  and  that  it 
was  incompetent  for  a  witness  to  state  what  was  required  by  the  rules. 
The  rules  were  in  evidence  when  this  testimony  was  admitted.  The 
rule,  which  has  been  quoted  above,  stated  how  the  flag  signal  should  be 
given,  but  did  not  prescribe  when  or  under  what  circumstances  it 
should  be  given.  The  construction  placed  by  the  witness  on  the  rule 
did  not  vary  the  rule,  and  was  pleaded  by  the  plaintiff.  We  think  that 
the  evidence  was  admissible. 


M.  K.  &  T.  By.  Co.  of  Texas  v.  Bodie.  175 

Appellant  complains  of  the  action  of  the  court  in  permitting  the 
plaintiff  to  prove  that  it  was  not  customary  and  was  not  the  duty  of 
the  rear  brakeman  to  put  out  fusees  at  the  place  of  the  accident.  One 
of  the  rules  of  the  company  reads  thus:  "A  fusee  is  a  danger  signal 
to  be  lighted  and  placed  on  the  track  at  night  in  cases  of  accident  or 
emergency.  A  train  finding  a  lighted  fusee  burning  on  the  track  must 
come  to  a  stop,  and  not  proceed  until  it  has  burned  out."  The  court 
approved  the  bill  of  exceptions  to  the  admission  of  the  evidence  com- 
plained of,  with  this  explanation:  "This  testimony  was  introduced  on 
redirect  examination  after  the  defendant  had  proved  by  the  witness 
when  it  was  his  duty  to  use  fusees,  and  that  he  had  used  a  fusee  when 
the  train  stopped  at  Cumby  tank  that  night,  and  that  he  had  not  used 
a  fusee  at  Wolfe  Creek,  and  was  admitted  as  supplementary  to  the 
printed  rules,  which  did  not  state  the  places  where  the  fusees  should  be 
used."  As  we  understand  the  record  the  plaintiff  was  not  attempting 
to  show,  by  the  opinion  of  the  witness,  that  it  was  not  the  duty  of  the 
brakeman  to  put  out  a  fusee  under  the  circumstances  which  existed  at 
the  time  of  the  accident,  but  that  he  was  trying  to  prove  that  there 
was  no  rule  or  custom  which  made  it  the  duty  of  the  brakeman  to  put 
out  a  fusee  at  that  point  every  time  the  train  passed  there.  The  testi- 
mony was  admitted,  and  was  admissible,  for  such  purpose.  The  ques- 
tion as  to  whether  the  plaintiff  should  have  put  out  a  fusee  on  the 
occasion  of  the  accident  was  for  the  jury,  and  the  plaintiff  was  not 
seeking,  by  the  testimony  complained  of,  to  elicit  the  opinion  of  the 
witness  upon  that  question. 

Appellant  insists  that  the  evidence  is  not  sufficient  to  show  that  it  is 
liable  to  the  plaintiff  for  the  injuries  sustained  by  him.  The  evidence 
is  such  as  would  have  warranted  a  finding  in  favor  of  the  defendant  on 
the  issue  of  liability,  but  is  not  such  as  would  authorize  us  to  hold  that 
no  other  finding  was  permissible. 

Appellant's  remaining  assignment  complains  of  the  verdict  as  ex- 
cessive. It  was  shown  that  the  plaintiff  was  suffering  from  varicocele, 
but  it  is  somewhat  uncertain  as  to  whether  this  trouble  is  attributable 
to  the  injuries  received  in  the  accident.  Assuming  that  it  is,  still  the 
matter  is  not  of  much  consequence,  as  the  disease  is  not  of  a  serious 
character.  The  plaintiff's  physician,  who  testified  in  his  behalf,  stated 
that  he  did  not  attach  much  importance  to  the  fact  that  the  plaintiff 
was  affected  with  said  ailment.  It  was  further  shown  that  the  plain- 
tiff received  an  injury  on  the  back  of  his  left  wrist  which  has  resulted 
in  what  is  known  as  dropwrist,  that  is,  in  the  paralysis  of  the  nerves 
which  control  the  muscles  on  the  back  of  the  wrist,  thereby  impairing 
the  use  of  plaintiff's  left  hand.  It  appears  that  the  impairment  will  be 
permanent  and  that  he  will  never  be  able  to  raise  his  hand  through  the 
exercise  of  the  muscles  of  the  wrist.  It  also  appears  that  his  left  hand 
and  arm  are  slightly  smaller  than  his  right  hand  and  arm,  and  it  is 
contended  that  his  left  hand  and  arm  are  perishing  away.  The  differ- 
ence in  the  size  of  his  hands  and  arms  is  not  so  marked  as  to  indicate 
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any  specially  abnormal  condition,  or  to  give  rise  to  any  serious  appre- 
hension of  a  great  wasting  away  of  the  injured  hand  and  arm.  There 
seems  to  be  no  reasonable  ground  for  anticipating  a  further  perishing 
away  of  the  injured  members  except  such  as  will  naturally  result  from 
the  decreased  use  thereof.  It  was  further  shown  that  the  plaintiff  was 
injured  in  the  back  as  the  result  of  the  accident.  He  testified  that  one 
of  his  legs  was  partly  devoid  of  the  sense  of  feeling,  and  that  it  gave 
him  pain  to  stand  on  it,  and  that  he  could  not  walk  without  crutches. 
The  physicians  who  treated  him  and  who  testified  in  his  behalf  stated 
that  such  results  might  follow  from  an  injury  to  the  back,  and  that 
said  injury  might  affect  the  reproductive  orgsns.  It  does  not  appear 
that  the  said  organs  have,  as  yet,  been  injuriously  affected.  The  trial 
was  had  some  four  months  after  the  accident,  and  the  condition  of  the 
plaintiff  in  respect  to  the  trouble  with  his  leg  was  somewhat  improved. 
His  physicians  declined  to  give  their  opinion  as  to  what  the  outcome 
would  be.  One  of  them  was  inclined  to  the  opinion  that  the  prognosis 
was  bad,  while  the  other  took  a  more  hopeful  view.  They  stated  that  it 
was  too  soon  after  the  accident  to  give  a  satisfactory  opinion ;  that  the 
final  result  might  be  total  paralysis,  partial  paralysis  or  complete  recov- 
ery of  the  affected  leg.  As  the  plaintiff  was  then  improving,  it  seems 
that  the  chances  of  complete  recovery  are  greater  than  the  chances  of 
total  paralysis.  We  do  not  regard  the  testimony  as  being  sufficient  to 
show  that  the  plaintiff  has  sustained  any  greater  injury  to  his  leg  than 
the  partial  paralysis  thereof.  The  evidence  is  very  persuasive  to  the 
effect  that  he  will  in  time  recover  such  use  of  his  leg  as  will  enable  him 
to  walk  without  crutches.  The  fact  that  he  is  suffering  at  all,  in  that 
respect,  depends  almost  entirely  upon  his  own  testimony,  the  symptoms 
being  subjective,  and  his  credibility  was  impeached  in  such  way  as  to 
necessarily  lessen  confidence  in  the  truth  of  his  statements.  The  phys- 
ical indications  of  injury  to  his  person  were  very  slight.  He  was  con- 
fined to  his  bed  ouly  a  short  time,  and  seems  not  to  have  suffered  any 
considerable  pain,  mental  or  physical.  His  capacity  to  labor  and  earn 
money  have  been  diminished,  but  not  destroyed.  At  the  time  he  was 
injured  he  was  about  27  years  old.  His  regular  wages  were  $60  per 
month,  and  he  received  extra  pay  when  he  worked  over  time,  which 
increased  his  wages  one  month  to  $78.  His  first  work  in  the  railway 
service  was  as  fireman  on  a  train  out  of  Little  Rock,  Ark.  He  worked 
in  that  capacity  there  for  about  four  years.  He  then  quit  and  went  to 
the  northwestern  States.  He  remained  there  for  about  a  year,  working 
as  fireman  for  various  roads.  He  appears,  while  there,  to  have  been 
drifting  aimlessly  about,  with  no  desire  for  permanent  work.  He  re- 
turned to  Little  Rock  and  decided  to  come  to  Texas.  In  order  to  better 
enable  him  to  secure  a  job  in  this  State  he  bought  what  he  knew  to  be  a 
forged  and  false  certificate  of  recommendation  from  the  superintendent 
of  a  northwestern  road  for  which  he  had  never  worked.  He  obtained 
employment  from  appellant  on  the  strength  of  said  certificate.  At  the 
time  he  was  employed  he  represented  to  appellant  that  he  was  married, 
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and  gave  the  name  of  his  wife,  and  stated  that  she  resided  in  a  north- 
western city.  This  was  doubtless  done  to  give  color  to  the  said  certifi- 
cate. He  has  never  been  married.  He  was  entirely  without  means 
when  he  was  employed  by  appellant.  The  facts  do  not  point  him  out 
as  a  man  likely  to  seek  and  retain  permanent  and  regular  employment. 
A  man  with  his  record  is  not  calculated  to  grow  in  efficiency  in  his  work: 
and  in  favor  with  his  employers.  A  careful  consideration  of  the  mat- 
ter has  convinced  us  that  the  contention  of  appellant  that  the  verdict 
is  excessive  is  well  taken.  We  are  of  the  opinion  that  one-half  of  the 
sum  awarded  to  him  by  the  jury  will  compensate  him  for  the  injuries 
he  has  sustained  and  that  the  evidence  does  not  warrant  a  recovery  for 
a  greater  sum.  If  the  appellee  shall,  within  fifteen  days  from  this  date, 
remit  one-half  of  the  judgment  recovered  in  the  court  below,  the  judg- 
ment will  be  reformed  and  affirmed,  otherwise  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Affirmed  upon  remittitur. 
Writ  of  error  refused. 


Edward  A.  Kelsey  v.  John  Trisler  et  al. 

Decided  April  7,  1903. 

1.— Guardianship— Appointment — Sale  of  Land— Probate  Records. 

Where  the  probate  records  of  a  county  court  showed  an  application  by  M. 
to  be  appointed  guardian  of  the  estate  of  a  nonresident  insane  person,  and 
orders  directing  a  sale  of  such  person's  land  by  M.  and  confirming  the  sale,  but 
did  not  show  that  said  application  had  been  acted  on,  or  that  M.  was  ever 
appointed  guardian,  the  sale  was  void  under  the  statutory  provisions  requiring 
that  the  orders  and  decrees  of  the  county  court  in  probate  matters  shall  be 
entered  on  the  records  of  the  court  and  declaring  such  proceedings  void  if  not 
so  entered.    Rev.  Stats.,  arts.  1853,  2558. 

2.— Same— BUI  of  Review. 

The  fact  that  such  orders  of  sale  were  void  and  subject  to  collateral  attack 
did  not  deprive  complainant  of  his  right,  by  bill  of  review  under  the  statute, 
to  go  into  the  court  where  the  orders  were  made  and  have  them  set  aside.  Rev. 
Stats.,  art.  2799. 

8. — Same — Presumption  of  Regularity — Jurisdiction. 

The  rule  that  where  a  court  having  general  jurisdiction  over  the  subject 
matter  has  assumed  to  act,  every  presumption  will  be  indulged  in  support  of  the 
decrees  unless  the  contrary  appears  from  the  record,  is  applicable  to  collateral 
attacks,  but  not  where  the  proceedings  are  directly  assailed,  and  the  statute 
declares  them  void  if  not  entered  of  record. 

Appeal  from  the  District  Court  of  Jefferson.     Tried  below  before 
Hon.  J.  D.  Martin. 

Crawford  &  Crawford  and  A.  D.  Lipscomb,  for  appellant. 

O'Brien,  John  &  O'Brien,  for  appellees. 

32  Civil— 12. 
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PLEASANTS,  Associate  Justice. — Appellant  instituted  this  pro- 
ceeding by  a  bill  of  review  in  the  probate  court  of  Jefferson  County, 
under  article  2790  of  the  Eevised  Statutes,  against  the  appellees  for 
the  purpose  of  setting  aside  certain  orders  of  said  court  under  which 
Lucian  Minor,  as  the  alleged  guardian  of  the  estate  of  appellant,  who 
was  then  non  compos  mentis,  sold  and  conveyed  to  appellee  Trisler  a 
tract  of  1107  acres  of  land  in  Jefferson  County  belonging  to  said  estate. 
The  amended  bill  of  review  upon  which  the  case  was  tried  alleges  that 
complainant  was  at  the  time  the  proceedings  therein  complained  of 
were  had  a  person  of  unsound  mind,  and  resided  in  St.  Joseph  County, 
Michigan;  that  a  guardianship  of  his  estate  was  then  pending  in  the 
probate  court  of  said  St.  Joseph  County,  Michigan,  Maria  Xelsey,  the 
mother  of  complainant,  being  the  guardian  of  said  estate;  and  that  the 
tract  of  1107  acres  of  land  described  in  the  bill  of  review  was  owned 
by  complainant.  That  preceding  the  April  term,  1898,  of  the  probate 
court  of  Jefferson  County,  Lucian  Minor  filed  application  therein, 
returnable  to  said  April  term,  for  his  appointment  as  guardian  of  appel- 
lant; that  at  6aid  April  term,  without  the  said  Lucian  Minor  being  the 
nonresident  guardian,  and  without  his  being  appointed  guardian,  he, 
the  said  Lucian  Minor,  obtained  an  order  of  said  probate  court  of 
Jefferson  County,  authorizing  him  to  sell  said  land  as  if  he  were 
guardian  of  the  estate  of  appellant;  that  a  sale  was  made  thereunder  to 
respondent,  John  Trisler,  and  reported  to  the  probate  court  of  Jefferson 
County,  and  that  before  it  had  remained  on  file  for  five  days,  sworn  to 
as  the  law  prescribed,  it  was  confirmed  by  order  of  court;  that  the  pro- 
ceedings complained  of  were  instituted  and  conducted  for  the  purpose 
of  carrying  out  an  agreement  whereby  the  real  estate  brokers  firm  of 
Truehart  &  Co.,  of  which  said  Lucian  Minor  was  a  member,  undertook 
as  brokers  to  carry  through  the  probate  court  the  proceedings  requisite 
to  vest  title  to  appellant's  land  in  appellee  Trisler;  that  said  orders 
were  obtained  without  there  ever  having  been  any  appointment  by  any 
court  of  Lucian  Minor  as  guardian;  without  the  making  of  any  inven- 
tory or  appraisement  of  complainant's  estate ;  without  there  ever  having 
been  any  oath  or  bond  filed  by  Lucian  Minor  at  or  subsequent  to  the 
term  when  he  could  have  been  legally  appointed  guardian,  and  that  the 
order  was  for  sale  at  public  or  private  sale  in  the  alternative. 

The  bills  also  allege  that  the  price  at  which  the  land  was  sold  by 
Minor  to  Trisler  was  $3.50  per  acre,  the  price  at  which  the  sale  was 
negotiated  by  the  real  estate  firm ;  that  same  was  less  than  the  value  of 
the  land  at  that  time ;  that  the  present  value  of  the  land  is  $20,000. 

It  was  further  alleged  that  the  said  order  of  sale  was  made  without 
proof  of  necessity  therefor,  and  that  the  sale  under  the  circumstances 
alleged  was  a  deprivation  to  complainant  of  his  property  without  due 
process  of  law  and  in  contravention  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  Each  of  the  bills  of  complainant 
proposes  to  restore  the  purchase  money  paid  by  Trisler  and  to  do  all 
equities  that  might  be  decreed,  and  alleged  that  plaintiff  had  brought 
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his  suit  within  a  year  after  recovery  of  his  competency  to  act  and 
immediately  upon  being  informed  of  the  facts.  The  bills  each  set  out 
in  full  the  orders  complained  of,  and  the  applications  and  reports  upon 
which  they  are  based,  and  prayed  that  the  orders  be  annulled  and  the 
sale  set  aside. 

Trisler  and  Mrs.  Annie  Minor,  executrix  of  the  last  will  of  Lucian 
Minor,  deceased,  were  made  respondents.  Mrs.  Minor  answered  neither 
admitting  nor  denying  the  allegations  of  the  bill  of  review,  but  demand- 
ing strict  proof  thereof. 

The  answer  of  the  respondent  John  Trisler  contains:  First,  a  plea 
to  the  jurisdiction  of  the  court  (a)  that  the  matter  of  the  estate  of 
Edward  Kelsey,  in  the  County  Court  of  Jefferson  County,  had  been 
fully  closed  by  final  order;  (b)  that  the  bill  involved  a  question  of  title 
to  land  whereof  the  probate  court  had  no  jurisdiction;  (c)  because  the 
proceedings  complained  of  were  had  and  closed  unappealed  from  within 
the  time  prescribed  by  law,  and  said  bill  being  filed  more  than  two 
years  thereafter;  (d)  that  the  bill  complains  of  mere  irregularities  that 
should  have  been  corrected  by  appeal,  if  at  all.  This  plea  was  followed 
by  a  general  exception  to  the  bill,  and  special  exception  that  the  matters 
complained  of  were  the  subject  of  appeal,  and  that  the  petition  showed 
the  time  for  appeal  to  have  expired;  general  denials;  special  plea  that 
the  probate  court  of  Jefferson  County  has  appointed  Lucian  Minor 
guardian  and  had  recognized  him  as  such  throughout  the  proceedings 
complained  of;  that  said  Minor  had  duly  made  his  bond  and  oath  as 
such,  and  that  said  court  had  made  a  valid  order  of  sale  authorizing 
the  sale  under  which  said  Lucian  Minor  had  sold  the  land  to  respondent, 
Trisler,  fairly  and  for  its  full  value,  and  that  the  report  thereof  had 
been  duly  confirmed ;  that  if  there  were  irregularities  or  fraud,  respond- 
ent had  no  notice  thereof,  but  has  implicitly  and  in  good  faith  relied 
upon  the  proceedings  complained  of  and  his  deed  thereunder,  and  has 
ever  since  and  yet  has  peaceable  and  actual  possession  of  said  "premises, 
and  that  he,  in  good  faith,  paid  full  market  value  for  said  premises, 
and  that  now  said  land  has  greatly  enhanced  in  value,  as  alleged  by 
complainant,  to  the  amount  of  $20,000,  and  that  respondent  has  in 
good  faith  placed  thereon  improvements  to  the  amount  of  $2000. 

The  trial  in  the  probate  court  resulted  in  a  judgment  in  favor  of 
respondents,  and  upon  appeal  to  the  District  Court  and  trial  de  novo 
therein  a  like  judgment  was  rendered,  from  which  judgment  the  com- 
plainant prosecutes  this  appeal. 

The  facts  disclosed  by  the  record  are  these:  On  the  6th  day  of  Oc- 
tober, 1891,  the  appellant  was  adjudged  to  be  a  person  of  unsound 
mind  by  the  probate  court  of  St.  Joseph  County,  in  the  State  of  Michi- 
gan, ar^d  his  mother,  Maria  Kelsey,  was  appointed  by  said  court  guard- 
ian of  his  person  and  estate.  This  guardianship  continued  Until  the 
7th  day  of  January,  1902,  when  said  court,  upon  evidence  adduced  be- 
fore it,  found  that  appellant's  incompetency  had  ceased,  and  ordered 
said  guardianship  closed.     On  the  1st  day  of  February,  1898,  Lucian 
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Minor  filed  an  application  in  the  probate  court  of  Jefferson  County, 
Texas,  for  appointment  as  guardian  of  the  estate  of  appellant,  who  was 
alleged  in  said  application  to  be  a  person  of  unsound  mind  residing  in 
the  State  of  Michigan  and  the  owner  of  a  tract  of  1107  acres  of  land 
situated  in  said  Jefferson  County  (being  the  same  land  described  in 
appellant's  bill  of  review).  Notice  of  this  application  was  given  on 
March  3,  1898,  returnable  to  the  April  term  of  said  court. 

On  the  12th  day  of  March,  1898,  Minor  filed  a  petition  in  the  County 
Court  of  Jefferson  County  praying  that  he  be  recognized  as  the  guard- 
ian of  the  estate  of  appellant  and  that  an  order  be  made  by  the  court 
directing  him  to  sell  the  above  described  land,  which  he  alleged  was 
the  property  of  said  estate,  and  it  was  necessary  to  sell  in  order  to  raise 
means  for  the  support  and  maintenance  of  appellant.  Accompanying 
this  petition  and  filed  therewith  was  a  transcript  of  the  proceedings  of 
the  probate  court  of  Michigan,  showing  the  appointment  and  qualifica- 
tion of  Mrs.  Maria  Kelsey  as  guardian  of  the  person  and  estate  of  appel- 
lant, also  a  letter  from  Mrs.  Kelsey  to  said  Minor  requesting  him  to 
qualify  as  guardian  of  said  estate  in  Texas.  On  the  same  day  Minor 
filed  his  oath  and  bond  as  guardian  of  the  estate  of  appellant,  and  said 
bond  was  approved  by  the  county  judge  of  Jefferson  County,  and  such 
approval  indorsed  thereon.  Notice  of  the  application  for  sale  was  issued 
on  March  12,  1898,  and  executed  on  March  14th  in  the  manner  directed 
by  the  statute.  On  ttie  8th  day  of  April,  1898,  the  County  Court  of 
Jefferson  County,  at  a  regular  term  thereof,  made  an  order  directing 
Minor  to  sell  the  land  described  in  his  application  for  sale,  at  private 
or  public  sale  as  should  be  deemed  best  for  the  interest  of  the  ward. 
On  the  same  day,  Minor,  by  his  attorney  of  record,  T.  J.  Eussell,  filed 
a  report  of  sale  of  said  land  to  appellee  Trisler  for  $3.50  per  acre.  On 
the  14th  day  of  April  the  report  of  sale  was  confirmed  by  the  court, 
and  Minor  was  directed  to  convey  the  land  to  Trisler  upon  his  compliance 
with  the  terms  of  the  sale.  On  the  next  day  the  sale  was  completed  by 
the  payment  of  the  money  to  Minor  and  the  execution  and  delivery 
by  him  of  a  deed  to  the  land  to  Trisler.  This  money,  less  a  commis- 
sion of  10  per  cent,  one-half  of  which  went  to  Russell  and  the  remainder 
to  the  firm  of  Truehart  &  Co.,  of  which  Minor  was  a  member,  was  re- 
mitted to  and  received  by  Mrs.  Kelsey,  guardian  of  the  estate  of  appel- 
lant. Truehart  &  Co.,  who  resided  at  Galveston,  Texas,  had,  through 
their  local  agent  Russell,  negotiated  the  sale  of  the  land  to  Trisler  prior 
to  the  time  application  for  guardianship  was  filed  by  Minor.  The  sale 
was  made  at  the  request  of  the  son  of  appellant,  and  with  the  approval 
of  Maria  Kelsey,  both  of  whom  represented  to  Minor  that  same  was 
necessary  in  order  to  obtain  means  for  the  support  of  appellant.  The 
sum  paid  for  the  land  by  Trisler,  $3.50  per  acre,  was  its  fair  market 
value  at  the  time  he  purchased  same,  but  it  was  worth  at  the  time  of  the 
trial  in  the  court  below  as  much  as  $20  per  acre. 

The  only  orders  appearing  upon  the  minutes  of  the  probate  court  in 
reference  to  the  guardianship  of  the  estate  of  appellant  are  the  orders 
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directing  the  sale  of  the  land  and  the  order  confirming  same  above 
mentioned.  This  suit  was  brought  by  appellant  within  a  short  time 
after  his  mental  competency  was  restored,  and  immediately  after  he 
learned  of  sale  of  his  land  under  the  proceeding  in  the  Jefferson  County 
Court. 

Under  his  first  assignment  of  error  appellant  assails  the  order  of 
sale  and  the  order  of  confirmation  of  said  sale  made  and  entered  by 
the  County  Court  of  Jefferson  County  on  the  ground  that  said  court 
had  no  power  to  make  said  orders,  and  the  same  are  therefore  void.  It 
is  unnecessary  for  us  to  consider  any  of  the  remaining  assignments, 
because  the  conclusion  we  have  reached  on  the  question  presented  by 
this  assignment  determines  the  disposition  of  this  appeal. 

Under  the  Constitution  and  laws  of  this  State  County  Courts,  as 
courts  of  probate,  have  general  jurisdiction  of  all  matters  relating  to 
the  administration  of  the  estates  of  deceased  persons,  minors,  lunatics 
and  habitual  drunkards,  but  jurisdiction  over  a  particular  estate  can 
only  be  acquired  by  the  appointment  of  an  administrator  or  guardian , 
in  the  manner  prescribed  by  the  statute.  The  County  Court  of  Jeffer- 
son County  could  only  lay  hold  upon  the  estate  of  appellant  through 
the  hands  of  a  regularly  appointed  guardian,  and  until  such  guardian 
had  been  appointed  by  it,  said  court  had  no  power  to  make  an  order 
authorizing  the  sale  of  any  of  the  property  of  the  estate,  and  any  order 
so  made  would  be  void.  Rose  v.  Newman,  26  Texas,  131;  Stafford  v. 
Harris,  82  Texas,  184;  Scott  v.  McNeal,  154  U.  S.,  47. 

It  is  not  contended  by  appellee  that  the  County  Court  of  Jefferson 
County  could  acquire  jurisdiction  over  the  estate  of  appellant  without 
appointing  a  guardian  thereof,  but  the  proposition  is  advanced  that  said 
court  having  assumed  to  act  upon  a  subject  matter  over  which  it  had 
general  jurisdiction,  every  presumption  should  be  indulged  in  support 
of  its  decrees,  and  unless  the  contrary  affirmatively  appears  from  the 
record  the  law  will  presume  that  everything  was  done  which  was  re- 
quired to  be  done  in  order  to  render  said  decrees  valid. 

The  rule  stated  in  this  proposition  applies  only  to  collateral  attacks 
upon  the  judgment  of  a  court  of  competent  jurisdiction,  and  can  not 
be  invoked  to  support  a  judgment  which  is  directly  assailed  when  the 
record  of  the  court  in  which  such  judgment  was  rendered  fails  to 
show  that  the  proceedings  necessary  to  give  validity  to  the  judgment 
were  had  and  the  statute  declares  such  proceedings  void  if  not  entered 
of  record.  Templeton  v.  Cattle  Co.,  77  Texas,  57;  Eev.  Stats.,  arts. 
1853,  2558. 

So  far  as  the  record  in  this  case  shows,  the  application  of  Lucian 
Minor  to  be  appointed  guardian  of  the  estate  of  appellant  was  never 
acted  upon  by  the  court.  He  could  only  have  been  appointed  by  an 
order  entered  upon  the  minutes  of  the  court,  and  if  any  order  appoint- 
ing him  such  guardian  was  made  it  was  void  because  not  entered  upon 
the  minutes  of  the  court.  Rev.  Stats.,  art.  1853 ;  Blackwood  v.  Black- 
wood, 92  Texas,  478.     Such  being  the  6tate  of  the  record,  it  follows 
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that  the  act  of  Lucian  Minor  in  selling  the  property  of  said  estate,  and 
the  orders  of  the  County  Court  of  Jefferson  County  authorizing  and 
confirming  said  sale  are  absolutely  void. 

It  is  unnecessary  for  us  to  determine  the  question  of  whether  the 
filing  of  the  transcript  from  the  Michigan  court  in  the  County  Court 
of  Jefferson  County  would  of  itself  have  been  sufficient,  under  article 
2753  of  the  Revised  Statutes,  to  have  vested  in  Mrs.  Kelsey,  the  foreign 
guardian,  the  rights  and  powers  of  a  guardian  appointed  by  the-  courts 
of  this  State,  and  would  have  empowered  the  County  Court  of  Jefferson 
County,  without  the  entry  of  an  order  recognizing  her  as  such  guardian, 
to  make  an  order  authorizing  her  as  guardian  to  sell  the  property  of 
said  estate,  since  no  such  order  was  made,  and  the  sale  was  not  made 
by  her.  If  it  be  conceded  for  the  sake  of  argument  that  the  filing  of 
such  transcript  ipso  facto  gave  the  Jefferson  County  Court  jurisdiction: 
of  the  estate  of  appellant,  that  court  was  nevertheless  powerless  to  order 
the  sale  of  the  property  of  said  estate  by  any  other  person  than  the 
legally  appointed  guardian,  and  the  order  authorizing  the  sale  by 
Minor  was  void.  Rose  v.  Newman,  26  Texas,  131 ;  Stafford  v.  Harris, 
82  Texas,  184. 

The  orders  complained  of  by  appellant  being  void,  it  may  be  that 
he  was. not  required  to  attack  them  directly,  since  no  rights  could  be 
acquired  thereunder.  We  think,  however,  that  his  right,  under  article 
2799  of  the  Revised  Statutes,  to  go  into  the  court  where  said  orders 
were  made  and  have  the  same  set  aside,  can  not  be  questioned.  Parker 
v.  Spencer,  61  Texas,  155;  McDonald  v.  Crawford,  88  Texas,  616. 

Because,  in  our  opinion,  the  orders  of  the  County  Court  of  Jefferson 
County  authorizing  the  sale  of  appellant's  land  and  confirming  the 
sale  of  same  made  by  Lucian  Minor  were  void  for  want  of  power 
or  jurisdiction  in  said  court  to  make  same,  said  orders  should  be  set 
aside.  The  judgment  of  the  court  below  will  be  reversed  and  judg- 
ment will  be  here  rendered  directing  the  cancellation  of  said  orders. 

Reversed  and  rendered. 
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Decided  April  8,  1903. 

Homestead— Rural  or  Urban?— Residence  in  Small  Village. 

Defendant,  in  his  application  for  a  loan,  stated  that  the  ninety  acres  farm 
tract  which  he  proposed  to  mortgage  was  no  part  of  his  homestead,  which  con- 
sisted of  a  house  and  lot  in  M.,  and  that  M.  had  a  population  of  100.  It  was 
shown  by  the  evidence  that  defendant,  who  was  both  a  farmer  and  merchant, 
resided  with  his  family  on  a  tract  of  two  acres  in  M.,  which  was  a  small  col- 
lection of  houses,  consisting  of  six  or  seven  residences,  two  stores,  a  blacksmith 
shop  and  a  schoolhouse;  that  five  or  six  families  lived  there;  that  it  was  not 
incorporated  or  laid  off  into  lots  and  blocks,  some  of  the  residences  being  located 
at  or  near  the  corner  of  certain  farms,  while  others  were  on  small  lots  of  land 
purchased  for  the  purpose.    Held,  a  village  within  the  meaning  of  the  consti- 
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tutional  provision  that  an  urban  homestead  may  consist  of  a  lot  or  lots  in  a 
city,  town  or  village,  and  that  the  farm  tract  so  mortgaged  was  no  part  of 
the  homestead. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Sichard  Morgan. 

H.  S.  Holman  and  Davis  &  Oarnett,  for  appellants. 

Bonner  &  Oxlbert,  for  appellee. 

KEY,  Associate  Justice. — Appellee  brought  this  action  for  debt, 
and  to  foreclose  a  mortgage  on  90  acres  of  land  near  Mountain  Springs, 
in  Cooke  County,  Texas.  The  only  defense  relied  on  was  that  of  home- 
stead. There  was  a  nonjury  trial  resulting  in  a  judgment  for  the 
plaintiff,  and  the  defendants  have  appealed. 

The  land  in  controversy  is  a  90-acre  farm  situated  near  Mountain 
Springs.  The  original  mortgage  was  made  January  1,  1889,  upon  in 
application  therefor  signed  and  sworn  to  by  appellant  Isham  Mikael 
October  1,  1888,  in  which  application  he  stated  that  the  90  acres  of  land 
was  no  part  of  his  homestead,  and  that  his  homestead  consisted  of  a 
house  and  lot  in  Mountain  SpringB;  and  he  further  stated  in  the  appli- 
cation that  Mountain  Springs  contained  a  population  of  100.  In  1895 
he  made  similar  statements  in  another  application,  upon  which  time  of 
payment  of  the  debt  was  extended. 

The  undisputed  testimony  shows  that  at  the  time  that  the  original 
mortgage  was  made,  Isham  Mikael  was  a  married  man,  the  head  of  a 
family,  and  resided  in  a  residence  owned  by  him  on  a  two-acre  lot  of 
land  in  Mountain  Springs.  His  residence  was  about  300  yards  from 
his  farm. 

Mountain  Springs  was  a  small  collection  of  houses,  consisting  of  six 
or  seven  residences,  two  stores,  a  blacksipith  shop,  a  gin  house,  and  a 
school  house,  which  was  also  used  for  church  purposes.  At  the  time  of 
the  trial,  which  was  in  1902,  there  was  no  gin  at  Mountain  Springs, 
and  had  not  been  for  several  years.  Whether  or  not  there  was  a  gin 
there  when  the  mortgage  was  created  is  not  made  clear  by  the  testimony. 
Some  of  the  witnesses  testified  that  at4  that  time  there  were  five  or  six 
families  residing  in  Mountain  SpringB,  which  testimony  will  support 
a  finding  that  there  were  six  families  residing  there  at  that  time.  No 
witness  appears  to  have  been  asked  for  an  estimate  of  the  number  of 
persons  to  each  family,  or  for  an  estimate  of  the  number  of  people  then 
residing  in  Mountain  Springs.  However,  the  plaintiff  put  in  evidence 
the  sworn  statement  of  the  defendant  Isham  Mikael,  to  the  effect  that 
Mountain  Springs  contained  a  population  of  100  a  short  time  before  the 
mortgage  was  originally  made  and  also  at  the  time  of  its  renewal.  The 
several  families  may  have  been  very  large,  and  some  of  them  may  have 
kept  boarders;  60  that  it  may  be  possible  that  the  defendant's  sworn 
statement  as  to  the  population  of  Mountain  Springs  was  correct. 
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At  the  time  the  debt  was  created,  Isham  Mikael  was  both  farmer  and 
merchant.  He  was  cultivating  a  portion  of  the  90-acre  farm,  and  he 
also  owned  a  half  interest  in  a  storehouse  and  small  stock  of  merchan- 
dise in  Mountain  Springs,  and  part  of  the  time  he  worked  on  the  farm, 
and  part  of  the  time  in  the  store. 

The  testimony  shows  that  the  several  heads  of  families  in  Mountain 
Springs  were  engaged  in  farming.  One  was  also  a  blacksmith,  and 
Isham  Mikael  and  an  unmarried  man  named  Maddox  were  merchants. 
Mountain  Springs  has  never  been  incorporated,  nor  laid  off  into  blocks 
and  lots;  and  several  of  the  witnesses  testified  that  they  had  never  heard 
it  called  a  village,  though  some  of  them  stated  that  it  was  a  fact  that 
Isham  Mikael  lived  in  the  village  of  Mountain  Springs.  Some  of  the 
residences  were  located  at  or  near  the  corner  of  certain  farms,  while 
others  were  located  on  small  lots  or  blocks  of  land  which  had  been  pur- 
chased for  the  purpose.  Isham  Mikael  was  the  postmaster,  and  while 
it  does  not  clearly  appear,  the  inference  is  that  he  kept  the  postoffice  in 
his  store. 

His  residence  was  about  100  feet  from  the  store.  The  school  house 
was  located  between  Mikael's  residence  and  his  90-acre  farm.  The  tes- 
timony does  not  disclose  the  exact  location  of  the  other  buildings,  ex- 
cept the  other  storehouse,  which  was  across  the  road  from  Mikael's,  but 
indicates  that  they  were  near  by.  One  witness  said  they  were  rather  in 
a  cluster;  were  as  near  as  they  ordinarily  are  in  a  little  village. 

Under  the  Constitution  of  this  State  the  homestead  may  consist  of 
lot  or  lots  in  a  city,  town  or  village;  and  if  the  family  does  not  reside 
in  a  city,  town  or  village,  then  it  may  consist  of  any  quantity  of  land 
not  exceeding  200  acres  when  used  for  homestead  purposes. 

In  this  case  it  is  strenuously  contended  on  behalf  of  Mikael  and  his 
wife  that  at  the  time  the  mortgage  was  created  they  resided  in  the 
country,  and  were  using  the  90-acre  farm  for  homestead  purposes,  and 
therefore  could  not,  on  account  of  constitutional  prohibition,  incumber 
it  by  a  mortgage. 

On  the  other  hand  it  is  contended  on  behalf  of  appellee  that  at  the 
time  the  mortgage  was  created  appellants  resided  in  the  village  of  Moun- 
tain Springs,  and  therefore  the  farm  was  no  part  of  their  homestead. 

It  is  well  settled  that  homestead  rights  can  not  be  blendedj  that  a 
homestead  must  be  either  rural  or  urban,  and  can  not  be  both.  From 
this  it  follows  that  if  Mountain  Springs  was  a  village,  and  if  appellants 
resided  in  that  village  at  the  time  the  mortgage  was  created,  then  the 
farm  was  no  part  of  tneir  homestead. 

The  trial  judge  filed  no  conclusions  of  fact  and  law,  but  we  presume 
that  he  reached  the  conclusion  that  Mountain  Springs  was  a  village, 
and  that  appellants  resided  therein.  Should  this  court  declare  such 
conclusion  to  be  unsupported  by  the  testimony?    We  think  not. 

As  to  homestead  rights,  the  term  "village"  is  not  defined  by  the  Con- 
stitution or  by  statute ;  and  therefore,  in  construing  the  Constitution,  that 
term  should  be  given  its  ordinary  and  usual  signification.     Turning  to 
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the  lexicons,  we  find  that  Webster  defines  a  village  to  be  "a  small  as- 
semblage of  houses,  less  than  a  town  or  city,  and  inhabited  chiefly  by 
farmers  and  other  laboring  people."  The  definition  given  by  Bouvier*s 
Law  Dictionary  is:  "Any  small  assemblage  of  houses  for  dwellings  or 
business  or  both  in  the  country,  whether  they  are  situated  upon  regularly 
laid  out  streets  and  lots  or  not." 

The  courts  have  also  been  frequently  called  upon  to  determine  what 
constitutes  a  village.  In  the  case  of  People  v.  McCune  (Utah),  35  L. 
R.  A.,  398,  where  it  appeared  from  the  evidence  that  a  settlement  con- 
sisted of  fourteen  families  residing  along  a  stream  for  a  distance  of  two 
and  one-half  miles,  some  within  forty  rods  of  each  other  and  others  be- 
ing distant  one  mile  or  more,  and  whose  chief  occupation  was  farming, 
and  in  which  territory  were  a  district  school  and  a  postoffice,  and  the 
nearest  settlement  to  the  north  was  distant  about  fifteen  miles,  to  the 
west  about  twelve  miles  and  to  the  south  about  six  miles,  it  was  held  that 
the  trial  court  correctly  instructed  the  jury,  as  a  matter  of  law,  that 
such  a  settlement  was  a  village  within  the  meaning  of  the  statute  which 
prohibited  the  pollution  of  $ny  stream  of  water  within  seven  miles  of 
any*  city,  town  or  village  when  the  stream  was  used  by  the  inhabitants 
of  such  city,  town  or  village.  That  case  is  accompanied  by  an  interest- 
ing note,  discussing  many  cases  bearing  on  the  subject. 

In  Railway  Co.  v.  Williams,  27  111.,  49,  and  Railway  Co.  v.  Spangler, 
71  111.,  569,  similar  collections  of  inhabited  houses  to  those  disclosed 
by  the  testimony  in  this  case  were  held  to  be  villages  within  the  meaning 
of  a  statute  of  that  State  exempting  railroads  from  fencing  their  tracks 
within  the  limits  of  cities,  towns  or  villages. 

In  Iken  v.  Olenick,  42  Texas,  195,  Olenick  lived  with  his  family  at 
a  place  not  laid  off  into  lots  and  streets,  called  a  settlement,  and  which 
was  a  small  collection  of  houses  in  the  country.  He  owned  four  acres  of 
land  in  two  separate  tracts  or  lots,  on  one  of  which,  upon  which  was  a 
storehouse  in  which  he  was  doing  business  as  a  merchant,  he  gave  a  deed 
of  trust.  At  that  time  the  Constitution  did  not,  as  it  does  now,  exempt 
as  homestead  the  place  of  business  used  by  the  head  of  the  family  when 
the  residence  homestead  is  within  a  city,  town  or  village.  In  that  case, 
the  Supreme  Court  expressly  held  that  Olenick's  place  of  business  was 
in  a  village,  and  also  considered  his  residence  as  within  the  village,  be- 
cause, for  the  first  time,  it  announced  the  rule  that  property  situated 
in  a  city,  town  or  village  and  disconnected  from  the  residence  of  the 
family  within  such  city,  town  or  village,  was  not  a  portion  of  the  home- 
stead, unless  such  disconnected  lot  or  lots  were  in  some  manner  used  for 
homestead  purposes.  As  a  matter  of  fact,  the  decision  in  that  case 
caused  the  change  which  was  subsequently  made  in  the  Constitution  ex- 
empting as  part  of  the  urban  homestead  the  property  used  by  the  head 
of  the  family  as  a  place  of  business.     Miller  v.  Menke,  56  Texas,  540. 

In  Martin  Clothing  Co.  v.  Henly,  83  Texas,  592,  the  following  facts 
were  shown  by  the  testimony:  "Henly  testified  that  at  the  time  the 
writ  of  attachment  was  levied  upon  his  half  interest  in  the  lots,  he  was 
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It  was  alleged  that  said  superintendent  and  board  of  managers  had 
arranged  to  erect  certain  buildings  on  said  asylum  grounds,  and  had 
contracted  with  other  parties  for  all  of  the  work  necessary  upon  said 
buildings,  except  the  hauling  of  sand,  and  that  they  determined  to  use 
for  the  purpose  of  hauling  such  sand  from  the  bottoms  of  the  Colorado 
Biver  and  through  the  city  of  Austin,  certain  of  the  insane  inmates  of 
said  asylum.  That  all  of  the  inmates  of  said  asylum  were  incompetent 
for  said  work,  and  that  it  was  the  legal  duty  of  said  defendants  to 
restrain  all  of  said  persons  within  said  asylum  or  upon  the  grounds 
thereof.  That  in  violation  of  this  duty  the  defendants  permitted  certain 
of  said  insane  inmates,  including  one  John  Guinn,  to  go  off  of  said 
grounds,  and  to  drive  a  two-horse  wagon  and  team  through  the  streets 
of  the  city  of  Austin.  That  he,  in  company  with  four  other  of  said 
insane  persons,  each  driving  a  wagon  under  the  direction  of  an  attendant 
of  said  asylum,  were  proceeding  through  the  streets  of  the  city  of  Austin 
to  the  Colorado  River,  when  the  other  four  persons  became  separated 
from  said  John  Guinn,  and,  in  attempting  to  turn  a  corner  and  over- 
take the  others,  he  drove  his  team  recklessly  upon  the  sidewalk,  where 
said  Ethel  Clough  was  walking,  and  ran  against  her  and  inflicted  upon 
her  serious  bodily  injuries. 

It  was  further  alleged  that  in  undertaking  to  perform  this  work  in 
the  manner  alleged  the  defendants  were  acting  without  the  scope  of  their 
official  duties,  and  that  they  thereby  undertook  to  do  the  work  of  con- 
tractors, thereby  assuming  the  duties  and  responsibilities  of  such  to  the 
public. 

The  court  sustained  exceptions  of  the  sureties  upon  the  official  bond 
of  B.  M.  Worsham,  and  dismissed  them  from  the  case.  Exceptions  were 
also  sustained  to  those  portions  of  the  petition  which  alleged  that  it  was 
the  legal  duty  of  the  defendants  to  confine  and  restrain  said  John  Guinn 
and  said  other  insane  persons  within  the  asylum  or  the  grounds  thereof. 

The  following  facts  were  proved:  "It  was  admitted  that  all  of  the 
defendants  named  in  plaintiffs'  second  amended  original  petition  were 
appointed  or  elected  and  duly  qualified  as  officers  of  the  Lunatic  Asylum 
at  Austin,  Texas,  as  alleged  in  said  petition,  and  were  such  officers  on 
and  prior  to  February  28,  1900;  that  John  Guinn  was  convicted  of 
lunacy  by  the  County  Court  of  Leon  County,  Texas,  on  or  about  the 
17th  day  of  September,  1895,  and  was  committed  to  the  asylum  at 
Austin,  Texas,  and  that  he  was  the  person  driving  and  in  charge  of  the 
wagon  and  team  which  plaintiffs  alleged  caused  the  injuries  to  Ethel 
Clough,  on  account  of  which  this  suit  is  brought. 

"Plaintiffs  then  offered  Dr.  Worsham,  who  testified  as  follows :  I  am 
the  superintendent  of  the  State  Insane  Asylum  at  Austin.  I  was  not 
connected  with  the  institution  when  John  Guinn  was  admitted,  and  do 
not  know  what  his  mental  condition  was  at  that  time.  I  do  not  con- 
sider him  sane  at  the  present  time,  in  the  true  sense  of  the  word,  but 
he  has  long  since  recovered  from  the  acute  attack  of  insanity  that  he 
had  at  the  beginning  of  his  trouble,  but  was  left  with  a  mind  defective 
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to  the  extent  that  he  has  not  been  considered  competent  to  manage  his 
own  affairs  and  earn  a  living.  He  was  sent  back  to  the  county  he  was 
admitted  from  some  four  years  back  on  a  furlough  for  the  purpose  of 
testing  his  ability  to  earn  a  living,  but  he  had  to  be  returned.  I  think 
this  was  due  to  the  fact  that  he  had  no  one  to  render  assistance  in 
any  way. 

"Some  time  prior  to  February  28,  1900,  the  Legislature  made  an  ap- 
propriation for  the  construction  of  some  buildings  at  the  asylum,  and 
myself  and  the  board  had  the  letting  of  the  contracts.  On  letting  the 
contract  with  plans  and  specifications,  we  omitted  the  furnishing  of 
sand  on  the  part  of  the  contractors.  At  a  board  meeting  we  discussed 
and  formulated  the  plan  of  hauling  sand  from  the  bottoms  of  the  Colo- 
rado Eiver  to  the  asylum,  and  using  such  of  the  inmates  as  would,  in 
the  judgment  of  the  physicians  in  charge  of  the  wards,  be  competent  and 
suitable  to  do  such  work.  All  of  the  inmates  are  confined  to  the  asylum, 
and  were  on  February  28,  1900,  on  account  of  being  insane.  We  use 
the  inmates  to  do  a  great  deal  of  the  work  about  the  asylum  and  to  make 
a  good  many  articles,  such  as  beds,  tables,  etc.,  and  find  them  skillful 
and  good  workmen. 

"Cross-examination  by  defendants:  In  working  the  inmates  of  the 
asylum,  the  plan  is  for  the  manager  or  storekeeper  to  make  requisition 
for  such  workmen  as  he  wants  for  any  particular  piece  of  work  upon  the 
physicians  in  charge  of  the  particular  wards,  and  this  physician  then 
ascertains  which  of  the  inmates,  if  any  of  them,  is  in  fit  mental  condi- 
tion and  competent  to  discharge  that  work,  and  each  day  he  informs 
the  manager  or  storekeeper  what  men  can  be  employed  at  work  outside 
of  the  wards.  Dr.  Eoss  was  the  physician  in  charge  of  the  ward  in 
which  was  John  Guinn,  and  under  the  arrangement  we  had,  before  John 
Guinn  would  be  allowed  to  go  out  of  the  ward  to  do  work,  Dr.  Eoss 
would  have  to  grant  permission.  Neither  the  board  nor  myself  had 
anything  to  do  with  determining  whether  or  not  John  Guinn  or  any  of 
the  other  inmates  should  be  taken  out  of  the  ward  and  put  to  work  by 
the  manager  or  storekeeper,  and  none  of  us  knew  that  Guinn  was  em- 
ployed on  the  day  that  Ethel  Clough  was  injured  by  the  wagon  and  team 
that  Guinn  was  driving.  In  pursuance  of  the  plan  that  we  had  adopted 
to  haul  sand  from  the  river,  Dr.  Eoss  was  instructed  by  me  to  allow  the 
manager  or  storekeeper  to  take  out  such  of  the  lunatics  as  Dr.  Eoss,  in 
his  judgment,  thought  were  in  suitable  mental  conditio*!  to  do  the  work, 
and  it  was  under  this  arrangement  that  the  teams  went  out  to  haul 
sand  on  or  about  February  28,  1900.  The  inmates,  however,  were  not 
allowed  to  do  this  work,  except  under  the  control  and  charge  of  one 
James  Patton,  who  always  went  with  them,  and  was  with  them  on  the 
day  in  question.  Sometimes,  instead  of  one,  two  attendants  would  go 
along  with  the  inmates,  according  to  the  number  of  inmates  that  were 
used  in  the  work. 

"My  reason  for  using  the  inmates  for  doing  work  is  that  it  is  now 
considered  by  all  authorities  on  insanity  that  employment  in  the  open 
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air  is  the  best  possible  means  for  treating  an  insane  person,  and  it  is 
the  best  possible  means  for  treating  an  insane  person,  and  it  is  the 
the  constant  effort  in  our  asylum  to  give  the  inmates  as  much  outdoor 
work  as  possible.  We  have  300  acres  of  ground  for  this  purpose.  They  do 
all  the  gardening  for  the  institution.  I  knew  in  a  general  way  that 
John  Guinn  was  frequently  being  used  as  a  teamster  and  acquiesced  in 
his  employment,  but  his  employment  was  always  upon  a  request  to  the 
doctor  in  charge  of  his  ward,  who  determined  in  his  judgment  as  to 
whether  on  a  particular  day  he  was  in  proper  condition  to  be  allowed 
to  go  to  work.  I  never  directed  any  particular  inmate  to  be  taken  out 
on  any  particular  occasion,  but  left  that  for  the  doctor  in  charge  of  the 
ward. 

"I  think  John  Guinn  on  February  28,  1900,  was  entirely  competent 
to  do  ordinary  work,  and  was  a  good  and  skillful  driver.  He  had  been 
driving  wagons  at  the  asylum  for  years,  and  without  any  accidents.  It 
is  not  unusual  for  insane  persons  to  be  thoroughly  competent  to  dd  ordi- 
nary work,  and  yet  be  unfit  to  be  turned  out  of  the  asylum  as  competent 
to  manage  their  own  affairs. 

"Plaintiffs  proved  by  other  witnesses  that  on  the  28th  day  of  Febru- 
ary, 1900,  the  wagon  and  team  that  was  driven  by  John  Guinn  ran  over 
and  seriously  and  permanently  injured  Ethel  Clough  on  First  Street,  in 
the  city  of  Austin,  Travis  County,  Texas;  that  at  the  time  the  wagon  and 
team  were  being  driven  at  a  reckless  rate  of  speed  and  in  a  reckless  man- 
ner by  said  Guinn ;  that  his  team  was  separated  by  a  considerable  distance 
from  the  other  asylum  teams,  and  that  the  attendant  Patton  was  in  one 
of  the  wagons  that  was  several  blocks  ahead  of  said  Guinn,  and  that 
Ethel  Clough  was  injured  through  the  negligent  driving  of  said  Guinn; 
that  her  injuries  have  caused  her  great  pain  and  suffering;  that  she  had 
not  recovered  from  them  at  the  time  of  the  trial,  and  was  suffering  with 
spinal  trouble;  that  her  parents,  as  a  result  of  her  injuries,  have  been 
deprived  of  her  labor ;  that  they  were  often  compelled  to  be  up  with  her 
at  night  to  give  her  medicine  and  to  attend  to  her  because  of  said  in- 
juries; that  they  have  expended  about  $100  for  medicines  and  have 
incurred  a  doctor's  bill,  on  account  of.  the  doctor's  treatment  of  her,  of 
$250,  all  of  which  medicine  and  treatment  by  the  doctor  was  necessary, 
and  that  the  prices  charged  for  the  same  were  reasonable." 

After  hearing  the  evidence,  the  court  instructed  a  verdict  for  defend- 
ants, and  from  the  judgment  rendered  thereon,  plaintiffs  have  appealed. 

The  first  assignment  of  error  complains  of  the  judgment  sustaining 
the  exceptions  of  the  sureties  upon  the  official  bond  of  B.  M.  Worsham. 
The  ruling  of  the  court  was  correct.  The  bond  was  payable  to  the  State 
of  Texas,  conditioned  upon  the  faithful  performance  of  his  official  duties. 
There  is  no  provision  of  the  law  which  authorizes  a  suit  upon  the  bond 
by  an  individual;  and,  in  the  absence  of  such  authority,  it  seems  that 
such  a  suit  can  not  be  maintained.  McRea  v.  McWilliams,  57  Texas, 
328.  If  there  had  been  error  in  this  respect,  however,  it  would  be  im- 
material, in  view  of  our  disposition  of  the  case  as  to  the  other  defendants. 
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It  is  also  insisted  that  the  court  erred  in  sustaining  exceptions  of  the 
defendants  to  those  portions  of  the  petition  which  alleged  that  it  was 
the  legal  duty  of  the  defendants  to  confine  and  restrain  all  of  the  insane 
inmates  of  the  asylum  within  the  asylum  itself  or  upon  the  grounds 
thereof.  Appellants  insist  that  whenever  a  person  is  found  insane  by 
a  proper  court,  and  committed  to  the  asylum  for  restraint  and  treat- 
ment, that  it  is  negligence  per  se  for  the  authorities  in  charge  of  such 
asylum  to  permit  such  person  to  leave  the  asylum  grounds. 

We  have  carefully  examined  all  of  the  statutory  provisions  bearing 
upon  the  subject,  but  we  are  unable  to  agree  with  this  contention.  It 
is  true  that,  in  order  to  admit  a  person  as  an  inmate  to  an  insane  asylum, 
the  court  must  find  that  he  is  of  unsound  mind,  and  that  it  is  necessary 
that  he  should  be  placed  under  restraint,  and  the  judgment  of  the  court 
in  such  case  is  that  he  be  conveyed  to  the  lunatic  asylum  for  restraint 
and  treatment.  Eev.  Stats.,  arts.  133,  135.  But  we  have  found  no  pro- 
vision of  law  which  requires  that  such  person  must  be  confined  within 
the  walls  or  upon  the  grounds  of  such  asylum.  In  this  case  it  will  be 
noted  that  the  insane  persons  were  not  unrestrained  at  the  time  the 
injury  occurred.  If  they  had  been  permitted  to  leave  the  asylum  or  its 
grounds  without  any  restraint  whatever,  a  different  question  would  be 
presented;  but  the  question  here  presented  is,  whether  it  is  a  violation 
of  legal  duty  to  permit  such  persons  to  leave  the  asylum  premises,  even 
under  restraint.  There  is  no  direct  provision  of  the  law  to  this  effect, 
nor  any  provision  from  which  such  conclusion  can  be  reasonably  in- 
ferred; and,  this  being  the  case,  we  conclude  that  the  Legislature  only 
intended  that  such  persons  should  be  restrained,  but  that  the  character 
and  extent  of  such  restraint,  and  whether  such  persons  should  at  all 
times  be  confined  within  the  grounds  of  the  asylum,  was  left  to  the  dis- 
cretion of  the  officials,  upon  whom  the  duty  devolved. 

We  next  reach  the  question  whether  the  work  which  the  defendants 
undertook  was  a  part  of  their  official  duties.  Article  93  of  the  Revised 
Statutes  provides  that  the  members  of  the  board  of  managers  shall  have 
"the  general  direction  and  control  of  all  the  property  and  business  of 
the  asylums,  in.  accordance  with  the  requirements  of  law,  and  in  all 
those  cases  not  ^provided'  by  law,  they  shall  have  such  direction  and 
control  of  the  property  and  business  of  the  asylums  according  to  the 
by-laws,  rules  and  regulations  of  the  asylums." 

Article  94  provides:  "The  board  of  managers  shall  have  power  to 
make  all  necessary  by-laws  and  regulations  not  inconsistent  with  the 
Constitution  and  laws  of  this  State,  for  the  government  of  their  institu- 
tions, officers,  employes  and  inmates." 

Article  97  provides  for  the  election  of  a  medical  superintendent,  and 
prescribes  the  qualifications  of  such  officer. 

Article  101  provides  that  "the  superintendent  shall  be  the  chief  execu- 
tive medical  and  disbursing  officer  of  the  institution,  and,  subject  to  the 
by-laws,  shall  have  general  care  and  control  over  everything  connected 
therewith." 
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Article  102  makes  it  his  duty  to  "superintend  tepairs  and  improve- 
ments." 

We  are  convinced  that  the  powers  and  duties  prescribed  by  these 
articles  of  the  statute  are  sufficiently  broad  to  fully  include  as  a  part  of 
their  official  duties  everything  that  was  done  by  the  superintendent  and 
board  of  managers  with  reference  to  the  matter  under  investigation. 

Having  determined  that  it  was  not  negligence  per  se  to  permit  said 
inmates  to  leave  the  asylum  premises,  and  that  the  defendants  were 
acting  in  the  performance  of  their  official  duties,  the  only  remaining 
inquiry  is  whether  there  was  such  evidence  of  negligence  in  the  per- 
formance of  these  duties  as  should  have  been  submitted  to  a  jury. 

If  there  was  any  personal  default  on  the  part  of  the  superintendent 
or  managers  in  the  performance  of  their  official  duties,  there  might  still 
be  some  question  whether  a  private  citizen  could  recover  on  account  of 
injuries  resulting  from  such  official  neglect,  but  the  condition  of  the 
evidence  does  not  require  us  to  pass  upon  this  question.  The  evidence 
discloses  that  neither  the  superintendent  nor  any  of  the  board  of  man- 
agers personally  selected  John  Guinn  for  the  work  in  question,  nor  did 
they  personally  determine  the  number  of  attendants  who  should  go 
with  him. 

The  law  recognizes  the  fact  that  the  labor  of  managing  an  institution 
of  this  character  is  too  great  to  be  performed  by  a  single  individual, 
and  that  of  necessity  many  of  the  duties  must  be  delegated  by  the  super- 
intendent to  subordinate  officials.  To  this  end  article  102  of  the  statutes 
directs:  "That  the  superintendent  shall  also,  with  the  consent  of  the 
board  of  managers,  employ  such  officers,  attendants  and  other  persons, 
as  may  be  required  for  the  service  of  the  institution." 

Under  this  authority  the  superintendent  had  employed  Dr.  Ross  as 
the  physician  in  charge  of  the  ward  which  included  John  Guinn,  and 
under  their  regulations  the  duty  devolved  upon  him  to  determine  when 
such  inmates  were  in  condition  to  be  used  in  any  character  of  work. 
In  addition  to  this  he  had  employed  James  Patton  as  an  attendant,  who 
went  with  such  inmates,  and  the  duty  devolved  upon  him  to  exercise 
such  restraint  upon  said  inmates  as  might  be  necessary  and  proper. 

If  there  was  negligence,  therefore,  in  selecting  said  Guinn  for  the 
work  in  question,  it  was  the  negligence  of  Dr.  Ross,  and  if  there  was 
negligence  in  not  exercising  a  sufficient  restraint  upon  said  Guinn,  it 
was  the  negligence  of  said  attendant.  It  is  not  alleged  that  Dr.  Worsham 
was  negligent  in  employing  either  Dr.  Eoss  or  the  attendant  Patton. 
The  question  is,  therefore,  whether,  under  these  circumstances,  Dr. 
Worsham  was  responsible  for  injuries  resulting  from  the  negligent  per- 
formance of  their  official  duties  by  either  of  these  subordinate  officials. 

Judge  Story  upon  this  question  announces  the  rule  as  follows:  "It 
is  plain  that  the  government  itself  is  not  responsible  for  the  misfeasances 
or  wrongs,  or  negligences  or  omissions  of  duty  of  the  subordinate  officers 
or  agents  employed  in  the  public  service,  for  it  does  not  undertake  to 
guarantee  to  any  persons  the  fidelity  of  any  of  the  officers  or  agents  whom 
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it  employs;  since  that  would  involve  it  in  all  its  operations  in  useless 
embarrassments  and  difficulties  and  losses  which  would  be  subversive  of 
the  public  interests ;  and  indeed,  laches  are  never  imputable  to  the  gov- 
ernment. Our  next  inquiry,  therefore,  is  whether  the  heads  of  its 
departments  or  other  superior  functionaries  are  in  a  different  predica- 
ment. And  here  the  doctrine  is  now  firmly  established,  that  public 
officers  and  agents  are  not  responsible  for  the  misfeasances  or  positive 
wrongs,  or  for  the  nonfeasances  or  negligences  or  omissions  of  duty,  of 
the  subagents  or  servants  or  other  persons  properly  employed  by  and 
under  them,  in  the  discharge  of  their  official  duties.  *  *  *  The  rule 
which  we  have  been  considering,  that  where  persons  are  acting  as 
public  agents  they  are  .responsible  only  for  their  own  misfeasances  and 
negligences,  and  not  for  the  misfeasances  and  negligences  of  those  who 
are  employed  under  them,  if  they  have  employed  persons  of  suitable 
skill  and  ability,  and  have  not  co-operated  in  or  authorized  the  wrong, 
is  not  confined  to  public  officers  or  agents  of  the  government  in  a  strict 
legal  sense;  but  it  applies  equally  to  other  public  officers  or  agents 
engaged  in  the  public  service  or  acting  for  public  objects,  whether  their 
appointments  emanate  from  particular  public  bodies  or  are  derived  from 
general  laws,  and  whether  those  objects  are  of  a  local  or  of  a  general 
nature.  For  if  the  doctrine  of  respondeat  superior  were  applied  to  such . 
agencies,  it  would  operate  as  a  serious  discouragement  to  persons  who 
perform  public  functions,  many  of  which  are  rendered  gratuitously,  and 
all  of  which  are  highly  important  to  the  public  interest."  Story  on 
Agency,  sees.  319,  321. 

The  doctrine  here  announced  is  not  only  founded  upon  sound  consid- 
erations of  public  policy,  but  is  amply  supported  by  authority,  and  wc 
think  the  facts  of  this  case  call  for  its  application. 

We  have  not  considered  the  assignments  of  error  in  detail,  but  our 
conclusions  above  stated  dispose  of  all  the  questions  presented.  There 
being  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Decided  April  8,  1903. 

Venue— Contract — Fraud. 

A  suit  for  damages  from  falsely  representing  diseased  hogs  sold  to  plaintiff 
to  be  sound  and  healthy  is  an  action  for  fraud,  in  which  suit  may  be  brought 
in  the  county  where  the  fraud  was  committed  (Rev.  Stats.,  art.  1194),  though 
defendant  resides  elsewhere  and  pleads  his  privilege. 

Appeal  from  the  County  Court  of  Grayson.    Tried  below  before  Hon. 
J.  D.  Woods. 

32  Civil— 13. 
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E.  C.  McLean,  for  appellant. 
Todd  &  Armistead,  for  appellee. 

STBEETMAN,  Associate  Justice. — Appellant  brought  this  suit  in 
the  County  Court  of  Grayson  County  against  appellee,  whose  residence 
was  in  Franklin  County,  Texas.  Appellee  filed  a  plea  of  privilege, 
which  was  sustained  by  the  court. 

The  cause  of  action  alleged  was,  in  substance,  that  the  defendant  rep- 
resented to  plaintiff  that  he  owned  forty-eight  head  of  sound,  healthy 
hogs  in  Grayson  County,  Texas,  which  he  offered  to  sell  to  plaintiff. 
That  said  hogs  were  diseased  and  this  fact  was  known  to  defendant, 
but  unknown  to  plaintiff,  and  defendant  knowing  said  fact,  fraudu- 
lently represented  to  plaintiff  that  the  hogs  were  sound  and  healthy,  and 
plaintiff,  relying  upon  said  representation,  bought  and  paid  for  said 
hogs.  That  afterwards,  all  of  said  hogs  died.  Plaintiff  sought  to  recover 
the  price  paid  for  said  hogs  and  his  expenses  in  treating  them.  The 
entire  transaction  and  all  the  representations  with  reference  to  it  were 
alleged  to  have  occurred  in  Grayson  County. 

Appellee  insists  that  the  cause  of  action  is  simply  for  breach  of  a 
contract  not  in  writing,  and  that  the  defendant  could  not  be  sued  out 
of  the  county  of  his  residence. 

We  can  not  agree  with  this  contention.  We  think  it  quite  clear  from 
the  pleadings  that  the  plaintiff  alleged  a  case  of  deceit,  which  is  but  a 
form  of  fraud,  and  that  it  falls  clearly  within  the  class  designated  by 
the  statute  as  cases  of  fraud  (Rev.  Stats.,  art.  1194)  in  which  suit  may 
be  brought  in  the  county  where  the  fraud  was  committed.  5  Am.  and 
Eng.  Enc.  of  Law,  1  ed.,  p.  318;  Wintz  v.  Morrison,  17  Texas,  384.  In 
the  case  cited  is  contained  a  full  discussion  of  the  law  of  such  cases, 
and  it  is  there  said :  "The  ground  of  the  action  is  the  deceit  practiced 
upon  the  buyer  to  his  injury." 

We  are  of  opinion  that  the  court  erred  in  sustaining  the  plea  of  privi- 
lege, and  the  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Continental  Fiee  Association  v.  A.  N.  Wingfield. 

Decided  April  8,  1903. 

1. — Insurance — False  Representations — Waiver. 

The  agent  of  an  insurance  company  may  verbally  waive  conditions  in  an 
insurance  policy  avoiding  it  for  misstatements  as  to  title  or  existing  insurance, 
though  the  policy  provides  that  no  change  of  contract  or  waiver  of  the  terms 
thereof  should  be  claimed  by  the  insured,  unless  in  writing  and  attached  to  or 
indorsed  on  the  policy. 

2. — Insurable  Interest — Homestead. 

The  husband  has  an  insurable  interest  in  the  homestead  in  possession 
though  the  title  thereto  is  in  his  wife  and  her  children  by  a  former  marriage. 
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Error  from  the  District  Court  of  Freestone.  Tried  below  before 
Hon.  L.  B.  Cobb. 

W.  B.  Moses j  for  plaintiff  in  error. 

Geo.  A.  Bell  and  Gibson  &  Bryant,  for  defendant  in  error. 

FISHER,  Chief  Justice. — This  suit  was  filed  in  the  District  Court, 
of  Freestone  County,  Texas,  on  the  13th  day  of  June,  1901,  by  A.  N. 
Wingfield  against  the  Continental  Fire  Association,  a  corporation  of 
Fort  Worth,  Texas,  to  recover  on  fire  insurance  policy  No.  52140,  issued 
by  said  fire  association  to  said  Wingfield  on  the  13th  day  of  October, 
1900,  insuring  for  one  year  from  said  date,  against  loss  by  fire,  in  the 
sum  of  $1500,  two  buildings  situated  in  the  town  of  Wortham,  Texas, 
one  of  which  was  a  two-story  frame  building,  used  as  a  livery  stable 
and  barn,  and  the  other  a  one-story  frame  building  used  as  a  feed  store. 
Said  buildingB  were  destroyed  by  fire  on  the  21st  day  of  January,  1901, 
and  were  a  total  loss.  '  ' 

Defendant  answered  by  general  denial  and  by  special  answers  setting 
up  the  avoidance  of  the  policy  by  reason  of  the  breach  of  several  clauses 
of  the  same  as  follows : 

1.  Because  in  his  application  for  the  policy  plaintiff  disclosed  only 
one  policy  of  concurrent  insurance  on  the  property  insured,  that  for 
$1000  in  the  Home  Mutual  Company  of  Austin,  when  in  fact  he  had 
also  a  policy  for  $1000  in  the  State  Fire  Company  of  Waco,  which, 
with  defendants  policy  for  $1500,  made  the  insurance  on  said  property 
$3500,  when  it  was  worth,  by  plaintiff's  valuation,  only  $3000. 

2.  Because  the  insured  was  not  the  sole  and  unconditional  owner  of 
the  property,  and  because  the  interest  of  the  insured  was  not  correctly 
stated  in  the  application,  it  showing  the  title  to  be  in  the  wife  of  plain- 
tiff, when  in  fact  it  was  in  said  wife  and  her  minor  children  by  a  former 
marriage. 

3.  That  plaintiff  had  no  insurable  interest  in  the  property,  and  to 
permit  him  to  recover,  he  must  be  the  owner  of,  or  have  some  insurable 
interest  in  the  property. 

4.  That  the  policy  contract  provided  that  no  change  of  the  contract 
or  waiver  of  the  terms  thereof  should  be  claimed  by  the  insured,  unless 
in  writing  and  attached  to  or  indorsed  on  the  policy. 

Defendant  tendered  to  plaintiff,  and  paid  into  court,  the  amount  of 
the  premium  paid  and  interest. 

Plaintiff  by  supplemental  petition  denied  generally,  and  pleaded 
waiver  of  the  clauses  and  warranties  set  up  by  defendant,  because  of  the 
knowledge  by  the  agent  of  the  defendant  of  the  condition  of  the  title 
to  the  property,  and  the  existence  of  the  policy  in  the  Waco  company, 
and  that  defendant  was  estopped  from  benefit  of  the  defenses  set  up, 
and  also  that  the  property  insured  was  plaintiff's  homestead  at  the  time 
the  policy  was  written. 
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Defendant,  by  supplemental  answer,  excepted  to  the  pleas  of  waiver, 
because  said  waivers  were  not  shown  to  be  in  writing  and  attached  to  or 
indorsed  on  the  policy,  and  pleaded  that  C.  J.  Wooldridge,  defendant's 
agent,  had  knowledge  of  said  facts  relied  on  by  plaintiff  for  waiver  and 
estoppel,  and  that  by  reason  of  his  relation  to  plaintiff,  he  being  plain* 
tiff's  father-in-law,  and  the  circumstances  under  which  said  agent  wrote 
the  policy  sued  on,  he  was  in  fact  the  agent  of  plaintiff,  and  his  knowl- 
edge would  not  be  binding  on  defendant,  and  that  plaintiff  and  said 
agent  colluded  together  to  procure  more  insurance  on  said  property 
than  same  was  worth,  and  same  was  a  fraud  on  defendant,  and  rendered 
the  acts  of  said  agent  the  acts  of  plaintiff. 

The  case  was  tried  before  a  jury  on  March  10,  1902,  and  a  verdict 
rendered  for  the  plaintiff  for  the  sum  of  $1587.50. 

We  find  that  the  foregoing  facts  as  indicated  and  stated  in  the  plead- 
ings of  both  plaintiff  and  defendant  are  true,  with  the  exception  of 
what  is  stated  by  defendant  in  its  supplemental  answer,  in  charging  in 
effect  that  the  agent  of  the  company  was  the  agent  of  the  plaintiff,  and 
that  there  was  any  fraud  or  collusion  between  them  at  the  time  that  the 
policy  was  issued.  As  to  these  questions,  the  evidence  indicates  that 
the  averments  of  the  supplemental  answer  are  not  true. 

Our  findings  of  fact,  together  with  the  doctrine  announced  in  Insur- 
ance Company  v.  Wagner,  24  Texas  Civ.  App.,  140,  dispose  of  plaintiff 
in  error's  first,  second,  third  and  fourth  assignments  of  error. 

The  fifth  assignment  of  error  is  as  f oIIowb  :  "The  court  erred  in  not 
setting  aside  the  verdict  and  judgment,  because  the  evidence  shows  that 
the  property  destroyed  by  fire  was  the  property  of  other  persons  than 
plaintiff,  and  that  he  had  no  insurable  interest  therein." 

It  appears  from  the  evidence  that  the  property  insured  and  destroyed 
was  the  property  of  the  wife  of  plaintiff  and  her  minor  children  by  a 
former  husband,  and  that  at  the  time  of  the  insurance  and  the  time  of 
the  destruction,  it  was  the  homestead  of  the  plaintiff  and  his  wife.  He 
was  in  the  actual  use  and  possession  of  the  property,  enjoying  it  as  a 
home,  and  this  right  of  possession,  use  and  enjoyment  would  continue 
for  such  length  of  time  as  he  and  his  wife  would  desire  to  use  the 
property  for  that  purpose.  It  might  be  for  the  life  of  either  or  both. 
The  right  of  use  and  possession  was  a  valuable  one  which  attached  to 
the  house  and  improvements  located  upon  the  premises,  and  gave  the 
husband  such  an  interest  as  he  could  protect  by  insurance. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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Decided  April  8,  1903. 

Insurable  Interest. 

Plaintiff's  allegation  that  the  insurance  policy  sued  on  was  issued  upon 
"his"  household  and  kitchen  furniture,  sufficiently  charged  that  he  had  an 
insurable  interest;  and  his  testimony  that  the  property  described  in  the.  policy 
was  destroyed  in  his  house  where  he  resided  with  his  family  was  sufficient, 
prima  facie,  to  show  an  insurable  interest  in  him  in  the  absence  of  controvert- 
ing evidence. 

Error  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
Ben.  H.  Denton. 

Burdett  &  Connor,  for  plaintiff  in  error. 

Dudley  &  Sturgeon,  for  defendant  in  error. 

STKEETMAN,  Associate  Justice. — Defendant  in  error  recovered 
judgment  on  a  fire  insurance  policy  on  certain  furniture  and  household 
goods,  from  which  this  writ  of  error  is  prosecuted. 

The  first  assignment  complains  that  the  court  erred  in  overruling 
a  general  demurrer,  because  the  allegations  of  the  petition  did  not 
show  that  the  defendant  in  error  had  an  insurable  interest  in  the  prop- 
erty at  the  time  the  policy  was  issued ;  and  the  fourth  and  fifth  assign- 
ments complain  that  there  was  no  evidence  to  show  that  either  at  the 
time  the  policy  was  issued  or  at  the  time  the  loss  occurred,  the  defend- 
ant in  error  owned  an  insurable  interest  in  the  property. 

The  petition  alleged  that  on  the  29th  day  of  October,  1901,  the  de- 
fendant executed  and  delivered  to  plaintiff  a  policy  of  insurance,  by 
the  terms  of  which  it  insured  plaintiff  against  loss  by  fire  on  his  house- 
hold and  kitchen  furniture,  describing  it.  It  further  alleged  that  while 
the  policy  was  "in  full  force  and  effect  *  *  *  all  of  plaintiff's 
said  household  and  kitchen  furniture  *  *  *  was  totally  destroyed 
by  fire,  and  was  the  property  of  plaintiff  at  the  time  of  loss." 

The  policy  was  introduced  in  evidence,  and  by  its  terms  insured 
plaintiff  against  loss  by  fire  "on  his  household  and  kitchen  furniture, 
etc."  The  plaintiff  testified:  "The  property  described  in  the  policy 
was  totally  destroyed  by  fire  while  in  my  house  where  I  resided  with 
my  family,  consisting  of  my  wife  and  two  children,  which  was  situated 
at  No.  620  east  side  North  Main  Street,  Paris,  Texas,  on  the  night  of 
the  4th  of  November,  1901,  after  the  policy  was  delivered  to  me  by 
agents  of  defendant,  and  while  same  was  in  full  force."  No  evidence 
was  offered  to  contradict  this. 

We  conclude  that  the  allegation  in  the  petition  that  the  policy  was 
issued  on  his  property,  and  that  the  policy  was  in  full  force  at  the  time 
of  the  loss,  as  against  a  general  demurrer,  sufficiently  alleges  the  owner- 
ship of  the  property  (N.  W.  N.  Insurance  Co.  v.  Woodward,  18  Texas 
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Civ.  App.,  496;  German  Insurance  Co.  v.  Pearlstone,  18  Texas  Civ. 
App.,  706),  and  the  evidence  of  plaintiff  that  the  property  was  in  his 
private  dwelling  occupied  by  him  and  his  family,  is  prima  facie  proof 
of  ownership.  L.  L.  &  G.  Insurance  Co.  v.  Nations,  24  Texas  Civ. 
App.,  562. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 


W.  W.  Jones  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  April  8,  1903. 

1. — Fraud— Release  of  Damages — Personal  Injury — Pleading. 

Where  the  averments  of  plaintiff's  petition  showed  that  the  claim  agent  and 
three  physicians  in  the  employ  of  the  defendant  company  made  false  represen- 
tations to  plaintiff  and  his  wife  as  to  the  extent  of  her  injuries  for  the  fraud- 
ulent purpose  of  procuring  a  release  of  damages,  when  they  knew  or  should  have 
known  of  the  severity  of  the  injuries,  it  was  error  for  the  court  to  sustain  a 
demurrer  to  the  pleading. 

2. — Same — Reliance  on  Representations — Estoppel. 

Where  one  states  a  fact  which  is  or  should  be  within  his  knowledge,  intend- 
ing that  it  be  believed  and  acted  on  as  true,  he  should  not  ordinarily  be  heard 
to  say  that  the  other  party  ought  not  to  have  believed  him,  there  being  nothing 
to  show  to  such  other  the  falsity  of  the  representations.  , 

3. — Same — Unskillful  Medical  Treatment. 

Plaintiff  could  show  by  parol  evidence  that  as  an  inducement  for  him  to 
execute  the  release  the  defendant  undertook  to  have  plaintiff's  wife  treated  by 
its  physicians,  and  for  unskillful  treatment  so  furnished  defendant  would  be 
liable,  although  the  release  should  be  set  aside  for  fraud  in  its  procurement. 

4. — Same — Tender  Back  of  Money  Paid. 

Where  the  release  has  been  procured  by  fraud  it  is  not  necessary  for  the 
plaintiff  to  pay  into  court  the  money  received  for  its  execution  in  order  to  have 
it  set  aside. 

Appeal  from  the  District  Court  of  Montgomery.    Tried  below  before 
Hon.  L.  B.  Hightower. 

A.  W.  Boyd  and  A.  H.  James,  for  appellant 
F.  J.  &  R.  C.  Duff,  for  appellee. 


i 


GARRETT,  Chief  Justice.— This  action  was  brought  by  W.  W.  | 

Jones  against  the  Gulf,  Colorado  &   Santa  Fe  Railway  Company  to  , 

recover  damages  for  personal  injuries  received  by  the  wife  of  the  plaintiff 
while  a  passenger  on  one  of  the  defendant's  trains,  .and  to  that  end  to  | 

set  aside  a  release  executed  by  the  plaintiff  to  the  defendant.  Demurrers 
to  the  petition  were  sustained  by  the  trial  court,  and  the  plaintiff  de- 
clining to  amend,  final  judgment  was  rendered  in  favor  of  the  defendant. 

After  allegations  to  show  that  the  plaintiff's  wife  received  the  injuries 
complained  of,  and  that  they  were  the  result  of  the  negligence  of  the 
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defendant,  and  the  damages  sustained  thereby,  the  petition  alleged  the 
following  facts  to  avoid  the  release : 

"That  defendant's  servants,  to  wit,  Drs.  Peeples,  Phillips,  and  H. 
Waters,  and  defendant's  claim  agent,  Evans,  examined  plaintiffs  wife 
as  to  the  extent  of  her  injuries  within  a  short  time  after  said  collision, 
and  before  the  signing  of  the  release,  each  of  whom  recognizing  and 
knowing  defendant's  liability  to  plaintiff  for  said  injuries,  that  for  the 
purpose  of  obtaining  a  release  from  plaintiff  for  the  damages  aforesaid, 
and  for  the  purpose  of  deceiving  plaintiff  and  inveigling  him  to  execute 
a  release  for  said  injuries,  the  said  physicians  and  claim  agent,  acting 
for  and  representing  said  defendant,  stated  to  plaintiff  that  his  wife  was 
only  slightly  injured,  and  that  she  would  be  well  in  a  few  weeks,  and 
would  be  able  to  do  and  perform  her  usual  duties;  that  she  was  not 
severely  hurt;  that  she  had  not  sustained  any  injuries  except  those 
apparent  upon  her  person,  which  consisted  of  slight  bruises  and  the 
shake-up  attending  the  sudden  jar  at  the  time  of  the  collision,  which 
statements  and  representations  were  untrue  and  known  to  be  untrue  to 
said  physicians  at  the  time.  If  they  were  not  so  known,  they  should 
have  been  known  to  them  at  the  time,  and  could  have  been  known  by 
their  skill  as  physicians.  That  plaintiff  believed  said  representations  to 
be  true  at  the  time,  and  acted  upon  them  and  each  of  them  in  making 
and  executing  the  release  hereinafter  referred  to;  that  said  statements 
and  representations  were  untrue  and  made  for  the  sole  purpose  to  induce 
him  to  sign  said  release.  That  plaintiff  did  not  know  of  their  falsity, 
and  had  no  means  of  knowing  the  extent  of  said  injury  except  through 
said  physicians,  who  were  acting  as  the  agents  of  the  defen&ant.  That 
he  believed  the  statements  of  the  physicians  and  claim  agent  at  the  time 
he  executed  said  release.  That  he  would  not  have  signed  said  release 
if  he  had  known  the  falsity  of  said  statements  made  as  aforesaid.  That 
he  relied  solely  upon  the  truthfulness  of  the  representations  made  by 
defendant's  physicians.  That  his  wife  was  and  is  permanently  injured 
to  the  extent  of  fifteen  thousand  dollars/' 

The  averments  of  the  petition  show  that  the  claim  agent  and  three 
physicians  in  the  employment  of  the  defendant  made  false  representa- 
tions to  the  plaintiff  and  his  wife  as  to  the  extent  of  her  injuries  for  the 
fraudulent  purpose  of  procuring  the  release,  when  they  knew  or  should 
have  known  of  the  severity  thereof.  The  allegations  are  sufficiently  full 
to  show  that  a  fraud  was  practiced  upon  the  plaintiff.  On  account  of 
their  special  knowledge  it  was  reasonable  that  the  plaintiff  and  his  wife 
should  believe  the  representations  of  the  physicians.  "While  it  is  true 
that  a  person  can  not  assert  an  estoppel  based  upon  a  representation 
which  under  the  circumstances  he  ought  not  to  have  believed  and  acted 
upon,  it  is  we  think  equally  true  that  where"  one  states  a  fact  which  is 
or  should  be  within  his  knowledge,  intending  that  it  be  believed  and 
acted  on  as  true,  he  should  not  ordinarily  be  heard  to  say  that  the  other 
party  ought  not  to  have  believed  him,  there  being  nothing  to  show  to 
such  other  the  falsity  of  the  representations."     Parish  v.  Hawes,  3 


200  M.  K.  &  T.  By.  Co.  of  Texas  v.  Blackman. 

Texas  Ct.  Rep.,  845.  In  the  case  of  Houston  &  T.  C.  Ry.  Co.  v.  Mc- 
Carty,  94  Texas,  298,  it  was  held  that  where  a  party  who  has  a  claim 
against  another  for  personal  injuries  agrees  upon  a  settlement  of  his 
claim  and  accepts  a  sum  of  money  in  settlement  of  such  claim,  he  is,  in 
the  absence  of  fraud  or  concealment,  concluded  by  the  settlement.  But 
this  conclusion  was  based  on  the  ground  that  there  was  no  fraud  in  the 
transaction.  The  petition  in  this  case  sets  up  facts  which  if  true,  and 
upon  demurrer  they  must  be  taken  to  be  true  as  alleged,  should  avoid  the 
release.  It  was  alleged  that  the  physicians  were  in  the  employment  of 
the  company,  and  that  the  representations  made  by  them  were  fraudu- 
lently made  for  the  purpose  of  deceiving  the  plaintiff  and  his  wife  and 
obtaining  the  release.  Under  the  circumstances  set  out  in  the  petition 
the  defendant  is  estopped  to  say  that  the  plaintiff  should  not  have  relied 
on  the  statements  of  its  agents.  The  allegations  above  quoted,  taken 
with  other  allegations  in  the  petition,  are  also  sufficiently  full  to  show 
fraud  on  the  part  of  the  claim  agent. 

Parol  evidence  would  be  admissible  to  show  that  as  an  inducement 
for  the  plaintiff  to  execute  the  release  the  defendant  undertook  to  have 
plaintiffs  wife  further  treated  by  its  physicians  and  to  pay  her  board 
bill.  Downey  v.  Hatter,  48  S.  W.  Rep.,  32.  If  the  defendant  furnished 
medical  treatment  to  the  plaintiff's  wife  in  consideration  of  the  execu- 
tion of  the  release,  it  would  be  liable  for  unskillful  treatment,  although 
the  release  should  be  set  aside  on  account  of  fraud  in  its  procurement.  If 
a  release  has  been  procured  by  fraud  it  is  not  necessary  for  the  plaintiff 
to  pay  into  court  the  money  received  for  its  execution  in  order  to  have 
it  set  aside.'  McCarty  v.  Railway  Co.,  21  Texas  Civ.  App.,  568,  54 
S.  W.  Rep.,  421. 

For  the  error  of  the  court  below  in  sustaining  the  demurrers  to  the 
petition  the  judgment  is  reversed  and  the  cause  is  remanded  for  trial  on 
the  merits. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

T.  L.  Blackman. 

Decided  April  8,  1903. 

1.— Master  and  Servant — Defective  Hand  Car — Charge. 

Where,  in  an  action  by  a  section  foreman  for  injuries  from  the  derailment 
of  a  hand  car,  plaintiff  alleged  that  defendant,  in  violation  of  its  duty  to  him, 
furnished  for  his  use  a  hand  car  which  was  defective  in  that  one  of  its  axles 
was  bent,  by  reason  of  which  he  was  injured,  and  the  evidence  justified  the 
conclusion  that  the  axle  was  bent  at  the  time  the  car  was  furnished  to  plain- 
tiff, and  so  continued  until  the  accident  resulting  therefrom,  a  charge  submit- 
ting the  condition  of  the  car  when  furnished  was  not  erroneous  as  inapplicable 
to  the  pleadings  and  evidence  on  the  ground  that  the  only  issue  was  as  to  the 
condition  of  the  car  at  the  time  of  the  accident. 
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2. — Same— Assumed  Risk — Hand  jCar — Section  Foreman. 

Plaintiff  haying  no  knowledge  of  the  defect  in  the  hand  car,  which  was 
neither  open  nor  obvious  to  common  observation,  but  was  discoverable  only  by 
upsetting  the  car  and  applying  a  straight  edge  to  the  axle,  and  the  derailment 
of  the  car  not  being  such  an  accident  as  was  naturally  incident  to  plaintiff's 
employment  as  foreman,  he  did  not  assume  the  risk  thereof. 

3. — Same — Inspection. 

Plaintiff  was  not,  in  the  absence  of  a  contract  imposing  the  duty  of  inspec- 
tion on  him,  bound  to  inspect  the  hand  car  furnished  him  for  use  as  section 
foreman. 

4. — Same— Charge — Inspection. 

The  evidence  showing  that  it  was  the  duty  of  the  roadmaster  to  inspect 
the  hand  car,  a  charge  that  if  it  was  plaintiff's  duty  to  inspect  the  car  and  he 
failed  to  do  so,  and  such  failure  contributed  to  his  injury,  he  could  not  recover, 
was  in  defendant's  favor,  and  there  was  no  error  in  the  court's  refusal  to  charge 
that  if  it  was  plaintiff's  duty  to  keep  himself  informed  of  the  condition  of  the 
hand  car  he  assumed  the  risk  of  any  defect  in  it  arising  after  it  came  into 
his  charge. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
T.  D.  Montrose. 

Perkins  &  Craddoch  and  T.  S.  Miller,  for  appellant. 

Robt.  F.  Spearman  and  Evans  &  Elder,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee  sued  appellant  to  recover 
damages  alleged  to  have  been  caused  by  the  negligence  of  the  railroad 
company  in  furnishing  him,  while  in  its  employ  as  a  section  foreman,  a 
hand  car  with  a  bent  and  defective  axle,  which  caused  the  derailment 
of  the  car  while  he  -was  riding  thereon  in  the  pursuance  of  his  employ- 
ment, and  the  infliction  upon  him  of  serious  and  permanent  injuries. 

The  appellant  answered  by  a  general  denial  and  by  special  pleas,  the 
substance  of  which  are  as  follows : 

1.  That  if  the  axle  of  the  hand  car  was  bent,  appellee,  when  the 
accident  happened,  was,  and  had  been  for  some  months  prior  thereto,  in 
charge  and  control  of  the  hand  car,  using  it  daily  in  going  to  and  from 
his  work  as  one  of  the  implements  of  his  employment;  that  it  was  his 
special  duty  as  section  foreman  to  see  and  know  its  condition,  and  to 
know  whether  it  was  reasonably  safe  for  use ;  and  if  it  became  out  of 
repair  or  unsafe,  to  report  the  fact  to  his  superior  officer,  in  order  that 
it  might  be  repaired.  That  he  either  knew  the  axle  orthe  car  was  bent 
or  had  failed  to  perform  his  duty  while  the  car  was  in  his  charge  and 
control  to  examine  and  report  the  condition  of  the  same,  and  that  he 
assumed  the  risk  of  using  it  at  the  time  and  place  of  the  injury  and  was 
guilty  of  negligence  contributing  to  his  injury  in  using  it  at  such  time 
and  place. 

2.  That  at  the  time  and  place  of  the  injury  appellee  was  sitting  upcn 
the  front  end  of  the  car  and  riding  there  in  violation  of  the  rules  and 
regulations  of  the  company,  which  forbade  section  men  sitting  down 
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while  riding  upon  its  hand  cars,  and  that  if  he  was  injured,  the  injury 
occurred  while  he  was  knowingly  violating  such  rules  and  regulations. 

3.  That  if  appellee  was  injured  as  alleged,  and  his  leg  broken  and 
hernia  produced,  he,  after  receiving  such  injuries,  failed  and  neglected 
to  have  the  same  treated  by  a  competent  physician  or  surgeon;  that  if 
he  had  consulted  a  competent  physician  or  surgeon  and  submitted  him- 
self to  treatment  for  his  injuries,  the  same  would  have  been  cured  and 
relieved,  and  but  for  his  negligence  in  that  regard  he  would  not  now, 
if  he  sustained  any  injuries  at  all,  be  suffering  from  the  injuries  of 
which  he  complains. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judgment 
in  favor  of  the  appellee  for  $6000. 

Conclusions  of  Fact. — On  the  4th  day  of  April,  1900,  appellee  Was  in 
the  employment  of  appellant  as  a  section  foreman,  and  in  going  to  his 
work  was  seated  on  the  front  of  a  hand  car,  furnished  him  for  use  in 
his  employment  by  appellant.  While  riding  on*  the  car  in  that  position, 
and  in  the  exercise  of  ordinary  care  for  his  safety,  the  car  was  derailed, 
he  was  thrown  therefrom  to  the  ground,  ran  against  and  upon  by  the 
hand  car,  and  thereby  seriously  and  permanently  injured.  In  furnishing 
the  car  to  appellee  for  use  in  his  employment,  the  appellant  failed  to 
exercise  ordinary  care  in  selecting  one  reasonably  safe  and  suitable  for 
such  use,  in  that  an  axle  of  the  car  furnished  was  bent  and  defective, 
which  condition  of  the  axle  rendered  the  car  unsafe  for  the  use  for 
which  it  was  furnished  and  put  to  by  the  appellee.  The  bent  axle 
caused  the  derailment  of  the  car.  And  the  negligence  of  the  appellant 
in  failing  to  exercise  ordinary  care  to  furnish  appellee  a  car  reason- 
ably safe  for  the  purpose  of  its  use  in  his  employment  and  in  furnishing 
one  with  a  bent  axle  was  the  proximate  cause  of  his  injuries.  The 
defect  in  the  car  which  caused  the  derailment  was  not  known  to  the 
appellee,  nor  would  he  in  the  ordinary  discharge  of  his  duties  have  neces- 
sarily acquired  knowledge  of  such  defect.  There  is  no  evidence  tending 
to  show  that  the  duty  of  inspecting  and  ascertaining  the  condition  of 
the  hand  car  was  imposed  upon  the  appellee  by  his  contract  of  employ- 
ment. 

The  appellee  was  guilty  of  no  negligence  proximately  contributing  to 
or  aggravating  his  injuries. 

Conclusions  of  Law. — 1.  This  paragraph  of  the  court's  charge, — "It 
is  the  duty  of  a  railway  company,,  to  exercise  ordinary  care  to  furnish 
its  servants  and  employes  reasonably  safe  and  suitable  machinery  and 
appliances  with  which  to  perform  the  duties  required  of  them;  and 
when  a  person  enters  the  employment  of  a  railroad  company,  he  has 
the  right  to  rely  upon  the  assumption  that  the  machinery  and  appliances 
with  which  he  is  called  upon  to  work  are  reasonably  safe,  and  he  is  not 
required  to  use  ordinary  care  to  see  whether  this  has  been  done  or  not, 
and  he  does  not  assume  the  risk  arising  from  the  failure  of  the  railroad 


M.  K.  &  T.  Ry.  Co.  of  Texas  v.  Blackman.  203 

company  to  do  its  duty  (if  there  is  a  failure),  unless  he  knows  of  the 
failure  and  the  attendant  risk,  or  in  the  ordinary  discharge  of  his  own 
duty  must  necessarily  have  acquired  such  knowledge;  or  unless,  by  the 
terms  or  nature  of  his  employment,  it  is  made  the  duty  of  such  person 
to  inspect  the  machinery  and  appliances  with  which  he  is  called  upon 
to  work,  and  he  has  failed  to  make  such  inspection," — which  is  the  sub- 
ject of  appellant's  first  assignment  of  error,  correctly  announces  tlje 
abstract  principles  of  law,  pertaining  to  the  phase  of  the  case  to  which 
it  relates,  made  by  the  pleadings  and  the  evidence.  Missouri  K.  &  T. 
Ry.  Co.  v.  Hannig,  91  Texas,  347;  Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  91 
Texas,  287 ;  Texas  &  P.  Ry.  Co.  v.  O'Fiel,  78  Texas,  486 ;  Railway  Co. 
v.  Englehorn,  62  S.  W.  Rep.,  561 ;  Railway  Co.  v.  Winton,  66  S.  W. 
Rep.,  481;  Railway  Co.  v.  Davis,  27  Texas  Civ.  App.,  279,  65  S.  W. 
Rep.,  217.  In  fact,  it  seems  to  be  conceded  by  appellant's  counsel  in 
their  brief  that  this  portion  of  the  charge  is  abstractly  correct.  But  they 
contend  that  it  is  inapplicable  to  the  pleadings  and  facts,  in  that  it  sub- 
mits to  the  jury  the  relative  duties  of  appellee  and  appellant  in  respect 
to  the  hand  car  at  the  time  the  former  entered  the  latter's  employment, 
when  there  is  no  evidence  of  any  defect  in  it  at  the  time  it  was  furnished 
the  appellee  and  placed  under  his  management  and  control,  while  the 
issues  made  by  the  pleadings  and  evidence  were  as  to  the  condition  of 
the  car  at  the  time  of  the  accident,  and  the  relative  duties  of  the  parties 
in  respect  thereto  at  that  time. 

The  allegations  of  appellee  in  respect  to  appellant's  duty  to  him  in 
regard  to  the  hand  car  and  as  to  its  condition  are  substantially  as 
follows :  It  was  the  duty  of  defendant  to  plaintiff  to  furnish  him  with 
a  hand  car  that  was  reasonably  safe,  but  that  in  disregard  of  this  duty 
the  defendant  negligently  furnished  him  one  that  was  defective  and  un- 
safe in  that  one  of  its  axles  was  bent,  which  defect  was  known,  or  could 
have  been  known  by  the  exercise  of  ordinary  care  and  diligence,  by  the 
defendant  at  the  time;  and  that  by  reason  of  the  defect  of  the  axle  of 
the  car,  while  it  was  being  used  by  plaintiff,  in  the  discharge  of  his 
duties,  it  left  the  track  and  caused  the  injury  complained  of. 

It  seems  to  us  that  these  allegations  relate  to  the  condition  of  the 
car  at  the  time  it  was  furnished  to  the  appellee,  as  well  as  to  its  condition 
at  the  time  of  the  accident.  In  other  words,  if  the  allegations  are  true, 
the  defect  which  caused  the  derailment  existed  in  the  car  when  appellant 
furnished  it  to  the  appellee  to  be  used  as  an  instrument  of  his  employ- 
ment. There  is  no  allegation  on  the  part  either  of  appellee  or  appellant 
that  such  defect  occurred  after  the  car  was  placed  in  the  hands  of  the 
appellee  for  his  use  by  the  appellant. 

While  the  evidence  is  circumstantial,  a  careful  consideration  of  it 
has  led  us  to  the  conclusion  that  it  is  reasonably  sufficient  to  warrant 
the  jury  in  finding  that  the  axle  of  the  hand  car  was  bent  when  it  was 
furnished  by  appellant  to  the  appellee,  and  such  defect  in  it  continued 
from  that  time  until  the  occurrence  of  the  derailment,  which  was  caused 
by  it.     If,  then,  we  are  correct  in  the  construction  thus  given  the  plead- 
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ings  and  in  the  conclusion  deduced  from  the  evidence,  it  follows  that 
the  objections  urged  to  that  part  of  the  charge  now  under  consideration 
are  untenable. 

2.  The  next  succeeding  paragraph  of  the  charge,  which  simply  ap- 
plies the  principles  enunciated  in  the  one  quoted  to  the  case  made  by 
the  pleadings  and  evidence,  is  complained  of  by  the  second  assignment 
of  error  upon  similar  grounds.  If  we  are  correct  in  the  disposition  of 
the  assignment  just  considered,  it  follows  that  this  one  must  be  disposed 
of  in  the  same  way. 

3.  The  basis  of  the  third  assignment  of  error  is  the  refusal  of  the 
court  to  give,  at  appellants*  instance,  the  following  charge:  "The 
plaintiff  assumed  the  risks  of  such  accidents  as  were  naturally  and  ordi- 
narily incident  to  the  character  of  his  employment,  as  well  as  such 
risks  as  were  open  and  obvious  to  common  observation.  If  you  believe 
from  the  evidence  that  it  was  his  duty,  after  the  hand  car  was  placed 
in  his  charge  and  control,  to  keep  himself  advised  of  its  condition,  he 
then  also  assumed  the  risks  of  any  accident  resulting  from  a  defect,  if 
any,  in  the  hand  car  arising  after  it  came  under  his  charge  and  control. 
So  in  this  case  if  you  believe  the  hand  car  had  a  bent  axle  and  that  such 
bent  axle  was  open  and  obvious  to  common  observation;  or  if  you  be- 
lieve from  the  evidence  that  it  was  the  plaintiff's  duty  to  keep  himself 
informed  or  advised  of  the  condition  of  the  car;  and  if  you  further  be-i 
lieve  that  such  bent  axle  arose  after  the  car  was  placed  in  his  control, 
and  that  the  same  caused  the  wreck  of  the  car,  then  in  either  case  you 
will  find  for  the  defendant/' 

We  do  not  think  the  doctrine  that  a  servant  assumes  the  risks  of  such 
accidents  as  are  ordinarily  and  naturally  incident  to  the  character  of  hie 
employment,  can  be  correctly  applied  to  this  case.  There  is  no  evi- 
dence in  the  record  tending  to  show  that  the  derailment  of  a  hand  car 
is  such  an  accident  as  is  ordinarily  and  naturally  incident  to  the  char- 
acter of  the  employment  of  a  section  foreman;  nor  was  such  defense 
plead.  On  the  contrary  it  was  plead  and  proved  that  the  accident  was 
proximately  caused  by  a  defective  axle  of  the  hand  car.  Nor  was  there 
any  evidence  of  any  "such  risks  incident  to  appellee's  employment  as 
were  open  and  obvious  to  common  observation."  The  undisputed  evi- 
dence is  that  the  defect  was  unknown  -to  appellee,  and  was  not  open 
and  obvious  to  common  observation.  It  was  only  discoverable  by  turn- 
ing the  hand  car  upside  down  and  applying  a  straight  edge  to  the  axle, 
which  was  not  done  until  after  the  occurrence  of  the  accident,  which 
indicated  that  there  was  a  defect  somewhere.  It  was  neither  plead  nor 
shown  that  by  the  terms  or  nature  of  appellee's  employment  it  was  his 
duty  to  inspect  the  machinery  and  appliances  furnished  him  by  the 
appellant  for  the  purpose  of  performing  the  duties  of  his  employment. 
In  the  absence  of  a  contract  imposing  such  duty  upon  him,  it  can  not  be 
said  as  a^matter  of  law  that  it  rests  upon  a  section  foreman,  from  the 
very  nature  of  his  employment,  to  inspect  the  implements  furnished 
him  by  his  master  with  which  to  do  his  work.    Ordinarily  the  duty  of 
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inspection  is  one  personal  to  the  master,  and  he  can  not,  even  by  con- 
tract, shift  the  burden  from  himself  upon  the  shoulders  of  his  servant. 
Whether  after  a  railroad  company  has  furnished  the  foreman  of  a 
section  gang  a  hand  car  it  can  by  contract  make  him  its  vice-principal 
for  the  purpose  of  inspecting  such  instrument  of  his  employment,  we 
are  not  called  upon  in  this  case  to  say.  It  is  sufficient  that  there  is  no 
evidence  in  this  case  that  tends  to  show  that  appellee  contracted  with 
appellant  to  perform  any  such  duty.  It  seems  from  the  evidence  that 
it  was  made  the  duty  of  appellant's  roadmaster  to  inspect  hand  cars,  .and 
that  he  inspected  them  frequently  and  as  often  as  he  had  time.  But 
the  court  did  not  instruct  the  jury  that  if  they  believed  from  the  evi- 
dence it  was  the  duty  of  plaintiff  to  have  inspected  his  hand  car  and  to 
have  found  out  its  condition,  and  if  they  should  find  that  he  failed  to 
make  such  inspection,  and  that  such  failure  caused  or  contributed  to 
his  injury  to,find  for  the  defendant. 

The  charge  of  the  court  fully  and  fairly  presented  the  law  of  the 
case  made  by  the  pleadings  and  evidence,  and  if  erroneous  in  any  re- 
spect, it  was  in  going  beyond  the  pleadings  and  evidence  to  submit 
matters  upon  which  the  jury  could  find  for  the  defendant.  Therefore 
the  court  did  not  err  in  refusing  to  give  the  special  charge  above  quoted, 
nor  in  refusing  any  of  the  other  special  instructions  requested  by  the 
appellant. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 


Writ  of  error  refused. 


Affirmed, 


Leonora  Prieto  v.  H.  Leonards. 

Decided  April  8,  1903. 

Will— Independent  Executor— Power  to  Borrow  Money. 

Where  by  the  terms  of  a  will  C.  was  appointed  independent  executor  with- 
out bond  and  empowered  to  "handle,  manage  and  control"  the  estate  of  the 
testatrix,  and  to  "sell,  release  and  convey,  by  deed  or  other  conveyance,"  any 
and  all  her  property,  which  property,  or  the  proceeds  of  the  sale  thereof,  were 
to  be  held  by  him  in  trust  for  her  daughter  during  the  latter's  life,  such  exec- 
utor had  pow*»r  to  bind  the  estate  by  giving  a  note  for  monoy  borrowed  to  pay 
debts  of  the  estate,  and  to  secure  such  note  by  depositing  as  collateral  a- vendor's 
lien  note  belonging  to  the  estate,  and  the  lender  of  the  money  was  not  bound  to 
see  to  its  application  to  the  debts  of  the  estate. 

* 
Appeal  from  the  District  Court  of  Bexar.     Tried  below  before  Hon. 

S.  J.  Brooks. 

B.  F.  Ballard  and  L.  B.  Wiseman,  for  appellant. 

J.  D.  Guinn  and  Martin  J.  Arnold,  for  appellee. 

FLY,  Associate  Justice. — The  appellee  instituted  suit  in  the  Dis- 
trict Court  against  John  C.  Grier,  L.  B.  Camp,  executor  of  the  estate 
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of  R.  L.  Grier,  and  D.  Mayes  and  Leonora  Prieto,  the  appellant,  alleg- 
ing that  John  C.  Grier,  on  December  14,  1899,  executed  and  delivered  to 
L.  B.  Camp,  as  executor  aforesaid,  his  promissory  note  for  $1500,  due 
eight  years  after  date,  and  bearing  8  per  cent  interest  per  annum,  it 
being  provided  that  a  failure  to  pay  the  interest  should  mature  the 
note,  and  that  said  note  was  given  as  the  purchase  money  of  267  acres 
described  in  the  petition.  It  was  further  alleged  that  in  December, 
1899,  the  note  was  transferred  to  H.  W.  Haas,  who  immediately  there- 
after sold  and  delivered  the  same  to  appellee.  It  was  alleged  that  ap- 
pellant and  Mayes  were  setting  up  claim  to  the  note  and  security.  Ap- 
pellee prayed  for  cancellation  of  the  claim  of  appellant  and  Mayes,  and 
for  judgment  against  John  C.  Grier  for  the  debt,  and  for  foreclosure  of 
the  vendor's  lien  on  the  land. 

L.  B.  Camp  answered  by  general  demurrer  and  general  denial.  Leo- 
nora Prieto  and  E.  'D.  Mayes  filed  general  and  special  exceptions  and 
answered  that  Refugia  L.  Greer  died  on  April  29,  leaving  a  will  in 
which  Leonora  Prieto  was  sole  legatee,  L.  B.  Camp  being  made  inde- 
pendent executor  thereof,  without  bond,  and  E.  D.  Mayes  substitute 
executor  in  case  of  the  failure  or  refusal  of  L.  B.  Camp  to  act;  that 
Camp  took  possession  of  the  property  and  disposed  of  it,  selling  to  John 
C.  Grier  the  267  acres  of  land  described  in  the  petition,  for  which  he 
gave  the  note  of  $1500  sued  on  in  this  case.  That  Camp  afterward 
transferred  the  note  to  Haas  as  security  for  a  note  for  $700  executed 
by  Camp  for  his  personal  benefit,  and  that  neither  Camp  nor  Haas  ac- 
quired any  right  to  the  $1500  note  which  was  and  is  the  property  of 
Leonora  Prieto.  It  was  further  alleged  that  John  C.  Grier  had  con- 
veyed 100  acres  of  the  land,  for  which  the  note  was  given,  to  Ferdinand 
Kloesel  for  $1000,  and  that  therefore  Kloesel  was  a  proper  and  neces- 
sary party  to  this  suit.  E.  D.  Mayes  disclaimed  any  personal  interest 
in  the  suit,  his  only  interest  being  as  executor  because  of  the  removal 
of  Camp  from  the  executorship  by  the  District  Court  of  Wilson  County. 

Ferdinand  Kloesel  and  Alosia  Kloesel,  his  wife,  intervened  in  the 
suit,  alleging  that  they  had  bought  100  acres  of  the  267  acres  of  land 
from  John  C.  Grier  without  knowledge  of  the  existence  of  the  $1500 
note,  and  prayed  that  the  court  refuse  to  decree  a  foreclosure  of  the 
vendor's  lien  as  to  that  part  of  the  land,  and  in  the  event  of  such  fore- 
closure that  it  be  decreed  that  the  remaining  167  acres  of  the  land  be 
first  sold,  and  that  the  100  acres  bought  by  them  be  sold  only  in  the 
event  that  the  167  did  not  sell  for  enough  to  pay  off  the  note  sued  on. 

It  was  adjudged  by  the  court  that  Leonards  should  recover  from  John 
C.  Grier  the  sum  of  $948.20  with  interest,  from  date  of  judgment,  at 
9  per  cent  per  annum,  and  that  the  vendors  lien  be  foreclosed  on  the 
267  acres  of  land,  but  that  the  167  acres  of  land  which  remained  after 
the  sale  to  Kloesel  be  sold  first,  and  the  100  acres  sold  to  Kloesel  should 
not  be  sold  unless  the  167  did  not  sell  for  a  sufficient  sum  to  pay  the 
amount  due  Leonards.  It  was  further  ordered  that  if  the  167  acres  of 
land  sold  for  enough  to  pay  the  amount  due  Leonards,  the  amount  real- 
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ized  from  the  sale  should  be  credited  on  the  $1500  note,  and  the  note 
be  delivered  to  the  representative  of  the  estate  of  R.  L.  Grier,  and  that 
the  vendor's  lien  should  be  in  effect  to  secure  the  balance  due  on  the 
note.  It  was  also  provided  that  in  case  the  167  acres  of  land  did  not 
bring  sufficient  to  satisfy  the  debt,  and  the  sale  of  the  remaining  100 
acres  of  land  brought  more  than  was  necessary  to  pay  the  balance  on 
the  note,  it  should  be  paid  to  the  R.  L.  Grier  estate. 

From  the  findings  of  fact  by  the  district  judge  this  court  deduces 
the  following  conclusions  of  fact:  In  the  will  of  Refugia  L.  Grier, 
which  was  duly  probated  in  Wilson  County  on  July  3,  1899,  it  was 
provided  that  L.  B.  Camp  should  be  appointed  executor,  without  bond, 
of  her  estate,  and  that  in  case  of  his  death  or  refusal  E.  D.  Mayes  should 
become  executor  without  bond.  All  of  the  property  of  the  testatrix,  of 
every  description,  was  bequeathed  to  her  daughter  Leonora  Grier,  now 
Leonora  Prieto,  but  "to  be  held,  managed  and  controlled"  by  the  execu- 
tor as  directed  in  the  will.  The  fourth  clause  of  the  will  was  as  fol- 
lows: 

"It  is  my  will,  and  I  so  direct,  that  my  said  executor,  Lafayette  B. 
Camp,  or  in  case  of  his  failure  to  act,  then  the  said  E.  D.  Mayes,  shall 
have  full  power  and  authority  to  handle,  manage  and  control  my  said 
estate  after  my  death,  with  full  power  and  authority  to  sell,  release  and 
convey  by  deed  or  other  conveyance  any  and  all  property  owned  by  me 
at  the  time  of  my  death,  in  such  a  manner  as  to  him  my  said  executor 
may  seem  right  and  proper,  and  it  is  my  will,  and  I  so  direct,  that  my 
said  estate  be  held  by  my  said  executor  Lafayette  B.  Camp,  or  in  case 
of  his  death  or  failure  to  act,  then  by  my  substitute  executor  E.  D. 
Mayes,  in  trust  for  the  benefit  of  6aid  daughter  Leonora  Grier,  said 
property  or  the  proceeds  of  the  sale  thereof  to  be  held  by  my  said  execu- 
tor in  trust  for  the  benefit  of  my  said  daughter  Leonora  Grier,  and  to 
be  applied  by  said  executor  to  the  support  and  maintenance  of  my  said 
daughter  Leonora  Grier  during  her  natural  life,  and  at  her  death  my 
said  executor  is  authorized  and  directed  to  turn  over  and  divide  any 
property  then  remaining  between  the  heirs  at  law  of  my  said  daughter 
Leonora  Grier,  said  division  to  be  made  equally  between  her  said  heirs 
at  law,  but  it  is  my  will  that  my  said  estate  be  held,  managed  and  con- 
trolled by  my  said  executor  in  trust  during  the  natural  life  of  my  said 
daughter  Leonora  Grier,  and  it  is  my  will  and  desire,  and  I*so  direct, 
that  no  bond  be  required  of  my  said  executor,  Lafayette  B.  Camp  or  of 
my  substitute  executor,  E.  D.  Mayes,  on  account  of  their  trust  herein 
created."  The  will  provided  that  all  the  debts  of  the  testatrix  should 
be  paid. 

It  was  also  provided  that  no  control  should  be  exercised  by  the  pro- 
bate court  over  the  estate  other  than  to  probate  the  will.  On  December 
14,  1899,  L.  B.  Camp,  executor,  conveyed  to  John  C.  Grier  267  acres  of 
land  out  of  the  L.  Manchaca. grant  in  Wilson  County,  and  Grier,  in 
part  payment  for  the  land,  executed  a  note  for  $1500,  due  in  eight 
years,  bearing  interest  at  8  per  cent,  payable  annually,'  provision  being 
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made  that  the  note  should  mature  upon  the  nonpayment  of  any  part 
of  the  interest  when  due.  It  was  expressed  in  the  note  that  it  was  given 
for  purchase  money  of  the  land,  and  a  vendor's  lien  was  acknowledged. 

On  April  14,  1900,  L.  R.  Camp,  as  executor  of  the  estate  of  R.  L. 
Grier,  deceased,  made,  executed  and  deliwered  to  H.  W.  Haas  an  assign- 
ment of  the  $1500  note  executed  by  John  C.  Grier,  together  with  the 
superior  title  held  by  him  in  the  land  sold  to  Grier,  the  transfer  being 
made  to  secure  the  payment  of  a  note  of  even  date  for  $700,  executed 
by  Camp,  as  executor,  to  Haas,  due  in  four  years,  and  bearing  interest 
at  9  per  cent.  In  the  $700  note  it  was  stated  that  the  $1500  note  had 
been  deposited  with  Haas  to  secure  its  payment.  The  note  was  in- 
dorsed to  Leonards  by  Haas.  The  $1500  note  given  by  John  C.  Grier 
to  Camp  is  the  one  sued  on  in  this  case,  and  was  worth  its  face  value. 
On  August  29,  1901,  John  C.  Grier  and  wife  sold  to  F.  Kloesel  100 
acres  of  the  267  acres  of  land  sold' to  Grier  by  Camp  for  $1000,  and 
Kloesel  paid  on  the  purchase  money  $333.33  1-3.  The  note  for  $1500 
was  sold  at  private  sale  by  Leonards,  as  he  was  empowered  to  sell  by 
the  contract  of  assignment  made  by  L.  B.  Camp,  executor,  after  due 
notice  to  John  C.  Grier,  to  raise  money  to  pay  the  $700  note  executed 
by  Camp,  and  was  bid  in  by  Leonards  for  $50,  which  was  held  to  be  an 
inadequate  price  by  the  district  judge,  and  the  sale  was  set  aside. 

The  note  for  $700,  executed  by  L.  B.  Camp,  was  for  money  received 
by  the  R.  L.  Grier  estate  from  Haas;  and  it  was  represented  to  Haas 
that  the  money  was  to  pay  pressing  debts  due  by  the  estate  of  Refugia 
L.  Greer,  deceased.  Camp  acted  in  his  capacity  as  independent  execu- 
tor of  the  estate  of  Refugia  L.  Grier  in  assigning  the  $1500  note,  with 
the  superior  title  to  the  land,  and  in  signing  the  note  for  $700." 

The  trial  court  found  that  the  $700  obtained  by  Camp  from  Haas  was 
received  by  the  estate  of  Refugia  L.  Grier,  and  that  at  the  time  the 
money  was  obtained  the  executor  stated  that  the  money  was  to  be  used 
to  pay  the  debts  of  the  estate,  and  so  far  as  the  holder  of  the  note  given 
for  the  money  was  concerned,  it  did  not  matter  whether  it  was  used 
by  the  executor  to  pay  the  debts  of  the  estate  or  was  appropriated  by 
him  for  his  own  use  and  benefit.  If  the  executor  was  invested,  by  the 
terms  of  the  will,  with  the  power  and  authority  to  give  his  promissory 
note  and  deposit  the  note  given  for  the  land  as  collateral  security  for 
the  payment  of  the  note  executed  by  him,  the  duty  did  not  devolve  on 
the  payee  of  the  note  to  inquire  as  to  the  existence  of  debts,  or  to 
concern  himself  as  to  the  manner  in  which  the  money  was  appropriated. 
Blanton  v.  Mayes,  72  Texas,  417;  Terrell  v.  McCown,  81  Texas,  254; 
Stevenson  v.  Roberts,  64  S.  W.  Rep.,  230. 

The  only  question  presented  by  the  record  is  as  to  whether,  by  the 
terms  of  the  will,  the  independent  executor  had  the  authority  to  bind 
the  estate  by  giving  his  note  and  hypothecating  the  note  given  by  John 
C.  Grier  for  the  land,  to  secure  its  payment.  By  the  terms  of  the  will 
the  executor  was  authorized  "to  handle,  manage  and  control"  the  estate, 
"with  full  power  and  authority  to  sell,  release  and  convey  by  deed  on 
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other  conveyance  any  and  all  property  owned"  by  the  testatrix  as  to  the 
executor  might  "seem  right  and  proper." 

In  the  case  of  Faulk  v.  Dashiell,  62  Texas,  643,  the  will  gave  the 
power  to  the  executor  to  "take  full  charge  of  my  estate  and  manage 
and  control  the  same,  as  he  may  think  best  for  the  interest  of  my  chil- 
dren before  named,  and  I  hereby  fully  empower  him,  my  executor,  to 
sell,  exchange  and  dispose  of  my  estate  as  he  may  deem  neccessary  for 
the  interest  of  my  said  children."  The  court  discussed  the  question 
fully,  and  arrived  at  the  following  conclusion :  "We  are  of  the  opinion, 
therefore,  that  there  was  ample  authority  conferred  by  the  will  on  the 
executor  to  mortgage  the  land ;  and  under  a  power  for  purposes  so  gen- 
eral and  undefined  as  to  particulars,  the  mortgagee  would  not  be  bound 
to  ascertain  the  necessity  for  the  loan  to  the  executor,  nor  to  see  to  the 
application  of  the  money.  *  *  *  If,  however,  we  are  to  regard  the 
power  conferred  on  the  executor  'to  sell,  exchange  or  dispose  of  as  he 
may  deem  necessary  for  tfce  interest  of  my  children*  as  a  limitation  upon 
the  authority  otherwise  given  in  the  will,  it  seems  that  the  result  must 
still  be  the  same.  Under  a  power  to  sell  lands  for  the  payment  of 
debts,  a  mortgage,  it  seems,  may  be  given  to  raise  money  for  that  pur- 
pose, unless  it  be  the  clear  intention  of  the  testator,  In  directing  the 
sale,  that  his  real  estate  should  be  absolutely  converted." 

The  absolute  correctness  of  that  decision  has  never  been  called  in 
question,  but  it  has  in  several  instances  been  cited  and  approved.  In 
the  case  of  Quisenberry  v.  Watkins  Land  Co.,  92  Texas,  247,  it  was  held 
that  the  power  "to  sell  and  dispose  of  the  property  was  controlled  by 
another  clause  of  the  will  which  had  the  effect  to  prescribe  that  the 
sale  should  be  only  one  that  disposessed  the  executor  of  the  title  to  the 
land."  The  case  of  Faulk  v.  Dashiell  was  cited,  and  its  force  and 
authority  was  not  questioned. 

In  the  case  of  Stevenson  v.  Roberts,  above  cited,  the  powers  of  inde- 
pendent executors  were  fully  discussed  by  the  Court  of  Civil  Appeals 
of  the  Fifth  Supreme  Judicial  District,  and  the  conclusion  reached  that 
under  article  1867,  Revised  Statutes,  the  powers  of  independent  execu- 
tors are  governed  by  principles  of  the  common  law  not  in  conflict  with 
statutory  provision,  and  a  power  to  sell  includes  a  power  to  mortgage. 

In  the  will  of  Refugia  L.  Grier  not  only  was  the  executor  given  the 
power  to  "manage  and  control"  but  to  "sell,  release  and  convey  by  deed 
or  other  conveyance."  There  must  have  been  in  the  mind  of  the  testa- 
trix the  intention  to  grant  a  power  other  than  that  to  sell,  or  there  is  no 
signification  or  reason  in  the  words  which  give  the  right  to  sell  and 
convey  "by  deed  or  other  conveyance."  There  must  have  been  in  the 
mind  of  the  testatrix  the  intention  to  grant  a  power  other  than  that  to 
sell,  or  there  is  no  significance  or  reason  in  the  words  which  give  the 
right  to  sell  and  convey  "by  deed  or  other  conveyance."  It  was  clearly 
her  intention  to  give  him  the  authority  to  sell  and  convey  the  property  by 
other  instruments  of  writing  besides  deeds,  and  the  most  natural  construc- 
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tion  to  be  placed  upon  the  language  is  that  there  was  an  intention  to  con- 
fer the  power  to  convey  by  mortgage  or  deed  of  trust  or  other  writing,  as 
well  as  by  deed.  Under  the  authorities  cited  the  executor  could  have  exe- 
cuted a  mortgage  under  a  power  to  sell  unless  other  language  was  used 
in  the  will  that  evidenced  a  desire  to  limit  the  power  to  sell  to  absolute 
alienation  of  title,  and  had  the  power  to  sell  and  convey  been  restricted 
to  do  so  "by  deed,"  it  would  follow  that  a  mortgage  could  not  be  up- 
held, but  the  will  goes  further  and  authorizes  the  executor  to  sell  and 
convey  by  "other  conveyance"  as  well  as  by  deed. 

By  the  terms  of  the  will  the  testatrix  expressed  "full  confidence  in 
the  integrity  and  honesty"  of  the  executor,  who  she  denominates  "my 
friend,"  and  the  evident  purpose  was  to  place  the  entire  management, 
control  and  disposition  of  her  property  in  his  hands  with  no  restriction 
upon  him.  except  to  faithfully  use  it  for  the  benefit  of  her  daughter. 
The  clause  in  the  will  which  provides  that  the  "property  or  proceeds  of 
the  sale  thereof"  are  to  be  held  in  trust  for  the  daughter,  must  be  read 
and  construed  in  connection  with  the  authority  given  to  sell  and  con- 
vey the  property  "by  deed  or  other  conveyance"  to  arrive  at  the  inten- 
tion of  the  testatrix.  "This  intention  must  be  ascertained  by  consider- 
ing the  entire  instrument,  and  the  language  of  a  single  clause  of  it  will 
not  govern  what  is  the  evident  intention  in  the  use  of  that  language 
when  read  in  connection  with  the  other  provisions."  Cleveland  v. 
Cleveland,  89  Texas,  445.  That  the  testatrix  intended  to  give  to  the 
executor  entire  cpntrol  over  her  property,  to  be  managed  by  him  as  he 
might  deem  fitting  and  proper,  is  also  shown  by  the  fact  that  his  con- 
trol of  the  property  was  to  continue  during  the  life  of  her  daughter. 
During  that  time  he  was  to  apply  the  property  or  its  proceeds  to  the 
payment  of  the  debts  of  the  estate  and  to  the  support  and  maintenance 
of  the  daughter.  To  his  discretion  and  judgment  was  confided  the  de- 
tails of  obtaining  the  proceeds  to  be  so  used. 

The  trial  court  very  properly  set  aside  the  sale  of  the  collateral 
security  and  rendered  judgment  for  Leonards  for -the  amount  of  the 
$700  note,  with  interest,  and  no  complaint  is  made  of  that  part  of  the 
judgment. 

We  conclude  that  there  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Pirmin  Baca  v.  San  Antonio  &  Aransas  Pass  Railway  Company. 

Decided  April  8,  1903. 

1.— Contributory  Negligence — Proximate  Cause — Charge. 

A  charge  that  if  the  jury  believed  "that  the  plaintiff  was  guilty  of  negli- 
gence under  the  circumstances  that  contributed  to  his  injury,"  they  should  find 
for  the  defendant,  was  not  erroneous  as  conveying  the  idea  that  such  negli- 
gence, to  preclude  recovery,  must  hav^  been  the  proximate  cause  of,  or  have 
proximately  contributed  to  the  injury. 
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2. — Same — Invited  Error. 

Plaintiff  could  not  complain  that  the  charge  failed  to  specify  that  such  negli- 
gence must  have  proximately  contributed  to  the  injury  where  the  charge  on 
that  subject  requested  by  himself,  and  given  by  the  court  with  only  slight  qualifi- 
cation, treated  the  issue  of  contributory  negligence  in  general  terms,  instructing 
a  finding  for  defendant  if  plaintiff  was  guilty  of  contributory  negligence. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Nat  6.  Jones,  Sam'l  Belden,  Jr.,  and  M .  W.  Davis,  for  appellant 

Houston  Bros,  and  R.  J.  Boyle,  for  appellee. 

JAMES,  Chief  Justice. — The  errors  assigned  affect  only  the  charge 
of  the  court  on  the  question  of  contributory  negligence. 

We  conclude  as  matter  of  fact  that  the  manner  in  which  the  testimony 
shows  plaintiff's  injury  occurred,  his  acts,  if  they  or  any  of  them  con- 
tributed to  his  injury,  necessarily  proximately  contributed  thereto.  This 
being  the  case,  the  following  charge  on  contributory  negligence:  "Or 
if  you  believe  from  the  evidence  that  the  plaintiff  was  guilty  of  negli- 
gence under  the  circumstances,  that  contributed  to  his  injury,  if  any, 
you  will  find  for  defendant,"  was  not  erroneous  for  the  reason  assigned, 
viz.,  that  such  negligence,  to  preclude  recovery,  must  have  been,  the 
proximate  cause,  or  have  proximately  contributed  to  the  injury,  and 
that  the  charge  ignored  and  excluded  this  idea.  Railway  Co.  v.  Rowland, 
90  Texas,  365 ;  Railway  Co.  v.  Culpepper,  90  Texas,  627 ;  Railway  Co. 
v.  McCoy,  90  Texas,  264. 

In  addition  to  this,  plaintiff's  counsel  prepared  the  charge  which  the 
court  gave  in  toto,  except  that  the  court  added  to  a  paragraph,  covering 
the  defense  of  assumed  risk,  the  clause  above  quoted,  to  which  appel- 
lant's complaint  is  directed.  The  charge  as  prepared  and  tendered  by 
plaintiff  and  as  given  treated  the  issue  of  contributory  negligence  in 
general  terms;  in  other  words  it  instructed  the  jury  to  find  for  defend- 
ant if  plaintiff,  under  the  evidence,  was  guilty  of  contributory  negli- 
gence. The  addition  made  by  the  court  to  the  charge  in  another  place 
said  practically  the  same  thing,  using  the  expression  "negligence  that 
contributed  to  his  injury,"  instead  of  "contributory  negligence."  We 
can  not  escape  the  conclusion  that  the  submission  of  the  issue  in  this 
form,  and  in  no  other,  was  induced  or  contributed  to  by  the  requests  of 
plaintiffs. 

Affirmed. 

Writ  of  error  refused. 
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Texas  Southebn  Railway  Company  v.  S.  C.  Habt  ex  al. 

Decided  April  ST,  1903. 

1. — Setting  Fires— Railroads— Presumption— Burden. 

Proof  that  a  fire  was  set  by  sparks  from  a  passing  engine  raises  a  pre- 
sumption of  negligence  on  the  part  of  the  railway  company,  and  devolves  on  it 
the  burden  of  proving  both  that  the  engine  was  properly  equipped  and  that  it 
was  properly  managed  at  the  time. 

2. — Same — Expert  Evidence — Fireman. 

A  locomotive  fireman  who  had  been  serving  as  such  for  more  than  two  years 
was  competent  to  give  an  opinion  as  to  whether  an  engine  on  which  he  was 
serving  at  a  given  time  was  then  being  properly  handled  by  the  engineer. 

3. — Same — Leading  Question. 

A  question  asking  the  fireman  whether  the  engine  was  being  properly  han- 
dled while  passing  plaintiff's  premises  was  not  leading,  nor  objectionable  as 
being  one  the  engineer  could  answer. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before  Hon. 
Richard  B.'Levy. 

Barnwell  &  Eberhart,  for  appellant. 

Kerns  &  Stephens,  R.  W.  Simpson,  F.  J.  McCord,  and  Briggs  & 
Briggs,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  S.  C.  Hart 
against  the  Commercial  Lumber  Company  and  the  Southern  Railway 
Company  to  recover  $800  damages  for  setting  fire  to  and  burning  a 
dwelling  house  and  its  appurtenances,  the  property  of  appellee,  by  a  loco- 
motive operated  by  the  defendants.  It  was  alleged  that  they  negligently 
permitted  the  fire  to  escape  from  the  engine  which  destroyed  the  building. 

The  case  was  discontinued  as  to  the  lumber  company,  and  the  rail- 
road company  answered  by  a  general  denial  and  plead  specifically,  that 
"its  engines  were  properly  equipped  with  the  best  and  most  approved 
appliances  for  preventing  the  escape  of  sparks  and  cinders;  that  said 
engines  were  properly  and  carefully  handled  and  managed  by  defendant, 
its  agents  and  employes,  and  that  defendant  was  guilty  of  no  negligence 
that  would  make  it  liable  for  damages  in  this  cause." 

The  trial  of  the  case,  which  was  before  a  jury,  resulted  in  a  judgment 
against  the  appellant  for  the  sum  of  $275. 

Opinion. — The  uncontradicted  evidence  shows  that  the  property  was 
destroyed  from  fire  communicated  by  sparks  escaping  from  appellant's 
engine  No.  4.  This  raised  a  presumption  of  negligence  on  the  part  of 
defendant,  consisting  in  the  defective  equipment  or  management  of  the 
engine.  In  order  to  escape  the  consequences  of  this  presumption,  it 
devolved  upon  the  defendant  to  show  a  proper  equipment  and  manage- 
ment of  the  engine.  There  was  evidence  that  it  was  equipped  with  the 
best  and  most  approved  appliances  for  the  prevention  of  the  escape  of 
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Bpark  and  cinders.  If  this  evidence  were  sufficient  to  show  that  there 
was  no  negligence  in  the  equipment  of  the  engine,  it  still  devolved  upon 
the  defendant  to  prove  that  there  was  no  negligence  in  its  management. 
Upon  this  issue  the  defendant  asked  the  witness  Freeman,  who  was  the 
fireman  on  the  engine  at  the  time  the  fire  was  communicated,  to  state 
whether  engine  No.  4  was  properly  handled  while  pasing  plaintiffs 
premises.  The  witness  would  have  answered,  that  at  that  time  he  believed 
said  engine  was  properly  handled  by  the  engineer  in  charge.  But  the 
question  was  objected  to  by  plaintiff's  counsel  upon  the  grounds  that  it 
was  leading,  and  one  the  engineer  could  answer.  Upon  these  objections 
being  sustained,  the  defendant  excepted  to  the  action  of  the  court,  and 
assigns  it  as  error. 

The  relevancy  and  materiality  of  the  answer  which  would  have  been 
given  in  response  to  the  question  can  not  be  doubted.  The  objections 
are  not  good.  The  witness  had,  when  aked  the  question,  been  a  loco- 
motive fireman  and  engineer  on  the  roads  of  the  Commercial  Lumber 
Company  and  of  appellant  since  the  1st  of  January,  1901,  and  before 
that  date  had  been  a  fireman  on  two  other  railroads.  From  his  oberva- 
tion  and  experience  in  his  vocation  during  that  time  he  must  have 
acquired  sufficient  knowledge  of  it  to  give  an  opinion  upon  the  question 
as  to  whether  the  engine  was  properly  handled  at  a  time  when  he  was 
on  it,  and  in  an  attitude  to  observe  the  way  it  was  operated.  In  fact, 
the  objection  did  not  go  to  his  qualification  as  an  expert.  It  was  that 
the  question  was  leading  and  could  be  answered  by  the  engineer.  The 
witness  having  been  shown  to  be  an  expert,  it  was  proper  to  show  his 
opinion  as  to  the  maimer  the  engine  was  handled,  and  the  form  of  the 
question  by  which  it  was  sought  to  prove  it  was  not  objectionable.  That 
the  engineer  could  answer  the  question,  is  no  reason  why  the  fireman 
should  not  be  allowed  to  answer  it  also.  Besides,  it  appears  from  the 
record  that  the  engineer  was  not  present  at  the  trial,  and  the  only  wit- 
ness by  whom  it  could  be  shown  how  the  locomotive  was  handled  was 
the  fireman. 

On  account  of  the  error  indicated  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  I.  Case  Threshing  Machine  Company  v.  E.  B.  Hall  and 

Keating  Implement  Company. 

Decided  April  8,  1903. 

1. — Sale— Express  Written  Warranty — Parol  Evidence. 

Where  goods  are  sold  with  an  express  written  warranty,  this  excludes  the 
possibility  of  another  and  implied  one,  and  parol  evidence  is  not  admissible,  in 
the  absence  of  fraud  or  mistake,  to  show  another  and  different  warranty. 

2. — Same— Retaining  Property. 

By  express  agreement  the  parties  may  make  a  contract  of  warranty  con- 
clusive, as  where  it  provides  that  a  retention  of  the  property  without  com- 
plaint, or  a  failure  to  give  the  stipulated  notice  of  defects  to  the  seller  shall 
be  deemed  conclusive  evidence  that  the  warranty  is  satisfied. 

3. — Same — Waiver. 

That  the  seller  of  a  machine,  upon  verbal  notice  that  it  did  not  work  prop- 
erly, sent  a  man  to  remedy  the  defects,  was  not  a  waiver  of  or  excuse  for  the 
failure  of  the  purchaser  to  perform  the  conditions  of  the  warranty. 

4. — Same— Note  for  Price — Notice  of  Defects. 

One  who  acquires,  after  its  maturity,  a  note  given  for  the  purchase  price 
of  a  machine,  and  who  knows  of  a  breach  of  warranty  in  the  contract  for  the 
sale  of  the  machine,  takes  it  subject  to  any  defense  that  would  have  been  avail- 
able in  a  suit  brought  on  it  by  the  original  payee. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed  S.  Lauderdale. 

McCormick  &  Spence  and  Ed  M.  Browder,  for  appellant. 

Miller  &  Fouraker,  for  appellees. 

NEILL,  Associate  Justice. — For  convenience  the  appellant  company 
will  hereinafter  be  called  the  "Case  Company,"  and  the  appellee  com- 
pany the  "Keating  Company." 

This  suit  was  brought  in  the  Justice  Court  by  the  Keating  Company 
against  E.  B.  Hall  upon  a  promissory  note  made  by  the  latter  to  the 
Case  Company  for  $150,  and  to  foreclose  a  chattel  mortgage  given  by 
Hall  on  a  certain  "self-feeder"  to  secure  the  payment  of  the  note. 

Hall  answered  by  pleading  a  total  failure  of  consideration,  alleging 
that  the  note  was  given  for  the  purchase  money  of  a  "self-feeder"  for  a 
threshing  machine ;  that  he  purchased  the  feeder  from  the  Keating  Com- 
pany, as  the  agent  of  the  Case  Company ;  that  the  last  named  company, 
by  its  agent,  the  Keating  Company,  warranted  the  machine  to  do  the 
work  of  a  self-feeder  as  well  as  any  made  in  the  United  States;  but 
that  the  machine  failed  to  work  that  way,  and  was  wholly  without  value 
and  of  no  benefit  to  him.  That  he  had  paid  $75  on  the  note,  which  was 
credited  thereon,  and  that  when  the  machine  was  delivered  to  him  he 
paid  $7.06  freight  thereon.  He  made  the  Case  Company  a  party  to  the 
suit,  alleging  a  breach  of  its  warranty  of  the  machine,  and  prayed  judg- 
ment against  it  by  reason  thereof  for  the  sums  of  $75  and  $7.06,  with 
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interest  thereon,  and  in  the  event  of  a  recovery  by  the  plaintiff  against 
him,  that  he  have  judgment  against  the  Case  Company  for  the  full  sum 
of  $157.06,  with  interest,  etc. 

The  Case  Company,  after  answering  by  a  general  denial,  plead  that 
Hall  purchased  the  machine  under  a  written  contract  which  fully  set 
forth  the  only  warranty  given  with  the  machine,  which  provided  that  if 
the  feeder  failed  to  operate  in  accordance  with  the  warranty,  Hall  should 
give  certain  notices  therein  set  forth,  but  that  Hall  kept  and  used  the 
machine  without  giving  such  notices  of  its  failure  to  operate  as  is  re- 
quired by  the  terms  of  said  contract,  and  that  thereby  his  liability  became 
fixed  and  concluded  him  from  recovering  on  the  alleged  breach  of  war- 
ranty. It  also  plead  that  Hall  was  estopped  from  setting  up  the  alleged 
failure  of  consideration  of  the  note,  for  that  after  he  knew  of  the 
alleged  defects  in  the  machine,  if  any  there  were,  he  paid  the  sum  of 
$75  on  the  notes,  and  obtained  from  appellant  an  agreement  extending 
the  time  of  payment  of  the  balance  owing  until  August,  1900. 

From  a  judgment  in  favor  of  Hall  in  the  Justice  Court  the  other  two 
parties  appealed  to  the  County  Court,  where  the  cause  was  tried  before 
a  jury,  and  the  trial  resulted  in  a  judgment  in  favo>  of  the  Keating 
Company  against  Hall  for  the  sum  of  $109.05,  with  interest  and  costs, 
together  with  a  foreclosure  of  the  chattel  mortgage  on  the  feeder,  and 
in  favor  of  Hall  over  against  the  Case  Company  for  the  sum  of  $157, 
with  interest  and  costs.  From  this  judgment  the  last  named  company 
has  appealed. 

Conclusions  of  Fact. — These  facts  are  undisputed,  and  are  established 
by  the  uncontradicted  testimony:  On  June  7,  1899,  E.  B.  Hall  exe- 
cuted and  delivered  to  appellant  the  note  sued  on,  which  is  a9  follows : 

"$150.00.  Duncanville,  Texas,  June  7,  1899.— On  or  before  the  1st 
day  of  September,  1899,  fixed,  I,  we,  or  either  of  us,  promise  to  pay  to 
J.  I.  Case  Threshing  Machine  Company,  or  bearer,  one  hundred  fifty  & 
00-100  dollars,  at  City  National  Bank,  Dallas,  Texas,  for  value  received, 
with  8  per  cent  interest  from  date  if  paid  at  maturity,  and  10  per  cent 
interest  after  maturity,  and  if  not  paid  when  due,  then  to  become  pay- 
able at  Dallas,  Texas,  with  10  per  cent  attorney's  fees  if  sued.  E.  B. 
Hall."     (Seal.). 

This  note  was  given  for  the  purchase  money  of  a  self-feeder  to  a 
threshing  machine,  upon  which  a  chattel  mortgage  was  made  by  Hall 
at  the  same  time  to  secure  its  payment.  Hall,  who  resides  in  Dallas 
County,  purchased  the  feeder  from  the  Case  Company,  a  Wisconsin 
corporation,  with  its  habitat  at  Racine,  through  its  agent,  the  Keating 
Company,  which  carried  on  its  business  in  Dallas,  Texas.  At  the  time 
Hall  bought  the  machine,  May  17,  1899,  he  executed  a  written  contract 
order  to  J.  I.  Case  Threshing  Machine  Company  therefor,  and  the  con- 
tract was  accepted  and  filled  by  the  Keating  Company,  acting  as  agent 
for  the  Case  Company.  This  contract  contains  the  following  warranty 
of  the  seller  and  agreement  between  the  parties  in  regard  to  it,  viz: 
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"Said  machinery  is  warranted  to  be  of  good  material,  to  perform  well, 
if  properly  operated  by  competent  persons,  and  the  printed  rules  and 
directions  of  the  manufacturers  are  intelligently  followed.  Upon  start- 
ing, if  the  purchasers,  by  so  doing,  at  any  time  within  ten  days,  are 
unable  to  make  same  operate  well,  written  notice  stating  wherein  it  fails 
to  conform  to  the  warranty,  is  at  once  to  be  given  by  the  purchasers  to 
J.  I..  Case  Threshing  Machine  Company  at  Racine,  Wisconsin,  and  also 
to  the  agent  of  whom  purchased,  and  reasonable  time  shall  be  given 
said  company  to  send  a  competent  person  to  remedy  the  difficulty,  the 
purchaser  rendering  all  necessary  and  friendly  assistance;  the  company 
reserving  the  right  to  replace  any  defective  part  or  parts,  if  any,  and 
if  with  the  friendly  assistance  of  the  purchaser,  it  can  not  be  made  to 
fulfill  the  warranty,  and  the  fault  is  in  the  machine  (and  that  to  be 
determined  by  the  person  sent  to  remedy  and  inspect  the  machine  and 
whose  determination  shall  be  conclusive  and  binding  upon  all  parties), 
it  is  to  be  returned  by  the  purchaser,  free  of  charge,  to  the  place  where 
received,  which  shall  fulfill  the  above  warranty,  or  the  notes  and  money 
returned  and  this  contract  canceled;  neither  party  in  such  case  to  have 
or  make  any  claim  against  the  other.  Failure  to  make  such  trial  or 
give  such  notice  or  use  after  ten  days,  without  such  notice,  shall  be  con- 
clusive evidence  of  the  fulfillment  of  all  warranty,  and  that  the  ma- 
chinery is  satisfactory  to  the  purchaser.  If  the  company  shall,  at  the 
request  of  the  purchaser,  render  assistance  of  any  kind  in  operating  said 
machinery  or  any  part  thereof,  or  in  remedying  any  defect,  if  any,  either 
before  or  after  said  ten  days*  trial,  said  assistance  shall  in  no  case  be 
deemed  a  waiver  of  or  excuse  for  any  failure  of  the  purchaser  to  fully 
keep  and  perform  the  conditions  of  the  warranty."  This  was  the  only 
warranty  given  by  the  appellant.  After  the  feeder  was  delivered  Hall 
tried  to  use  it,  and  not  being  able  to  get  it  to  work  well,  he  verbally 
reported  the  fact  to  Mr.  Keating,  of  the  Keating  Company,  who  sent 
Mr.  McCord,  an  agent  of  appellant,  to  Hall's  farm,  who  put  the  feeder 
on  the  thresher  and  started  it  to  running.  It  ran  well  while  McCord 
was  with  the  machine,  which  was  only  a  short  time,  and  Hall  gave  him 
a  written  statement  to  the  effect  that  the  feeder  was  running  all  right. 
Hall  continued  to  use  and  run  the  feeder  the  balance  of  the  threshing 
season  of  1899,  using  it  nine  or  ten  days  after  McCord  put  it  in  opera- 
tion, and  made  no  complaint  either  to  the  Keating  Company  or  the 
Case  Company  in  regard  to  it.  Hall  never  gave  to  either  of  the  com- 
panies any  written  notice  of  the  alleged  defects  in  the  feeder.  Hall 
paid  the  $75  credited  on  the  note  to  the  Keating  Company,  on  Septem- 
ber 30,  1899,  after  its  maturity,  and  made  an  agreement  with  the  com- 
pany to  extend  payment  of  the  balance  till  August  1,  1900.  On  Octo- 
ber 1,  1899,  in  a  settlement  between  the  Case  Company  and  the  Keat- 
ing Company,  the  note  was  for  value  assigned  by  the  former  to  the 
latter. 

Conclusions  of  Law. — Under  these  undisputed  facts,  the  court  erred 
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in  not  peremptorily  instructing,  at  the  request  of  appellant,  a  verdict 
in  its  favor.  Hall  can  not  evade  his  liability  on  the  written  contract 
by  proof  of  an  oral  agreement  made  prior  to  or  contemporaneous  with 
its  execution.  The  rule  is  well  settled  that  where  the  parties  have  re- 
duced to  writing  what  appears  upon  its  face  to  be  a  complete  and  cer- 
tain agreement,  importing  a  legal  obligation,  it  will,  in  the  absence  of 
fraud,  accident  or  mistake,  be  conclusively  presumed  that  the  writing 
contains  the  whole  agreement  between  the  parties,  and  parol  evidence 
of  prior  or  contemporaneous  or  subsequent  conversations,  representa- 
tions or  statements,  will  not  be  received  for  the  purpose  of  adding  to  or 
varying  the  written  instrument. 

Therefore  a  written  warranty  excludes  proof  of  a  parol  one,  and,  as 
a  general  rule,  an  express  warranty  excludes  the  possibility  of  another 
and  implied  one  respecting  the  same  subject  matter.  Where  parties 
have  expressly  agreed  upon  a  warranty,  the  law  must,  in  the  absence 
of  fraud  or  mistake,  conclusively  presume  that  they  have  included  in 
their  express  agreement  whatever  of  warranty  is  to  prevail  between 
them  respecting  the  matter  to  which  it  refers.  Case  Plow  Works  v. 
Niles,  90  Wis.,  590,  63  N.  W.  Rep.,  1013 ;  Bucy  v.  Pitts  Agriculture 
Works,  89  Iowa,  464,  56  N.  W.  Rep.,  541;  Cosgrove  v.  Bennett,  32 
Minn.,  371,  20  N.  W.  Rep.,  359. 

While  the  acceptance  and  retention  of  the  goods  are  not  necessarily 
conclusive  against  the  buyer's  right  to  rely  upon  the  warranty,  parties 
may  by  express  terms  agree  if  the  article  do  not  conform  to  the  war- 
ranty it  may  be  returned  and  another  substituted  in  its  place.  Hefner 
v.  Haynes,  57  N.  W.  Rep.,  421 ;  Davis  v.  Iverson,  58  N.  W.  Rep.,  796 ; 
Sandwich  Mfg.  Co.  v.  Feary,  51  N.  W.  Rep.,  1026 ;  Champion  Machine 
Co.  v.  Mann,  22  Pac.  Rep.,  417;  McCormick  Harvest  Co.  v.  Brower, 
88  Iowa,  607,  55  N.  W.  Rep.,  537.  By  express  terms  the  parties  may 
make  the  agreement  conclusive,  as  when  the  contract  provides  that  a 
retention  of  the  property  without  complaint  or  a  failure  to  give  the 
stipulated  notice  of  defects  to  the  seller,  unless  waived,  be  deemed  con- 
clusive evidence,  that  the  warranty  is  satisfied.  Thomas  Gin  Co.  v. 
Griffin,  16  Texas  Civ.  App.,  188,  40  S.  W.  Rep.,  755 ;  Aultman  v.  Mc- 
Kinney,  26  S.  W.  Rep.,  269 ;  Equitable  Co.  v.  Stevens,  60  S.  W.  Rep., 
350;  Kingman  v.  Watson,  73  N.  W.  Rep.,  438;  Minn.  Threshing  Co. 
v.  Lincoln,  61  N.  W.  Rep.,  145;  Beasley  v.  Huyett  &  Smith  Mfg.  Co., 
18  S.  E.  Rep.,  420. 

In  this  case  there  was  no  fraud  or  mistake  in  the  written  contract 
plead  or  proved  by  Mr.  Hall.  Under  the  very  terms  of  the  contract  the 
sending  of  Mr.  McCord,  at  Hall's  request,  to  render  assistance  in  oper- 
ating the  machinery  or  to  remedy  the  defect  in  it,  could  not  "be  deemed 
a  waiver  of  or  excuse  for  any  failure  of  the  purchaser  to  fully  keep  and 
perform  the  conditions  of  the  warranty." 

For  these  reasons  we  have  concluded  that  under  the  undisputed  facts 
no  liability  upon  its  warranty  was  shown  against  the  appellant,  and 
that  the  court  should  have  peremptorily  instructed  a  verdict  in  its 
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favor.  It  is  patent  that  if  Hall  is  liable  to  the  Keating  Company  on 
the  note,  there  can  be  no  liability  in  favor  of  Hall  against  appellant 
for  a  breach  of  warranty,  for  the  Keating  Company  knew  of  such  breach, 
if  there  was  any,  when  the  note  was  assigned,  and  took  it  subject  to  any 
-defense  that  could  have  been  to  a  suit  brought  on  it  by  the  original 
payee.  How  the  jury  could  find  in  favor  of  one  company  and  against 
the  other,  we  can  not  understand.  It  may  be  that  the  verdict  serves  to 
show  the  way  the  wind  blows. 

The  judgment  in  favor  of  the  Keating  Company  against  Hall  is 
affirmed.  The  judgment  in  favor  of  Hall  against  the  Case  Company  is 
reversed  and  judgment  is  here  rendered  for  said  company. 

The  costs  of  this  appeal,  as  well  as  all  costs  incurred  in  the  Justice 
and  County  Court,  will  be  taxed  against  the  appellee,  E.  B.  Hall. 

Reversed  and  rendered. 


M.  A.  Lamkin,  Jr.,  v.  A.  T.  Matslee. 

Decided  April  11,  1908. 

1. — School  Land — Certificate  of  Occupancy — Abandonment. 

Where  the  Commissioner  of  the  General  Land  Office  has  not  declared  a 
forfeiture  of  a  school  land  purchase  because  of  abandonment  of  settlement, 
but  has,  as  provided  by  the  statute  (Rev.  Stats.,  art.  4218j),  issued  a  certificate 
of  three  years  occupancy  to  the  settler,  a  subsequent  applicant  can  not  show 
that,  by  reason  of  abandonment,  the  prior  purchase  has  been  forfeited. 

8. — Same— Actual  Settlement — Attacking  Certificate  and  Award. 

Notwithstanding  that  a  certificate  of  three  years  occupancy  has  been  issued 
to  a  prior  applicant,  an  actual  settler  on  the  land  prior  to  the  completion  of 
such  three  years  period  who  has  complied  with  the  statute  in  an  effort  to  pur- 
chase it  may  show  that  the  previous  award  was  a  nullity  by  reason  of  the  fact 
that  the  prior  applicant  was  not  an  actual  settler  at  the  time  of  the  award  to 
him,  and  the  Commissioner  therefore  without  jurisdiction  to  make  the  award. 
Logan  v.  Curry,  95  Texas,  664,  distinguished. 

■ 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  Hon. 
J.  A.  P.  Dickson. 

0.  E.  Hamilton,  for  appellant. 

R.  P.  Smythe  and  H .  C.  Randolph,  for  appellee. 

CONNER,  Chief  Justice. — The  question  presented  on  this  appeal 
is  whether  a  certificate  of  three  years'  continuous  occupancy  of  State 
school  land  issued  by  the  Commissioner  of  the  General  Land  Office  in 
accordance  with  the  terms  of  Revised  Statutes,  article  4218j,  will  pre- 
clude inquiry  as  to  whether  such  occupant  was  an  actual  settler  at  the 
time  of  his  original  application  to  purchase,  and  whether,  if  so,  there- 
after his  right  is  forfeited  by  mere  abandonment.  The  question  arises 
under  the  following  state  of  facts:    The  appellee  applied  to  purchase 
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the  State  school  section  of  land  involved  in  this  controversy  on  the  13th 
day  of  May,  1899,  and  the  land  was  awarded  to  him  by  the  Commis- 
sioner of  the  General  Land  Office  on  May  16,  1899,  and  on  July  11, 
1902,  said  Commissioner  in  due  form  issued  certificate  of  appellee's 
continued  occupancy  for  three  years,  as  required  by  the  article  of  the 
statute  cited. 

Appellant  Lamkin  became  an  actual  settler  upon  said  section  and 
made  due  application,  obligation  and  first  payment  as  required  by  law, 
causing  his  application  and  obligation  to  be  filed  in  the  General  Land 
Office  on  April  22,  1902,  and  an  award  to  him  being  refused  by  the 
Commissioner  on  account  of  the  previous  sale  to  appellee  (there  exist- 
ing no  other  legal  objection  thereto,)  appellant  instituted  this  suit  May 
6,  1902,  in  trespass  to  try  title.  Upon  the  trial  appellant  offered  evi- 
dence tending  to  show,  among  other  things,  that  appellee  was  not  an 
actual  settler  at  the  time  of  his  application  and  award  nor  thereafter 
until  a  short  time  prior  to  the  issuance  of  the  certificate  in  May,  1902, 
which  proof  the  court  excluded  because  of  the  Commissioner's  certificate. 
The  court  also,  upon  the  facts  stated  that  relate  to  appellee's  title,  per- 
emptorily instructed  the  jury  to  return  a  verdict  for  him. 

Appellee's  purchase  was  under  the  act  of  1895,  as  amended  by  the 
act  of  1897,  and  the  court's  ruling,  in  so  far  as  appellant  sought  to 
show  that  appellee's  purchase  had  become  forfeited  by  reason  of  an 
abandonment  of  the  premises  after  such  purchase,  was  correct,  the 
Commissioner  not  having  declared  a  forfeiture  therefor.  See  O'Keefe 
v.  McPherson,  25  Texas  Civ.  App.,  313,  61  S.  W.  Eep.,  534;  Bates  v. 
Bratton,  96  Texas,  279,  72  S.  W.  Eep.,  157.  We  however  think  the 
court  was  in  error  in  excluding  the  proof  in  so  far  as  it  tended  to  show 
that  appellee  was  not  an  actual  settler  at  the  time  of  his  purchase. 
With  exception  not  applicable  to  the  facts  of  this  case,  actual  settle- 
ment has  long  been  held  to  be  a  sine  qua  non  in  the  acquisition  of  title 
to  the  public  free  school  lands  of  this  State.  See  Rev.  Stats.,  4218f ; 
Metzler  v.  Johnson,  1  Texas  Civ.  App.,  137;  Schwarz  v.  McCall,  94 
Texas,  10,  57  S.  W.  Rep.,  31 ;  Lee  v.  Green,  24  Texas  Civ.  App.,  109,  58 
S.  W.  Rep.,  196. 

In  the  case  of  Logan  v.  Curry,  66  S.  W.  Rep.,  81,  we  held,  in  effect, 
in  an  opinion  by  Justice  Hunter,  that  the  jurisdiction  of  the  Commis- 
sioner of  the  General  Land  Office  to  pass  upon  the  question  of  continued 
occupancy  did  not  arise  where  it  was  shown  that  the  applicant  to  whom 
the  award  was  made  was  not  an  actual  settler  at  the  time  of  the  award 
to  him;  and  hence  that  a  certificate  of  the  kind  now  under  considera- 
tion would  not  prevent  a  subsequent  actual  settler  and  applicant  from 
proving,  in  aid  of  his  own  right,  that  the  original  award  was  a  nullity 
by  reason  of  the  nonsettlement  of  the  person  to  whom  the  award  was 
made.  In  this  ruling,  however,  our  Supreme  Court  in  the  same  case 
(95  Texas,  664,  69  S.  W.  Rep.,  129),  differed  from  us,  holding  that  the 
issuance  of  the  certificate  was  conclusive  of  this  issue,  and  this  opinion 
of  the  Supreme  Court  is  invoked  by  appellee  in  aid  of  the  ruling  of 
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the  court  below.  We  think,  however,  that  the  case  of  Logan  v.  Curry, 
by  the  Supreme  Court,  fails  to  support  appellee's  proposition.  In  that 
case  it  is  clear  that  the  right  asserted  by  the  subsequent  applicant  to 
purchase  had  its  inception  after  proof  of  three  consecutive  years  of 
actual  occupancy  under  the  original  application  and  award,  and  after 
certificate  of  such  fact  Lad  been  issued  by  the  Commissioner  of  the 
General  Land  Office.  But  in  the  case  now  before  us  it  is  uncontro- 
verted  that  appellant  made  actual  settlement  and  application  to  pur- 
chase the  land  in  controversy,  making  payment  and  giving  obligation 
in  the  form  required  by  law,  less  than  three  years  from  the  date  of 
appellee's  application  and  settlement,  if  any,  and  we  find  nothing  in 
the  case  of  Logan  v.  Curry  by  the  Supreme  Court  which  requires  us 
to  extend  the  rule  there  announced.  On  the  contrary,  we  think  it  is  to 
be  implied  from  the  decision  relied  upon  that  there  is  nothing  in  our 
law  that  will  prevent  an  actual  settler  who  has  complied  with  the  statute 
in  an  effort  to  purchase  school  lands,  from  showing  that  a  previous 
award  made  within  less  than  three  years  from  the  date  of  his  own 
application  and  settlement,  was  a  nullity  by  reason  of  the  fact  that 
such  prior  applicant  did  not  comply  with  the  essential  requirement  of 
actual  settlement  at  the  time  of  the  application  under  which  such 
prior  award  had  been  made.  We  at  least  think  that  such  should  be  the 
rule,  and  until  required  to  do  so,  are  certainly  not  inclined  to  so  ex- 
tend the  doctrine  declared  by  the  Supreme  Court  in  the  case  referred  to 
as  to  prevent  the  application  of  the  rule  as  we  think  it  should  be. 

It  is  accordingly  ordered  that  the  judgment  be  reversed  and  the 
cause  remanded  for  a  new  trial  in  accord  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 


W.  N.  Kelley  v.  Walter  Honea  et  al. 

Decided  April  11,  1903. 

L— Public  Road— Application  for— Commissioners  Court 

Since  the  statute  does  not  require  the  application  for  the  laying  out  of  a 
public  road  to  more  than  specify  its  beginning  and  termination,  the  fact  that 
an  application  specified  the  section  lines  along  which  the  road  was  to  run  did 
not  deprive  the  Commissioners  Court  of  the  power  to  open  it,  on  the  recom- 
mendation of  the  jury  of  view,  along  different  lines.  Rev.  Stats.,  arts.  4671, 
4687,  4688,  construed. 

2. — Same— Notice  to  Landowner. 

The  notice  which  the  statute  requires  the  jury  of  view  to  give  to  the  land- 
owner has  reference  to  the  time  and  place  of  assessing  the  damages,  and  not  to 
the  viewing  out  of  the  road,  where  the  damages  are  not  then  assessed.  Rev. 
Stats.,  art.  4691. 

Appeal  from  the  District  Court  of  Floyd.     Tried  below  before  Hon. 
J.  A.  P.  Dickson. 
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J.  B.  Bartley,  C.  E.  Coombes,  and  Randolph  &  Mathis,  for  appellant. 
J.  W .  PruiU  and  Holman  &  Dalton,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellant  sought  to  enjoin  the 
opening  of  a  public  road  through  his  premises,  mainly  upon  the  ground 
that  the  jury  of  view,  in  laying  out  the  road  across  his  land,  which 
was  section  56,  block  G,  Floyd  County,  disregarded  the  order  of  the 
Commissioners  Court  directing  it  to  be  laid  out  on  the  west  boundary 
line  of  said  section,  and  located  it  on  the  east  boundary  thereof,  run- 
ning it  through  his  front  yard  and  orchard.  The  change  thus  made, 
however,  was  adopted  by  the  Commissioners  Court  when  the  report  of 
the  jury  of  view  was  approved,  and  the  road  ordered  to  be  opened. 

The  beginning  and  termination  of  the  proposed  road,  as  specified 
both  in  the  petition  of  the  requisite  freeholders  and  in  the  order  of  the 
Commissioners  Court,  were  duly  observed  by  the  jury  of  view. 

The  statute  does  not  require  the  application  for  a  new  road  to  do 
more  than  specify  its  beginning  and  termination.  Rev.  Stats.,  art. 
4687.  Because  the  application  went  farther  in  this  instance  and  spe- 
cified the  section  lines  along  which  the  road  was  to  run  did  not  de- 
prive the  Commissioners  Court  of  the  power  to  open  it,  upon  the  re- 
commendation of  the  jury  of  view,  along  different  lines.  Rev.  Stats., 
arts.  4671,  4688.  And  when  the  Commissioners  Court  adopted  the 
line  recommended  by  the  jury  of  view  and  ordered  the  road  to  be  opened 
accordingly,  the  order  was  just  as  valid  as  it  would  have  been  if  this  had 
been  the  line  originally  designated. 

It  is  alleged,  however,  that  the  jury  of  view  proceeded  to  lay  out  the 
road  without  the  knowledge  of  appellant,  and  in  his  absence ;  but  there 
is  no  complaint  that  he  was  not  notified  of  the  time  when  his  damages 
would  be  assessed,  or  that  he  was  denied  adequate  compensation,  as 
provided  in  Revised  Statutes,  articles  4691,  4692,  4693  and  4694. 

We  understand  article  4691  to  mean  that  notice  of  the  time  when  the 
jury  will  proceed  to  lay  out  the  road  is  only  required,  as  is  perhaps  usu- 
ally the  case,  when  the  damages  are  then  to  be  assessed,  since  the  clause, 
"or  when  they  will  assess  the  damages,"  etc.,  indicates  that  a  different 
time  may  be  selected  for  assessing  the  damages.  The  next  succeeding  ar- 
ticles clearly  indicate  that  the  notice  required  by  article  4691  is.  important 
to  the  owner  of  the  land  through  which  the  road  is  to  run  only  on  the 
question  of  damages.  The  court  did  not,  therefore,  err  in  sustaining  a 
demurrer  to  the  petition  and  dismissing  the  -suit. 

Affirmed. 
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A.  G.  Crump. 

Decided  April  11,  1903. 

1. — Live  Stock  Shipment — Measure  of  Damages— Market  Value. 

The  measure  of  damages  for  delay,  etc.,  in  transporting  cattle  to  market 
is  the  difference  between  their  market  value  on  the  day  they  snould  have  arrived 
and  their  value  on  the  opening  of  the  market  after  their  arrival,  where  they 
arrive  on  a  day  on  which  there  is  no  market  or  after  market  hours  are  over. 

2. — Same — Identity  of  Railroads— Agency. 

Where  plaintiff  sued  two  railroads  for  injury  to  his  cattle  during  shipment, 
alleging  that  although  the  two  were  separately  incorporated,  they  were  in  fact 
an  entirety  and  under  one  management  and  control,  and  that  the  initial  carrier 
was  but  the  agent  of  the  other,  in  whose  interest  it  was  organized,  incorporated 
and  operated,  the  liability  of  both  roads  was  based  on  their  alleged  identity, 
and  not  merely  on  the  relation  of  principal  and  agent. 

3. — Same — Evidence — Opinion. 

Where  defendant  claimed  that  delay  in  the  transportation  of  the  cattle  was 
due  to  a  violent  snowstorm  and  its  engineer  on  the  cattle  train  testified  to  all 
the  facts  connected  with  the  delay,  and  that  he  uncoupled  his  engine  and  took 
it  to  the  relief  of  a  passenger  train  ahead,  so  as  to  clear  the  main  line,  and 
why  he  did  so,  his  further  statement  of  the  opinions  of  others  present  and 
with  whom  he  consulted  as  to  the  necessity  for  his  action  was  properly  ex- 
cluded. 

4. — Same — Hearsay— Res  Gestae. 

Testimony  by  a  witness  for  defendants  that  it  was  reported  at  the  time 
of  the  snowstorm  that  the  railroad  superintendent  had  started  to  the  blockade 
and  had  gotten  to  a  point  where  he  could  not  get  running  orders  because  the 
wires  were  down,  and  was  therefore  compelled  to  return,  etc.,  was  properly 
excluded  as  hearsay,  and  as  forming  no  part  of  the  res  gestae. 

5. — Same— Pleading — Issue  Raised. 

Where  plaintiff  alleged  that  defendants  had  not  exercised  proper  care  in 
the  construction  of  their  water  tanks,  pipes,  troughs,  etc.,  for  watering  cattle, 
and  the  answers  of  the  defendants  set  forth  their  agreement  to  stop  the  cars 
in  which  plaintiff's  cattle  were  shipped  at  any  station  for  watering  and  feed- 
ing wherever  there  were  facilities  for  so  doing,  this  was  equivalent  to  an  allega- 
tion that  that  they  had  such  facilities,  and  made  that  an  issue  in  the  pleadings. 

6. — Same — Charge. 

A  requested  charge  to  the  effect  that  neither  of  the  defendant  roads  was 
liable  for  damages  resulting  from  any  acts  of  negligence  on  the-  part  of  plain- 
tiff "or  other  parties  in  charge  of  or  feeding  and  watering  or  hauling  said 
cattle,"  etc.,  was  properly  refused  as  not  limiting  such  negligence  to  the  acts 
of  plaintiff  or  his  representatives. 

7.— Judgment  and  Verdict — Joint  Defendants. 

Where  in  an  action  against  two  railroads  the  verdict  found  a  joint  liability 
against  both  defendants,  it  was  not  error  for  the  judgment  to  decree  a  joint 
and  several  liability.    Following  Kuykendall  v.  Coulter,  7  Texas  Civ.  App.,  309. 

Appeal  from  the  District  Court  of  Armstrong.     Tried  below  before 
Hon.  H.  H.  Wallace. 

Browning,  Madden  &  Trulove,  for  appellants. 

Ira  Webster  and  Turner  &  Boyce,  for  appellee. 
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SPEER,  Associate  Justice. — The  petition  sought  to  recover  against 
the  Southern  Kansas  Railway  Company  of  Texas  and  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  damages  for  injuries  to  a  ship- 
ment of  cattle  from  Washburn,  Texas,  to  Kansas  City,  in  the  State  of 
Missouri.  It  was  alleged  that  the  two  roads,  although  separately  incor- 
porated, were  in  truth  and  in  fact  an  entirety,  and  all  under  one  man- 
agement and  control,  and  that  in  truth  and  in  fact  the"  Texas  corpora- 
tion was  but  the  agent  of  the  other,  in  whose  interest  it  was  organized> 
incorporated  and  operated.  The  negligence  alleged  consisted  of  un- 
reasonable delays,  rough  handling  and  failure  to  feed  and  water,  upon 
the  part  of  both  defendants,  in  consequence  of  which  it  was  alleged  that 
the  cattle  lost  in  weight  50  pounds  per  head,  in  value  25  cents  per  100 
pounds,  in  decline  in  market  25  cents  per  100  pounds,  and  required 
extra  feed  and  yardage. 

The  petition  discloses  that  the  cattle  reached  Kansas  City  on  Thanks- 
giving day,  and  there  being  no  market  on  that  day,  they  were  neces- 
sarily held  over  and  sold  on  the  following  day.  Appellants  make  the 
point  that  the  market  on  the  day  of  the  sale  should  not  control  in 
measuring  the  damages.  We  think  this  position  not  well  taken.  The 
market  value  of  the  cattle  upon  their  arrival  at  market  means  the  price 
they  will  bring  when  the  market  is  opened.  It  would  not  do  to  say  that 
because  the  shipment  of  live  stock  reached  market  at  a  time  other  than  the 
office  hours  of  the  buyers,  they  therefore  had  no  market  value.  Spe- 
cial exception  number  4  was  properly  overruled. 

Nor  is  there  any  merit  in  the  next  contention  to  the  effect  that  the 
petition  did  not  allege  facts  showing  the  liability  of  the  Texas  com- 
pany. It  is  ordinarily  true  that  the  principal  is  only  liable  in  damages 
for  the  agent's  nonfeasance  or  omissions  of  duty  in  the  course  of  em- 
ployment, but  that  principle  has  no  application  here.  The  case  shown 
is  more  than  a  nonfeasance;  it  is  a  misfeasance.  The  agent  actually 
undertook  the  transportation  of  appellee's  cattle,  and  must  be  held  to 
the  exercise  of  reasonable  care  in  the  manner  of  discharging  this  duty. 
Kenny  v.  Lane,  36  S.  W.  Rep.,  1036.  Furthermore  the  liability  of 
both  companies  is  based  upon  the  alleged  identity  of  the  two  roads,  and 
not  upon  the  relation  of  principal  and  agent  only.  So  that,  in  any 
event,  the  special  exception  raising  this  question  should  have  been,  as 
it  was,  overruled.  Buie  v.  Chicago  R.  I.  &  P.  Railway  Co.,  95  Texas, 
51,  65  S.  W.  Rep.,  27. 

We  think  the  court  was  right  in  admitting  the  testimony  of  the  ap- 
pellee, and  of  the  witnesses  Witherspoon,  Ripley,  Freeman,  Willingham, 
Jarrett,  Pryor,  Lester  and  Conway,  complained  of  in  the  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth  and  tenth  assignments  of  error.  All  of 
the  testimony  was  sufficiently  responsive  to  the  issues  raised  by  the 
pleadings. 

There  was  evidence  tending  to  show  that  the  delay  at  Panhandle,  on 
the  line  of  the  Texas  road,  was  caused  by  a  snowstorm,  and  appellants 
complain  that  the  court  below  was  in  error  in  refusing  to  permit  them 
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to  prove  by  the  witness  Pryor,  the  engineer  who  pulled  the  train  in 
question  from  Washburn  to'  Panhandle,  that  it  was  reasonably  neces- 
sary, and  seemed  to  all  present,  after  consultation  at  Panhandle,  after 
he  arrived  there,  to  be  the  only  rational  thing  to  do,  to  take  the  engine 
with  which  he  had  brought  the  cattle  in  question  from  Washburn  to 
Panhandle,  and  go  down  and  assist  in  relieving  the  blockade  and  in 
clearing  up  the  main  line,  so  that  traffic  could  be  resumed  and  trains 
moved  in  their  regular  order.  The  witness  did  testify  that  he  took  the 
train  no  further  on  account  of  the  trains  being  blockaded  ahead,  and 
that  he  left  Panhandle  as  the  lead  engine  coupled  ahead  of  the  passen- 
ger train  in  obedience  to  a  message  to  go  to  the  relief  of  the  blockading 
trains.  He  was  permitted  to  testify  fully  as  to  all  the  facts  connected 
with  the  delay,  as  to  what  he  did  and  why  he  did  it.  This  was  quite 
far  enough.  It  was  proper  to  allow  the  jury  to  say  whether  or  not  this 
conduct  in  taking  his  engine  to  the  relief  of  the  trains  ahead  and  in 
abandoning  his  train  of  cattle  was  reasonably  necessary.  But  if  it  be 
conceded  that  he  could  give  his  own  conclusions  in  the  matter,  certainly 
he  could  not  testify  as  to  the  opinions  of  the  other  persons  present  with 
whom  he  consulted. 

So,  also,  was  the  proffered  testimony  of  the  witness  Jarrett,  to  the 
effect  that  it  was  generally  understood  and  reported  at  the  time  of  his 
trouble  when  the  blockade  was  supposed  to  be  in  existence  and  the 
storm  raging,  Mr.  Dolan  was  reported  to  have  started  to  the  blockade 
and  had  gotten  to  a  point  where  he  could  not  get  running  orders  be- 
cause the  wires  were  down  and  was  therefore  compelled  to  return,  etc., 
properly  excluded,  since,  if  such  were  the  facts,.  Mr.  Dolan,  or  some 
other  prson  who  knew  them  to  be  true,  should  have  been  called  to  testify. 
As  offered,  the  testimony  was  hearsay.  It  did  not  constitute  any  part 
of  the  res  gestae,  as  contended  for  appellants.  Furthermore,  the  bill 
taken  to  its  exclusion  does  not  show  what  objection  the  court  sustained. 
It  may  have  been  a  proper  one.  Grinnan  v.  Bousseaux,  20  Texas  Civ. 
App.,  *19,  48  S.  W.  Bep.,  781. 

The  assignment  based  upon  the  alleged  error  of  the  court  in  permit- 
ting Judge  Moore  to  testify  that  he  thought  Eli. Titus  was  general  live 
stock  agent  of  the  Santa  Fe  Company,  is  without  merit,  since  it  is  un- 
disputed that  Eli  Titus  is  such  agent  of  the  Santa  Fe,  and  has  been 
since  1893. 

Appellants  complain  in  the  fourteenth,  fifteenth  and  sixteenth  as- 
signments of  various  paragraphs  of  the  court's  charge  submitting  to  the 
jury  the  question  of  the  joint  liability  of  the  two  roads  by  reason  of 
their  alleged  identity.  It  is  sufficient  answer,  we  think,  to  any  objec- 
tion that  has  been  urged  to  the  charge  in  this  particular  to  say  that  the 
evidence  conclusively  shows  that  the  Southern  Kansas  Bail  way  Company 
of  Texas  and  the  Atchison,  Topeka  &  Santa  Fe  Bailway  Company,  in  so 
far  as  this  transaction  is  concerned,  are  one  and  the  same,  save  in  name 
only,  and  the  court  might  safely  have  summarily  instructed  the  jury  to 
that  effect,  instead  of  submitting  the  question  to  them  as  he  did.     Buie 
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v.  Railway  Co.,  supra;  San  Antonio  &  A.  P.  Railway  Co.  v.  Griffin,  20 
Texas  Civ.  App.,  91,  48  S.  W.  Rep.,  542 ;  Terrell  v.  Russell,  16  Texas 
Civ.  App.,  573,  42  S.  W.  Rep.,  129. 

In  the  seventeenth  assignment  it  is  insisted  that  the  court  erred  in  sub- 
mitting to  the  jury  appellee's  special  charge  number  1,  to  the  effect 
that  it  was  the  duty  of  appellee  to  feed  and  water  his  cattle,  provided 
reasonable  facilities  were  furnished  him  by  the  carrier,  and  that  for  any 
damages  he  may  have  sustained  by  reason  of  the  failure  of  appellants 
to  furnish  such  facilities  as  they  could  by  the  exercise  of  ordinary  care 
have  done,  he  might  recover,  because  such  issues  were  not  made  by  the 
pleadings.  But  we  think  otherwise.  In  appellee's  supplemental  peti- 
tion it  is  specifically  alleged  that  the  appellants  had  not  exercised  due 
and  proper  care  in  the  construction  of  their  water  tanks,  pipes,  troughs, 
etc.,  and  each  appellant's  answer  sets  forth  its  agreement  to  stop  the 
"cars  in  which  said  stock  were  shipped  at  any  of  its  stations  for  water- 
ing and  feeding,  wherever  it  had  facilities  for  so  doing,  whenever  re- 
quested so  to  do  in  writing  by  appellee  or  his  shipper  in  charge.  This 
we  think  sufficient  to  authorize  the  charge.  The  allegations  of  appel- 
lants were  equivalent  to  an  allegation  that  they  had  such  facilities,  and 
was  therefore  an  issue  in  the  pleadings. 

Special  charges  numbers  4  and  10  requested  by  appellants  were  prop- 
erly refused,  because  they  excluded  from  the  consideration  of  the  jury 
the  question  of  the  identity  of  the  two  roads.  Special  charge  number 
6  was  sufficiently  embraced  in  special  charges  numbers  2  and  3  given 
at  the  request  of  appellants,  to  the  effect  that  appellants  would  not  be 
liable  for  damages  for  slow  running  between  Washburn  and  Panhandle, 
or  for  delay  at  the  latter  place,  if  occasioned  by  an  unusually  severe 
storm  without  any  concurring  negligence  on  the  part  of  the  appellants. 

The  eighth  special  charge,  if  given,  would  have  excused  appellants 
for  the  negligence  of  its  own  employes  in  watering,  feeding  and  haul- 
ing the  cattle.  It  was  in  words,  "that  neither  of  defendants  herein, 
under  the  pleadings  and  evidence,  can  be  held  liable  for  damages  re- 
sulting from  any  acts  of  negligence,  if  any,  on  the  part  of  plaintiff  or 
other  parties  in  charge  of  or  feeding  and  watering  or  hauling  said  cat- 
tle," etc.,  and  was  properly  refused.  It  was  of  course  in  the  mind  of 
counsel  in  framing  the  requested  charge  to  limit  the  negligence  therein 
mentioned  to  the  acts  of  plaintiff  and  his  representatives,  but  the  lan- 
guage employed  is  not  thus  explicit. 

The  twenty-third  assignment,  complaining  of  language  used  by  counsel 
for  appellee  in  his  closing  argument,  presents  no  error.  The  court 
instructed  the  jury  to  disregard  the  remarks  outside  the  record,  which, 
under  the  circumstances  as  disclosed  by  the  bill,  was  sufficient. 

The  twenty-fourth  assignment  of  error  complains  that  the  verdict 
and  judgment  are  contrary  to  and  not  supported  by  the  law  and  the 
evidence  in  numerous  particulars  therein  mentioned.  We  conclude, 
however,  as  already  stated,  that  the  evidence  conclusively  shows  the 
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identity  of  the  two  roads;  that  it  further  shows  that  the  injury  to  ap- 
pellee's cattle  was  caused  by  the  negligence  of  appellants  as  set  forth  in 
the  petition,  and  not  by  any  act  of  God  or  of  appellee,  and  that  there 
was  evidence  showing  both  the  market  value  of  the  cattle  at  the  time 
and  in  the  condition  they  were  in  when  they  arrived  in  market,  and 
at  the  time  and  in  the  condition  they  would  have  arrived  in  but  for  the 
negligence  of  appellants,  as  well  also  as  the  amount  of  appellee's  loss 
thereby. 

There  is  no  merit  in  the  twenty-fifth  assignment  of  error,  which  is 
that  "the  judgment  of  the  lower  court  is  erroneous  and  is  unsupported 
by  the  verdict  of  the  jury  in  this,  that  the  verdict  finds  a  joint  liability 
only  as  against  both  defendants,  while  the  judgment  decrees  a  joint 
and  several  liability  as  against  the  defendants  jointly  and  severally." 
Kuykendall  v.  Coulter,  7  Texas  Civ.  App.,  399,  26  S.  W.  Kep.,  748,  and 
authorities  there  cited. 

The  twenty-sixth  and  final  assignment  is  that  the  verdict  and  judg- 
ment are  excessive  and  unconscionable.  The  recovery  was  for  $952.47, 
with  interest  at  the  rate  of  6  per  cent  per  annum  from  November  25, 
1898,  and  we  think  the  evidence  amply  sufficient  to  support  the  same. 

Our  conclusions  upon  the  foregoing  assignments  necessarily  dispose 
of  the  three  additional  assignments  made  by  appellant  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company. 

We  have  carefully  examined  the  numerous  assignments  of  error  con- 
tained in  the  record,  and  are  of  the  opinion  the  judgment  is  free  from 
error  and  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


General  Electric  Company  et  al.  v.  John  W.  Murray. 

Decided  April  14,  1903. 

1.— -Master  and  Servant— Negligence— Injury  to  Electric  Lineman. 

Plaintiff,  an  electric  lineman,  was  injured  by  coming  in  contact  with  two 
live  wires  placed  within  a  few  inches  of  each  other  on  the  same  side  of  the 
pole,  when  they  should  have  been  placed  on  opposite  sides  and  on  opposite  ends 
of  the  cross-arm.  Plaintiff  did  not  know  that  the  current  was  on,  though  he 
had  heard  that  it  was  to  be  turned  on  as  soon  as  the  repairs  were  completed, 
but  his  foreman  knew  it,  and  that  the  wires  were  improperly  placed,  although 
this  had  been  done  by  a  prior  owner  of  the  plant.  Held,  that  defendant  com- 
pany was  negligent  in  not  warning  plaintiff;  that  its  negligence  was  the  prox- 
imate cause  of  plaintiff's  injury,  and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence. 

2. — Same — Contributory  Negligence — Burden — Charge. 

Although  plaintiff's  own  evidence  raises  the  issue  of  contributory  negli- 
gence, yet  a  charge  that  the  burden  of  proving  contributory  negligence  is  on 
the  defendant  is  not  obnoxious  to  the  rule  in  such  case  where  it  is  qualified  by 
the  further  instruction  that  in  determining  that  issue  the  jury  were  to  look  to 
all  the  testimony,  by  whomsoever  introduced. 
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and  Proof-— Knowledge — Charge. 

Where  the  petition  did  not  in  direct  terms  charge  defendant  with  knowl- 
edge of  the  negligent  construction  of  the  wires  causing  his  injury,  but  did 
allege  their  defective  construction,  and  that  plaintiff  had  no  knowledge  thereof, 
and  that  defendant  negligently  operated  the  wires  so  as  to  injure  plaintiff,  and 
without  warning  to  him,  and  no  objection  was  taken  to  the  pleading  or  to  the 
admission  of  evidence  of  defendant's  knowledge  of  the  defective  construction,  the 
court  did  not  err  in  submitting  to  the  jury  the  issue  of  whether  defendant  had 
such  knowledge. 

4j— Same — Same— Time  Lost. 

Petition  in  an  action  for  personal  injuries  held  broad  enough  to  warrant  the 
court  in  submitting  to  the  jury  as  an  element  of  damage  the  time  lost  by 
plaintiff  on  account  of  the  injuries,  and  to  sustain  a  recovery  therefor,  although 
containing  no  specific  allegation  as  to  such  time. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hod. 
Chas.  E.  Ashe. 

Terry,  Bollinger,  Smith  &  Cavin  and  James  B.  &  Charles  J.  Stubbs, 
for  appellant. 

Lave  joy  &  Malevinsky,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  the  General  Electric  Company,  a  corporation,  and  Walter  W. 
Reed  and  John  Sehorn,  as  vice-principals  of  said  company,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendants.  The  defendants  answered  by  general  denial 
and  pleas  of  assumed  risk  and  contributory  negligence.  The  trial  in 
the  court  below  by  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  against  the  defendants  for  $7000. 

The  record  discloses  the  following  facts:  Plaintiff  was  on  the  27th 
of  June,  1900,  in  the  employment  of  the  defendant,  the  General  Elec- 
tric Company,  in  the  capacity  of  lineman.  The  defendant  company 
was  then,  and  had  been  for  some  time  prior  thereto,  engaged  in  the 
work  of  reconstructing  the  lines  of  the  Citizens  Light  and  Power  Com- 
pany in  the  city  of  Houston.  The  defendant  Eeed  was  employed  by 
the  defendant  company  as  an  electric  engineer,  and  was  superintending 
the  work  of  reconstructing  the  lines  of  the  Citizens  company,  and  was 
also  engineer  for  the  latter  company.  The  defendant  Sehorn  was  em- 
ployed by  the  defendant  company  as  foreman  of  construction.  At  the 
time  plaintiff  was  injured  the  defendant  company  had  control  of  the  en- 
tire plant  of  the  Citizens  company,  including  the  currents  of  electricity 
which  were  sent  out  from  the  power  house  over  the  wires  of  said  company. 
Both  Reed  and  Sehorn  had  authority  to  employ  and  discharge  the  line- 
men engaged  in  reconstructing  the  plant.  On  the  day  above  named 
plaintiff,  in  the  discharge  of  the  duties  of  his  employment,  went  upon 
one  of  the  poles  of  the  Citizens  company  for  the  purpose  of  rearranging 
the  wires  and  placing  an  arc  light  thereon.  While  thus  engaged  he 
came  in  contact  with  a  wire  charged  with  electricity  and  received  an 


228  Electric  Co.  v.  Murray. 

electric  shock  which  rendered  him  unconscious,  and  injured  him  in  the 
manner  and  to  the  extent  complained  of  in  the  petition. 

Plaintiff  did  not  know  when  he  took  hold  of  the  wires  that  the  cur- 
rent of  electricity  had  been  turned  on,  but  this  fact  was  known  to  both 
defendants  Reed  and  Sehorn.  The  wires  on  the  pole  upon  which 
plaintiff  was  at  work  were  improperly  and  negligently  placed  upon  the 
pole,  in  that  the  two  primary  or  high  voltage  wires  were  placed  within 
a  few  inches  of  each  other,  and  upon  the  same  side  of  the  pole,  when 
they  should  have  been  placed  upon  opposite  sides  of  the  pole  and  upon 
the  opposite  ends  of  the  cross-arm  to  which  they  were  attached.  Had 
the  wires  been  properly  placed,  plaintiff  would  not  have  been  injured, 
notwithstanding  the  electric  current  had  been  turned  on  said  wires 
without  his  knowledge,  because  no  injury  would  have  been  caused  plain- 
tiff if  his  person  had  not  come  in  contact  with  both  of  said  primary 
wires  at  the  same  time,  and  this  would  not  have  occurred  had  the  wires 
been  placed  in  their  proper  position  upon  the  pole.  All  of  the  wires 
upon  the  pole  were  similar  in  appearance,  and  there  was  no  way  by 
which  the  primary  or  high  voltage  wires  could  be  distinguished  from 
those  of  low  voltage,  and  plaintiff  had  no  knowledge  of  the  fact  that 
the  primary  wires  were  not  in  their  proper  position.  Both  defendants 
Reed  and  Sehorn  knew  that  the  wires  were  not  properly  placed  upon 
the  pole.  Plaintiff  was  a  competent  and  experienced  lineman.  He 
testified  that  he  might  have  removed  the  wires  from  the  cross-arm  with- 
out receiving  any  injury  had  he  known  that  they  were  charged  with 
electricity,  and  that  it  was  good  practice  to  handle  all  wires,  as  though 
they  were  live  wires  unless  they  were  positively  known  not  to  be  charged 
with  electricity,  and  that  such  was  the  general  custom  among  linemen 
during  the  time  he  had  been  engaged  in  that  occupation.  Plaintiff 
knew  that  as  soon  as  the  reconstruction  of  the  electric  plant  should  be 
completed  the  current  would  be  turned  on  in  the  daytime,  and  heard 
the  matter  frequently  discussed  by  the  men  engaged  in  the  work.  He 
also  knew  that  when  the  current  was  turned  on  at  the  power  house 
it  went  over  the  entire  system  of  wires.  Most  of  the  plant  had  been 
reconstructed  at  the  time  plaintiff  was  injured,  but  the  line  on  which 
he  was  at  work  had  not  been.  The  defendants  had  nothing  to  do  with 
the  original  construction  of  this  line,  and  were  not  responsible  for  the 
improper  position  in  which  the  primary  wires  were  placed  upon  the 
pole. 

No  question  is  made  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  of  the  jury  as  to  the  amount  of  damages  sustained  by  plaintiif 
by  reason  of  the  injuries  received  by  him. 

We  conclude  from  the  undisputed  facts  before  stated  that  the  defend- 
ants were  guilty  of  negligence  in  putting  plaintiff  to  work  upon  the 
wires,  by  contact  with  which  he  was  injured,  without  informing  him 
that  said  wires  were  charged  with  electricity,  and  that  the  primary  or 
high  voltage  wires  were  not  placed  in  their  proper  position  upon  the 
pole,  and  that  the  evidence  is  sufficient  to  sustain  the  findings  of  the 
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jury  that  plaintiff  was  not  guilty  of  contributory  negligence,  and  that 
defendant's  negligence  was  the  proximate  cause  of  the  injury. 

We  shall  not  discuss  appellant's  assignments  of  error  categorically 
nor  in  detail,  but  will  dispose  of  the  questions  presented  in  a  general 
way.  The  proposition  submitted  under  the  first  assignment  of  error  is 
not  germane  to  the  assignment,  and  is  therefore  not  entitled  to  any 
consideration;  but  waiving  objection  to  the  sufficiency  of  the  assign- 
ment to  support  the  proposition,  the  charge  complained  of  is  not  subject 
to  criticism.  The  jury  could  not  possibly  have  been  misled  by  the 
instruction  that  the  burden  of  proof  upon  the  issue  of  contributory  neg- 
ligence was  upon  the  defendant,  because  they  were  expressly  told  that 
in  determining  that  issue  they  were  "to  look  to  all  of  the  testimony,  by 
whomsoever  introduced."  As  thus  qualified  the  charge  was  not  obnox- 
ious to  the  rule  announced  in  Railway  Co.  v.  Reed,  88  Texas,  439 ;  Rail- 
way Co.  v.  Martin,  26  Texas  Civ.  App.,  231,  63  S.  W.  Rep.,  1039,  and 
Railway  Co.  v.  Hill,  5  Texas  Ct.  Rep.,  232. 

The  charge  of  the  court  as  a  whole  fully  and  fairly  presents  the  law 
applicable  to  the  facts  in  evidence,  and  there  is  no  merit  in  any  of  the 
various  assignments  which  complain  of  portions  of  said  charge. 

While  plaintiff's  petition  does  not  in  direct  terms  charge  the  defend- 
ants with  knowledge  of  the  negligent  construction  of  the  wires,  it 
alleges  a  defective  construction,  and  that  plaintiff  had  no  knowledge  of 
same  prior  to  the  time  he  was  injured,  and  charges  that  defendants 
"negligently  and  carelessly  operated  said  electric  wires  and  permitted 
said  deadly  current  of  electricity  to  be  transmitted  over  and  through 
said  electric  wires  as  aforesaid,  without  warning  to  plaintiff."  No 
exception  was  urged  to  the  petition  on  the  ground  that  it  failed  to  allege 
that  defendants  had  knowledge  of  the  defective  construction  of  the  wires 
at  the  time  they  caused  the  current  of  electricity  to  be  transmitted 
through  same,  nor  was  there  any  objection  to  the  introduction  of  the 
evidence  which  shows  that  defendants  had  such  knowledge.  It  thus 
appears  that  no  question  was  raised  in  the  court  below  as  to  the  suffi- 
ciency of  the  pleadings  to  admit  this  proof.  We  think  the  knowledge 
on  the  part  of  defendants  of  the  defective  construction  of  the  wires  can 
be  reasonably  inferred  from  the  allegations  of  the  petition,  and  such 
fact  having  been  shown  by  the  evidence,  the  trial  court  did  not  err  in 
submitting  to  the  jury  as  one  of  the  grounds  of  negligence  the  act  of  the 
defendants  in  permitting  plaintiff  to  work  upon  said  wires  without  warn- 
ing him  of  their  defective  construction.  Railway  Co.  v.  Parr,  26  S. 
W.  Rep.,  862;  Insurance  Co.  v.  Woodward,  18  Texas  Civ.  App.,  496, 
45  S.  W.  Rep.,  186. 

The  allegations  in  the  petition  as  to  the  damages  sustained  by  the 
plaintiff  are  as  follows :  "That  by  reason  of  his  injuries,  as  aforesaid, 
caused  and  occasioned  as  aforesaid,  he  has  become  lame  and  crippled 
and  has  lost  the  use  of  his  right  arm  and  hand,  and  incapacitated  from 
ever  pursuing  his  chosen  occupation;  that  he  was  a  competent  and 
capable  lineman,  and  fitting  himself  for  advancement  in  his  chosen 
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vocation  as  an  electrician;  that  at  the  time  of  his  injuries  he  was  a  strong 
and  healthy  man,  and  earning  upon  an  average  of  $2.25  per  day,  and 
that  had  he  not  been  injured,  as  aforesaid,  he.  would  in  all  probability 
have  been  able  to  earn  as  much  as  $3.50  per  day  as  an  electrician;  that 
at  the  time  of  his  injuries  he  was  27  years  of  age,  and  a  strong  and 
healthy  man,  capable  of  performing  heavy  manual  labor;  that  by  reason 
of  the  negligence  of  the  defendants  his  earning  capacity  has  been  de- 
stroyed, his  health  impaired  and  he  has  been  caused  to  suffer  great 
physical  and  mental  pain;  that  thereby  he  has  been  damaged  in  the  sum 
of  $30,000,  to  recover  which  this  suit  is  brought." 

We  think  these  allegations  are  sufficiently  broad  to  sustain  a  recovery 
for  "the  value  of  the  time  lost  by  plaintiff  while  disabled  from  his  inju- 
ries to  work  and  labor/9  and  the  trial  court  did  not  err  in  his  charge 
in  submitting  to  the  jury  as  an  element  of  damage  the  time  lost  by 
plaintiff  on  account  of  his  injuries. 

None  of  the  special  instructions  requested  by  the  defendants  should 
have  been  given.  In  so  far  as  said  requested  instructions  correctly 
presented  the  law  applicable  to  the  facts  in  evidence,  they  were  covered 
by  the  charge  of  the  court,  and  their  repetition  would  have  given  undue 
prominence  to  the  issues  thereby  presented. 

The  assignment  which  complains  of  the  verdict  as  being  contrary  to 
the  evidence  can  not  be  sustained.  As  stated  in  our  conclusions  of  fact, 
the  evidence  is  amply  sufficient  to  sustain  the  verdict. 

We  find  no  error  in  the  record  which  would  authorize  a  reversal  of  the 
judgment  of  the  court  below,  and  it  is  therefore  affirmed. 

Affirmed. 


City  op  Dallas  v.  C.  W.  Moore. 

Decided  April  15,  1903. 

L— Cities— Defective  Streets— Degree  of  Care. 

Where  there  is  not,  in  the  charter  of  a  city  or  its  ordinances,  any  positive 
requirement  that  the  city  shall  keep  its  streets  in  a  reasonably  safe  condition, 
it  is  bound  only  to  exercise  ordinary  care  to  keep  them  in  a  reasonably  safe 
condition,  and  a  charge  omitting  any  reference  to  the  exercise  of  ordinary  care, 
and  so  making  the  duty  absolute,  was  error. 

2.— Personal  Injuries— Proximate  Result. 

Where,  in  an  action  for  personal  injuries  caused  by  a  fall  in  a  defective 
street,  the  evidence  was  conflicting  as  to  whether  all  of  plaintiff's  injuries 
resulted  from  the  fall,  or  were  the  result  in  part  of  diseased  conditions  already 
existing,  the  defendant  was  entitled  to  a  charge  that  it  could  be  held  liable  only 
for  such  injuries  as  were  the  direct  and  proximate  result  of  the  fall. 

3.— Same— Contributory  Negligence— Cities. 

It  was  for  the  jury  to  determine  under  all  the  facts  and  circumstances 
whether  or  not  plaintiff  exercised  the  care  of  an  ordinarily  prudent  person  in 
walking  over  a  street  known  to  her  to  be  defective,  instead  of  adopting  an- 
other street  as  her  route  of  travel. 
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4.— Same— Medical  Expenses— Reasonableness. 

It  was  error  for  the  jury,  in  an  action  for  personal  injuries,  to  allow  items 
for  medical  attention  and  nursing  where  there  was  no  evidence  that  such  charges 
and  expenses  were  reasonable. 

5. — Cities— Defective  Streets— Notice— Evidence. 

Evidence  was  admissible  to  show  that  prior  to  the  accident  to  plaintiff 
caused  by  defects  in  the  street  the  city  had  notice  of  its  defective  condition  at  the 
point  where  the  injury  occurred,  and  that  some  one  telephoned  to  the  city  hall 
that  the  street  was  in  such  condition  as  this  tended  to  show  a  publicity  or 
notoriety  of  the  existence  of  the  defect  such  as  would  indicate  that  the  city  had, 
Or  with  reasonable  diligence  could  have  had,  notice  of  such  condition. 

6. — Same — Evidence. 

It  was  not  error  to  exclude  testimony  relating  to  a  defect  in  the  street  long 
subsequent  to  the  time  that  plaintiff's  injuries  were  received. 

7.— Personal  Injuries  to  Wife— Evidence. 

Plaintiff  could  state  the  facts  relating  to  his  services  in  attending  his  wife 
after  her  injury,  and  the  value  of  such  services,  or  the  time  lost,  but  evidence 
of  the  general  trouble  he  was  put  to  by  reason  of  her  injuries,  and  of  his  im- 
poverished condition,  was  not  admissible. 

8. — Cities—Defect  in  Street — Notice. 

It  is  not  necessary,  in  order  to  render  a  city  liable  for  injury  resulting  from 
a  defect  in  a  street,  that  the  city  should  have  actual  notice  of  such  defect,  since 
it  is  enough  that  those  in  charge,  by  the  exercise  of  reasonable  care  and  dili- 
gence, could  have  known  thereof. 

9. — Same — Notice  of  Specific  Defect. 

If  there  are  apparent  and  obvious  defects  so  near  and  closely  related  to  a 
condition  which  is  apparently  safe,  but  in  fact  defective,  that  an  investigation 
of  the  former  would  lead  to  a  knowledge  of  the  latter,  then  the  city  should  take 
notice  of  such  latter  defect. 

10.— Same— Notice  of  Injury. 

Where  the  notice  served  upon  the  city  was  as  follows:  "Causing  a  par- 
tial dislocation  of  the  joint  between  the  coccyx  and  the  sacrum,  and  rupturing 
the  ligaments,  causing  a  displacement  of  the  right  ovary" — this  was  sufficient 
to  give  notice  of  a  prolapsus  uteri  or  falling  of  the  womb  as  a  result  of  the 
injury. 

-  Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
T.  P.  Nash. 

W.  T.  Henry  and  Jas.  J.  Collins,  for  appellant. 

Henry  P.  Lawther,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  against  the  city  of 
Dallas  to  recover  damages  for  injuries  sustained  by  his  wife  on  ac- 
count of  her  falling  on  a  street  at  an  approach  to  a  bridge.  The  neg- 
ligence complained  of  is  that  the  city  permitted  the  approaches,  to  the 
bridge  on  Main  Street  to  be  encroached  upon  and  injured  and  under- 
mined by  the  waters  of  a  creek  flowing  under  the  bridge,  to  such  an 
extent  that  the  same  was  unsafe  and  unfit  for  travel,  and  that  the  city 
negligently  suffered  the  bridge  and  the  approaches  to  remain  out  of 
repair,  all  of  which  they  had  notice  of. 

It  is  also  alleged  that  the  western  approach  to  the  bridge,  where  the 
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plaintiffs  wife  was  injured,  in  many  places  by  reason  of  its  being 
undermined  by  water  contained  openings  and  crevasses  and  holes;  and 
though  appearing  unsafe  and  dangerous  for  those  traveling  by  vehicles 
and  horses,  in  many  places  presented  a  smooth  and  apparently  hard 
and  solid  surface,  and  appeared  safe  for  pedestrians;  that  plaintiff's 
wife  was  in  ignorance  that  the  bank  and  the  approaches  had  become 
undermined,  so  as  to  be  unsafe  for  pedestrians;  that  she  was  walking 
along  the  street  and  had  crossed  the  bridge,  and  that  she  stepped  off 
the  same  to  the  ground  on  its  western  approach  on  what  appeared  to  be 
solid  ground,  but  that  the  latter  gave  way  and  caved  in,  and  caused 
her  to  fall  and  sustain  the  injuries  alleged  in  her  petition. 

The  court  charged  the  jury  as  follows:  'The  law  imposes  upon  the 
city  of  Dallas  the  duty  of  keeping  its  streets  and  bridges  thereon  in  a 
reasonably  safe  condition  for  persons  using  its  said  streets  and  bridges 
thereon."  In  an  examination  of  the  charter  jof  the  city  of  Dallas  granted 
by  the  Legislature  we  have  discovered  no  provision  requiring  the 
city  of  Dallas  to  keep  its  streets  in  a  safe  or  reasonably  safe  con- 
dition; nor  is  there  in  the  record  any  ordinance  of  the  city  relating 
to  the  duty  of  the  city  in  this  respect.  Such  being  the  case,  the  city 
was  only  required  to  exercise  ordinary  care  to  keep  its  streets  in  a 
reasonably  safe  condition.  The  charge  of  the  court  as  given  might 
have  led  the  jury  to  believe  that  the  law  imposed  the  duty  upon  the  city 
to  keep  its  streets  in  a  reasonably  safe  coudition,  whether  or  not  it  had 
exercised  care  to  accomplish  that  purpose. 

From  the  facts,  it  appears  that  the  approach  to  the  bridge  had  been 
undermined  by  recent  rains.  The  city  would  be  charged  with  the  duty 
of  repairing  the  defective  condition  of  the  street  within  a  reasonable 
time  after  it  had  knowledge  of  that  condition,  or  within  a  reasonable 
time  after  it  could  and  should  have  acquired  knowledge  that  the  wash- 
out had  occurred.  The  city  in  this  instance  denies  knowledge,  and 
contends  that  it  did  not  know  of  the  defective  condition  of  the  street 
until  after  the  accident.  The  evidence  of  knowledge  upon  the  part  of 
the  city  authorities  charged  with  the  duty  of  keeping  the  streets  in 
condition  is  circumstantial,  and  there  is  some  testimony  tending  to 
show  that  as  soon  as  they  obtained  knowledge  of  its  defective  condition, 
they,  within  a  reasonable  time,  went  to  work  to  repair  the  defect.   * 

The  charter  of  the  city,  as  said  before,  does  not  impose  upon  the  city 
the  absolute  burden  to  keep  its  streets  at  all  times  in  safe  condition, 
nor  does  it  appear  from  the  record  that  there  is  any  ordinance  upon 
that  subject;  and  if  such  an  ordinance  had  been  exhibited,  there  might 
be  some  question  as  to  whether  it  would  be  reasonable,  and  should  in 
all  instances  be  enforced, — but  that  is  a  question  we  do  not  decide,  be-  j 

cause  it  is  not  before  us.  But  what  we  do  hold  is.  that  in  the  absence 
of  any  such  positive  requirement  by  law,  the  city  is  burdened  only  with 
the  exercise  of  ordinary  care  in  its  efforts  to  keep  its  streets  in  a  reason- 
ably safe  condition. 
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The  city  was  not  required  to  go  to  work  upon  this  street  and  repair 
defects  before  it  had  notice  thereof,  or  before  it  could,  by  the  exercise 
of  diligence,  have  ascertained  that  they  existed ;  and  the  charge  as  given 
may  have  impressed  the  jury  with  the  idea  that  the  city  was  required,  as 
soon  as  a  defect  existed,  whether  ascertained  or  not,  to  provide  means  to 
put  the  street  in  a  reasonably  safe  condition,  and  that  the  duty  required 
under  such  circumstances,  would  be  more  than  that  of  ordinary  care. 

The  twenty-second  assignment  of  error  complains  of  the  refusal  of 
the  court  to  give  in  charge  the  following  instruction  requested  by  the 
city:  "The  jury  is  instructed  that  if  the  defendant  should  under  the 
charge  be  held  liable  to  the  plaintiff  in  any  amount  for  any  injuries 
sustained  by  his  wife,  that  the  defendant  could  only  be  held  responsi- 
ble in  law  for  such  injuries,  if  any,  as  were  the  direct  and  proximate 
result  of  plaintiff's  wife  falling  in  the  street,  and  if  you  find  and  be- 
lieve that  the  wife  of  plaintiff  was  in  bad  health,  and  that  her  genera- 
tive organs  would  naturally  have  been  affected  from  child-bearing  or 
other  natural  causes,  or  the  condition  of  her  health  at  the  time  of  her 
injuries,  notwithstanding  the  same  may  have  been  aggravated  by  the 
fall  on  the  street,  you  can  only  find  for  plaintiff  to  the  extent  that  her 
troubles  were  aggravated  by  such  fall,  and  in  your  consideration  of  the 
liability  of  defendant  you  are  absolutely  restricted  to  this  measure  for 
the  recovery  of  any  damage,  not  being  allowed  to  consider  against  the 
defendant,  or  to  charge  the  defendant  with,  any  pain  or  injury  or  suf- 
fering, if  any,  caused  to  plaintiff's  wife  by  reason  of  other  causes  than 
the  fall  in  the  street." 

There  is  much  evidence  in  the  record  which  tends  to  show  that  the 
prolapse  of  the  womb  and  some  of  the  other  injuries  found  to  exist 
were  occasioned  by  child-bearing,  or  other  natural  causes.  It  was  the 
right  of  the  appellant,  in  view  of  this  evidence,  to  insist  that  it  should 
not  be  held  responsible  for  injuries  of  this  character,  if  they  were  not 
the  proximate  result  of  the  accident  to  the  plaintiff's  wife  she  sus- 
tained from  the  fall.  It  was  one  of  the  main  contentions  of  the 
plaintiff  that  the  prolapse  of  the  womb,  together  with  the  injuries  to 
those  organs  with  which  it  was  closely  associated,  was  occasioned  by  the 
fall,  in  the  street.  This  view  was  strongly  combatted  by  the  city,  with 
much  evidence  to  the  effect  that  child-bearing  and  other  natural  causes 
may  have  occasioned  the  prolapse  of  the  womb,  and  some  of  the  injuries 
for  which  the  city  was  sought  to  be  held  accountable.  This  defense, 
presented  in  the  affirmative  manner  indicated  by  the  requested  charge, 
was  entitled  to  be  presented  to  the  jury. 

The  twenty-third  assignment  of  error  complains  of  the  refusal  of 
the  court  to  give  to  the  jury  the  following  special  instruction. requested 
by  the  city:  "The  jury  is  instructed  that  it  is  the  duty  of  every  per- 
son to  exercise  ordinary  care  for  their  own  protection  in  the  selection 
of  a  route  in  walking  over  the  public  streets,  and  it  is  the  duty  of  every 
person  to  use  reasonable  care  to  select  a  safe  street  as  the  route  to  travel, 
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and  to  exercise  ordinary  care  to  avoid  one  known  to  be  dangerous  or 
unsafe  by  such  person.  If  you  should  find  and  believe  from  the  evi- 
dence that  the  western  approach  to  the  bridge  where  plaintiffs  wife 
claims  to  have  been  injured  was  unsafe  at  the  time  of  her  injury,  and 
that  she  was  advised  of  its  unsafe  condition,  then  it  is  for  you  to  deter- 
mine from  all  the  facts  and  circumstances  whether  or  not  the  plaintiff 
exercised  the  care  of  an  ordinarily  prudent  person  in  walking  over  said 
street  instead  of  adopting  another  street  as  her  route  of  travel,  and  if 
you  find  and  believe  that  the  plaintiff  failed  to  exercise  that  degree  of 
care  in  choosing  Main  Street  as  her  route  of  travel  and  in  not  going  over 
some  other  street,  then  your  verdict  will  be  for  defendant." 

There  is  some  evidence  in  the  record  which  tends  to  show  that  before 
the  plaintiffs  wife  passed  the  bridge  at  the  time  of  the  accident,  she 
knew  of  its  defective  condition;  and  there  is  some  evidence  which 
authorizes  the  inference  that  she  could  have  reached  the  place  where 
she  desired  to  go  by  traveling  over  other  streets  in  that  vicinity.  This 
charge  is  partly  correct,  and,- in  its  main  features,  should  have  been 
given;  but  as  to  what  would  be  an  accurate  statement  of  the  law  upon 
this  subject,  we  refer  to  the  case  of  Railway  Co.  v.  Gasscamp,  69 
Texas,  547. 

The  twenty-ninth  assignment  of  error  complains  of  the  verdict  of  the 
jury  in  allowing  any  sum  for  medical  attention  and  nursing,  for  the 
reason  that  there  was  no  evidence  to  show  that  the  expenses  incurred 
by  the  plaintiff  for  this  purpose  were  necessary  and  reasonable.  The 
court  in  its  charge  instructed  the  jury  that  they  could  allow  for  the 
reasonable  value  of  the  medical  care  and  attention  and  other  care  and 
nursing.  There  is  evidence  which  tends  to  show  the  amount  of  some 
of  these  items  submitted  to  the  jury,  but  there  is  no  evidence  to  the 
effect  that  such  charges  and  expenses  were  reasonable. 

We  make  the  foregoing  errors  pointed  out  and  discussed  grounds  for 
reversal,  but  before  disposing  of  the  case,  there  are  some  questions 
raised  by  other  assignments  which  we  will  notice.  We  do  not  think 
the  appellant's  first,  second,  third,  fourth,  fifth  and  sixth  assignments 
of  error  require  discussion,  as,  in  our  opinion,  they  are  not  well  taken. 

Appellant,  in  its  seventh  assignment  of  error,  complains  of  the  ad- 
mission of  testimony  to  the  effect  that,  prior  to  the  accident,  men  work- 
ing on  the  street  were  notified  of  the  defective  condition  of  the  street 
at  the  place  where  the  plaintiff's  wife  was  injured.  The  ground  of 
objection  is  that  it  does  not  appear  that  these  men  who  were  working 
on  the  street  were  in  any  manner  connected  with  the  street  department 
of  the  city.  There  is  some  evidence  which  would  warrant  the  jury 
to  infer  that  the  men  to  whom  this  notice  was  given  were  part  of  the 
street  force  of  the  city  of  Dallas. 

The  eighth  assignment  of  error  complains  of  the  ruling  of  the  court 
in  admitting  evidence  that  a  telephone  message,  prior  to  the  accident, 
was  sent  to  the  city  hall,  to  the  effect  that  the  street  at  the  place  where 
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the  plaintiffs  wife  was  injured  was  in  a  defective  condition.  It  does  not 
appear  that  this  message  was  delivered  to  the  street  superintendent,  but 
some  one  at  the  city  hall  received  the  mefesage.  The  evidence  com- 
plained of  under  these  two  assignments  of  error  we  think  was  admissi- 
ble, if  for  no  other  reason,  as  facts  tending  to  show  a  publicity  or  noto- 
riety of  the  existence  of  the  defect  in  the  street.  Berry  v.  House,  1 
Texas  Civ.  App.,  563;  21  Am.  and  Eng.  Enc.  of  Law,  586.  This  evi- 
dence, in  connection  with  the  other  testimony  bearing  upon  the  sub- 
ject as  to  the  time  that  the  defect  existed,  together  with  the  knowledge 
of  that  fact  possessed  by  many  people,  was  proper  to  be  considered  as 
giving  such  public  notoriety  to  the  defect  as  might  authorize  the  jury 
to  infer  that  the  city  had  notice,  or  could  have  obtained  notice  of  the 
defect  by  the  exercise  of  reasonable  diligence. 

There  was  no  error  in  refusing  to  admit  the  testimony  of  witness 
Tate,  which  related  to  a  defect  in  the  street  long  subsequent  to  the  time 
that  the  plaintiff's  wife  was  injured. 

Upon  another  trial  the  court  should  not  admit  the  testimony  com- 
plained of  in  appellant's  tenth  assignment  of  error.  Plaintiff  could 
state  the  facts  relating  to  his  services  in  attending  his  wife  and  the 
value  of  such  services,  or  the  time  lost,  but  evidence  of  the  general 
trouble  that  he  was  put  to  by  reason  of  her  injuries  was  not  admissible. 

So  much  of  the  testimony  as  relates  to  the  impoverished  condition  of 
the  plaintiff,  as  complained  of  in  the  eleventh  assignment  of  error,  was 
not  admissible.  He  had  the  right  to  testify  as  to  the  value  of  his  time 
and  services  devoted  to  his  wife,  and  the  reasonable  amount  of  drug 
bills,  nurse  hire  and  hospital  bills  that  were  expended. 

In  a  general  way  we  will  indicate  our  views  upon  the  points  raised 
in  appellant's  first  and  second  propositions  under  its  fourteenth, 
fifteenth,  sixteenth,  seventeenth  and  eighteenth  assignments  of  error. 
These  propositions  are  as  follows: 

"1.  Notice  of  a  dangerous  condition  of  a  street  at  a  certain  locality 
does  not  necessarily  charge  the  city  with  notice  of  a  specific  defect  caus- 
ing an  injury,  unless  it  appears  uncontrovertibly  from  the  evidence  that 
the  specific  defect  must  have  been  discovered  from  a  knowledge  of  a 
general  defective  condition,  or  that  the  specific  defect  was  necessarily 
connected  with  the  other  defects,  or  arose  from  the  same  general  cause. 

"2.  It  is  error  for  the  court  to  assume  that  a  specific  latent  defect 
in  a  street  arose  from  the  same  cause  as  other  apparent  defects  at  the 
same  locality,  or  that  knowledge  of  the  other  defects  causing  a  danger- 
ous condition  in  the  street  included  knowledge  of  a  specific  latent  defect, 
and  the  other  open  and  obvious  defects,  or  had  there  been  a  controversy 
in  such  evidence  it  is  still  a  matter  to  be  submitted  to  and  determined 
by  the  jury  and  not  assumed  by  the  court." 

Actual  notice  of  the  defect  and  the  dangerous  condition  of  the  street 
upon  the  part  of  the  city  was  not  necessary  to  be  shown  in  order  to 
hold  it  liable.    If  those  agents  of  the  city  who  are  charged  with  super- 
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vision,  control  and  superintendence  of  the  streets  could,  by  the  exercise 
of  reasonable  care  and  diligence,  have  known  of  the  defective  condition, 
the  city  will  be  charged.  If  there  are  apparent  and  obvious  defects  so 
near  and  closely  related  to  a  condition  which  is  apparently  safe  but  in 
fact  defective  that  an  investigation  of  the  former  'would  lead  to  a 
knowledge  of  the  latter,  then  it  may  be  said  that  the  city  should  take 
notice  of  such  latter  defect.  Whether  such  conditions  do  or  do  not  exist, 
and  what  effect  they  would  have  in  determining  that  knowledge  of  one 
defect  would  necessarily  lead  to  knowledge  of  another,  are  ordinarily 
questions  of  fact  to  be  submitted  to  the  jury. 

The  charge  complained  of  in  these  propositions  does  not  assume  that 
the  defect  was  latent,  but  clearly  instructs  the  jury  that  defendant's 
liability  would  depend  upon  the  unsafe  and  dangerous  condition  of  the 
street,  which  condition  must  be  of  such  a  nature  that  the  city  could 
discover  it  by  the  exercise  of  reasonable  care  and  diligence  in  time  to 
have  repaired  the  game  before  the  injury  to  the  plaintiff's  wife.  This 
charge  we  understand  to  be  the  law.  It  is  not  predicated  upon  the 
assumption  that  the  dangerous  condition  at  the  place  where  the  acci- 
dent occurred,  although  latent,  would  make  the  city  liable,  if  this 
dangerous  place  could  have  been  discovered  by  reason  of  the  knowledge 
of  some  other  remote  dangerous  condition  in  the  street,  for  the  charge 
directly  instructs  the  jury  that  they  must  find  that  the  dangerous  con- 
dition existed  at  the  place  where  the  plaintiff's  wife  was  injured,  and 
that  this  could  have  been  discovered  by  the  exercise  of  reasonable  care. 

What  we  have  just  said  in  effect  disposes  of  the  nineteenth  and 
twentieth  assignments  of  error.  There  was  no  error  in  refusing  the 
charge  as  set  out  under  the  twenty-fourth  and  twenty-sixth  assignments 
of  error. 

In  disposing  of  the  twenty-seventh  assignment  of  error,  we  would 
suggest  that,  in  view  of  the  doctrine  announced  in  the  case  of  Gulf  C. 
&  S.  F.  Ky.  Co.  v.  Hill,  95  Texas  639,  it  would  be  best  for  the  trial 
court  to  omit  a  charge  upon  the  burden  of  proof  upon  the  subject  of 
contributory  negligence. 

The  appellant,  in  its  twenty-fifth  assignment  of  error,  complains  of 
the  refusal  of  the  court  to  give  its  tenth  special  charge,  to  the  effect  that 
the  jury  should  disregard  any  evidence  as  to  a  prolapse  of  the  womb,  for 
the  reason  that  such  injury  was  not  included  in  the  notice  served  on  the 
city  of  Dallas.  The  notice  served  upon  the  city  is  as  follows :  "Caus- 
ing a  partial  dislocation  of  the  joint  between  the  coccyx  and  the  sacrum, 
and  rupturing  the  ligaments,  causing  a  displacement  of  the  right  ovary, 
producing  great  pain  and  inflammation ;  causing  more  or  less  concussion 
of  the  spine,  together  with  internal  injuries,  all  of  which  will  result  in 
the  permanent  injury,  disability  and  ill  health  of  the  said  Hattie  S. 
Moore." 

There  is  a  provision  in  the  charter  of  the  city  which  requires  notice 
to  be  given  of  the  cause  and  extent  of  the  injuries.    The  purpose  of 
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requiring  notice  to  be  given  to  the  city  is  in  order  that  the  cause  of  the 
injuries  and  their  nature  and  extent  may  be,  within  a  seasonable  time 
after  the  accident,  investigated,  so  that  it  may  ascertain  a  knowledge  of 
the  true  facts  and  merits  of  the  claim.  It  is  almost  impossible  in  every 
case  of  this  nature  to  accurately  designate  all  of  the  injuries  that  may 
arise,  for  some,  which  might  be  the  proximate  result  of  the  accident, 
might  not  be  developed  until  long  after  the  time  that  the  law  requires 
notice  to  be  given.  There  can  be  no  technical  or  fixed  rule  in  deter- 
mining when  a  notice  is  sufficient.  All  that  should  be  required  is  that 
it  is  sufficient  if  it,  in  a  general  way,  apprises  the  defendant  of  the  na- 
ture and  general  extent  of  the  injuries  suffered.  Telegraph  Co.  v. 
Brown,  84  Texas,  57. 

It  is  apparent  from  the  evidence  that  the  prolapse  of  the  uterus  was 
one  of  the  most  severe  and  permanent  injuries  sought  to  be  established 
by  the  plaintiff.  It  will  be  observed  that  the  notice  does  not  state  that  a 
falling  of  the  uterus  or  womb  was  one  of  the  injuries  sustained  as  a  re- 
sult of  the  accident,  but  it  does  state  that  the  ligaments  were  ruptured, 
causing  a  displacement  of  the  right  ovary.  The  word  rupture  means 
to  break  apart  or  to  separate  the  parts,  and  we  understand  by  the  ex- 
pression "rupturing  the  ligaments,"  as  stated  in  the  notice,  that  the  lig- 
aments associated  with  the  ovaries  broke  apart  or  separated,  thereby 
causing  a  displacement  of  the  right  ovary.  If  from  these  injuries  it 
would  necessarily  and  naturally  follow  that  injuries  to  the  womb  would 
result,  then  we  think  that  notice  of  such  injuries  would  be  reasonably 
sufficient  to  apprise  the  defendant  of  the  fact  that  the  womb  was  more 
than  likely  injured. 

Covering  the  uterus  the  peritoneum  produces  on  each  side  a  fold, 
which  is  the  broad  ligament  of  the  uterus,  and  which  is  directed  to  the 
sides  of  the  pelvic  cavity.  In  a  measure  the  uterus  is  inclosed  in  this 
ligament,  which,  to  a  great  extent,  serves  to  maintain  the  former  in 
position.  The  ovaries  are  attached  to  the  broad  ligament  along  the  an- 
terior border,  and  along  the  upper  border  of  the  broad  ligament  run 
the  oviducts  or  fallopian  tubes,  which  serve  as  a  connection  between  the 
ovaries  and  the  uterus.  Projecting  just  above  the  oviducts  is  the  fundus 
of  the  uterus,  to  which  is  attached  the  ovarian  ligament.  This  liga- 
ment, as  well  as  the  fundus,  and  that  portion  of  the  broad  ligament  to 
which  the  ovaries  are  attached  is  located  in  the  upper  or  near  the  upper 
part  of  the  uterus.  Consequently,  a  rupture  of  these  ligaments  and  a 
prolapse  or  displacement  of  the  ovaries  would  more  than  likely  be  accom- 
panied with  a  similar  prolapse  of  the  uterus.  It  may  be  possible  that  a 
fall  of  the  latter  would  not,  in  all  cases,  be  a  necessary  result  of  a  giving 
way  of  the  ligaments  and  a  displacement  of  the  ovaries;  but  it  is  so 
likely  to  happen  that  it  may  be  said  that  it  is  one  of  the  natural  and 
probable  consequences  that  might  result.  And  when  it  is  contended 
that  no  notice  was  given  of  the  prolapse  of  the  uterus,  the  answer  may  be 
that  an  injury  to  that  organ  may  and  should  be  inferred,  because  such 
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injury  is  one  of  the  consequences  which  would  almost  necessarily  follow 
from  a  displacement  of  the  ovaries  and  a  rupture  of  the  ligaments, 
especially  the  broad  ligament,  which  is  one  of  the  main  supports  of  the 
uterus.  There  is  such  a  close  relation  and  affinity  between  the  uterus 
on  the  one  hand  and  the  broad  ligament  and  ovarian  ligament  on  the 
other,  that  rupture  of  the  latter  with  displacement  of  the  ovaries,  would, 
excluding  a  bare  possibility,  involve  and  include  the  uterus;  and  when 
injuries  involving  a  displacement  and  rupture  of  the  former  organs  are 
alleged,  it  should  arouse  a  contemplation  of  the  existence  of  injuries  to 
the  uterus.  Therefore,  we  are  of  the  opinion  that  the  notice  was  suf- 
ficient to  embrace  in  the  injuries  a  prolapsus  of  the  womb. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
)  T.  N.  Phillips  et  al. 

Decided  April  15,  1903. 

1. — Contributory  Negligence — Passenger  Leaning  Out  of  Car  Window. 

In  this  State  it  is  not  held  negligence  per  se  for  a  passenger  to  protrude  a 
part  of  his  person  outside  the  window  of  a  passenger  car,  but  it  is  for  the  jury 
to  determine  whether  he  is  guilty  of  negligence  in  thus  exposing  himself. 

2. — Railroads— Injury  to  Passenger — Charges  on  Remote  and  Proximate  Cause. 

In  an  action  of  damages  for  negligent  injury  to  a  passenger  causing  death, 
where  the  evidence  showed  that  the  passenger  was  killed  by  reason  of  striking 
against  an  open  gate  on  a  stock  chute  near  defendant's  track  while  leaning  out 
of  a  car  window,  the  court  properly  declined  to  submit  to  the  jury  the  question 
whether  in  building  and  maintaining  the  stock  chutes  and  gates  in  close  prox- 
imity to  the  track  defendant  should  have  anticipated  that  the  gate  might  inflict 
the  injury  it  did,  with  definitions  of  remote  and  proximate  cause. 

3. — Same— Act  of  Stranger  in  Opening  Gate— Charge. 

There  being  some  evidence  tending  to  show  that  the  gate  was  opened  by  a 
stranger  after  it  had  been  closed  by  defendant's  employes,  it  was  error  for  the 
court  to  refuse  to  charge  that  defendant  was  not  liable  if  the  gate  was  so  opened 
by  a  person  not  an  employe  or  agent  of  the  defendant. 

Appeal  from  the  District  Court  of  Coleman.  Tried  below  before 
Hon.  John  W.  Qoodwin. 

J.  W.  Terry  and  Bollinger  Mills,  for  appellant. 

Woodward  &  Baker,  for  appellees. 

STREETMAN",  Associate  Justice. — Wylie  Phillips  died  as  the  re- 
sult of  injuries  received  while  a  passenger  on  appellant's  train  at  Cole- 
man, Texas.  His  father,  T.  N.  Phillips,  in  this  cause  recovered  judg- 
ment on  account  of  his  death. 
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The  evidence  shows  that  while  the  train  was  moving,  Wylie  Phillips 
extended  his  head  and  one  arm  and  shoulder  partly  out  of  the  window 
of  the  passenger  coach  in  which  he  was  riding,  and  came  in  contact 
with  a  gate  of  one  of  appellant's  stock  pens,  breaking  his  arm  and  in- 
flicting fatal  injuries  upon  his  head.  The  ground  of  negligence  alleged 
was  that  the  defendant  permitted  the  gate  to  swing  loose  and  remain 
open. 

The  first,  second  and  third  assignments  of  error  embrace  the  propo- 
sition that  said  Wylie  Phillips  was  guilty  of  contributory  negligence 
in  extending  his  head  and  arm  outside  of  the  car,  and  that  appellant 
owed  him  no  duty  in  that  position.  We  are  aware  that  there  is  no 
lack  of  authorities  to  sustain  these  propositions.  Many  decisions  as* 
sert  that  it  is  negligence,  as  a  matter  of  law,  for  a  passenger  to  protrude 
any  portion  of  his  person  beyond  the  outside  of  a  passenger  coach. 
The  rule,  however,  has  not  been  so  established  by  the  courts  of  our 
State.  In  order  that  an  act  shall  be  deemed  negligent  per  se,  it  must 
have  been  done  contrary  to  a  statutory  duty,  or  it  must  appear  so  op- 
posed to  the  dictates  of  common  prudence  that  we  can  say,  without 
hesitation  or  doubt,  that  no  careful  person  would  have  committed  it. 
Eailway  Co.  v.  Gasscamp,  69  Texas,  547.  Unless  the  act  falls  within 
one  of  these  classes,  it  remains  a  question  of  fact  for  the  jury  to  deter- 
mine. It  was  left  to  the  jury  under  proper  instructions  in  this  case, 
and  we  do  not  believe  this  was  error.  Railway  Co.  v.  Danshank,  6 
Texas  Civ.  App.,  385. 

Appellant  requested  the  following  special  charges:  "You  are  in- 
structed in  this  case  that  before  any  act  of  negligence,  if  any,  on  the 
part  of  the  defendant  company  or  its  employes,  even  in  the  absence  of 
contributory  negligence  on  the  part  of  a  person  injured,  which  results 
in  injury  can  be  a  ground  for  recovery,  it  must  appear  from  the  evi- 
dence that  the  consequences  of  the  act  resulting  in  injury  ought  reason- 
ably to  have  been  foreseen.  In  other  words,  it  is  not  negligence  for 
the  defendant  or  its  employes  to  do  or  fail  to  do  an  act  when  it  was  not 
anticipated  that  it  would  result  in  injury  to  any  one.  It  is  the  duty 
of  defendant  company  and  its  employes  to  guard  against  such  probable 
dangers  as  a  person  of  a  high  degree  of  care  would,  under  similar  cir- 
cumstances, but  the  law  does  not  require  a  railway  company  or  its  em- 
ployes to  so  act  as  to  make  accidental  injuries  impossible. 

"You  are  instructed  in  this  case  that  if  you  should  find  Wylie  Phil- 
lips was  not  guilty  of  contributory  negligence,  and  further  find  that 
defendant  was  guilty  of  negligence,  you  would  not  be  authorized  to  find 
a  verdict  against  defendant  for  any  sum  of  money  unless  you  further 
find  that  said  act  of  negligence  was  the  proximate  cause  of  the  injury 
to  deceased,  and  it  is  absolutely  necessary  that  the  injury,  if  any,  was 
the  natural  and  probable  consequence  of  the  said  act  of  negligence,  if 
any,  and  further,  that  it  ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances. 

"You  are  therefore  instructed  that,  although  you  may  believe  from 
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the  evidence  that  the  defendant  company  or  employes,  as  alleged,  was 
guilty  of  negligence  in  constructing  and  maintaining  and  using  its 
stock  pens  in  close  proximity  to  its  main  track,  and  that  defendant 
and  its  employes  at  the  time  of  or  prior  to  the  accident  was  guilty  of 
negligence  in  permitting  the  gates  of  the  stock  pens  chutes  to  swing 
loose  and  remain  open,  and  that  same  was  the  cause  of  Wylie  Phillips 
being  injured  and  killed,  this  would  not  alone  authorize  you  to  find  a 
verdict  against  defendant,  but  to  authorize  a  verdict-  it  must  further 
appear  that  the  defendant  in  so  building  and  using  said  pens,  and  the 
employes  of  defendant  in  charge  of  the  pens,  gates  and  chutes,  ought 
to  have  foreseen,  in  the  light  of  the  attending  circumstances,  that  the 
gate  would  or  might  inflict  the  injury  that  it  did  inflict,  if  any,  and 
that  the  injury  inflicted,  the  killing  or  injuries  of  Wylie  Phillips,  was 
the  natural  and  probable  consequence  thereof,  and  unless  the  plaintiff 
has  so  shown  vou  will  find  a  verdict  for  defendant." 

The  propositions  of  law  contained  in  these  charges  are  abstractly 
correct.  We  do  not  believe,  however,  that  they  should  have  been  given 
in  this  case.  In  most  of  the  cases  in  which  the  question  of  proximate 
and  remote  cause  is  considered  aside  from  the  question  of  contributory 
negligence,  it  is  passed  on  as  a  question  of  law.  Neely  v.  Railway  Co., 
96  Texas,  274,  6  Texas  Ct.  Rep.,  676;  Railway  Co.  v.  Bigham,  90 
Texas,  223 ;  Brandon  v.  Manufacturing  Co.,  51  Texas,  121.  In  the  last 
case  cited  Judge  Bonner  says:  "Although  the  question  of  contributory 
negligence  proper  is  one  of  fact  for  the  consideration  of  the  jury,  under 
appropriate  instructions,  yet  the  question  of  remoteness  of  damage  is 
one  of  law  to  be  decided  by  the  court."  In  the  case  of  Railway  Co.  v. 
Storey,  29  Texas  Civ.  App.,  483,  it  is  held  that  a  charge  similar  to  those 
requested  should  have  been  given.  We  do  not  pass  upon  the  question 
further  than  as  called  for  by  the  facts  in  evidence,  but  we  are  of  opinion 
that  the  evidence  in  this  record  did  not  require  the  court  to  give  the 
special  charges  defining  remote  and  proximate  cause. 

Appellant  also  requested  the  following  special  instruction :  "You  are 
instructed  in  this  case  that  if  you  believe  from  the  evidence  that  the 
employes  of  the  defendant  pushed  the  gate  back  which  struck  Wylie  Phil- 
lips, if  any,  and  fastened  same  back  with  appliances  which  were  reason- 
ably sufficient  to  hold  said  gate,  and  further  believe  that  the  said  gate  was 
caused  to  swing  loose  by  the  act  of  any  person  not  an  employe  or  agent 
of  defendant,  then  you  are  instructed  in  this  case  that  any  injury  to 
deceased,  if  any,  resulting  therefrom,  would  not  justify  you  in  return- 
ing a  verdict  for  plaintiff." 

This  charge  undoubtedly  presented  a  correct  statement  of  law,  and 
should  have  been  given,  if  there  was  evidence  to  warrant  it.  Appellee 
insists  that  the  evidence  did  not  raise  this  issue,  but  we  are  convinced 
that  there  was  sufficient  testimony  to  require  its  submission  to  the  jury. 

Henry  McDonald  testified:  "The  gates  belonging  to  the  stock  pens 
and  chutes  were  put  back  in  their  usual  position  and  fastened  before  the 
passenger  train  went  by.     I  fixed  one  of  the  gates  myself.     It  was  the 
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west  gate  [the  gate  which  struck  Phillips],  and  a  negro,  who  I  sup- 
pose was  working  for  Mr.  Johnson,  put  the  other  one  back.  The  gate 
I  put  back  did  not  remain  in  its  position.  I  pulled  the  gate  back  in 
its  position,  and  the  iron  bar  that  hangs  down  from  the  top  of  the  gate 
I  dropped  over  the  edge  of  the  ,platf orm,  and  there  was  a  wooden  catch 
there  to  hold  the  gate  besides,  and  I  just  kicked  it  that  way  and  I 
thought  it  fastened  but  I  wouldn't  say  that  it  did.  I  dropped  the  iron 
bar  down  over  the  edge  of  the  platform  myself  and  kicked  the  wooden 
catch  up  with  my  foot." 

The  same  witness  further  testified :  "Just  before  the  passenger  train 
came  back  from  around  the  TP  I  seen  quite  a  crowd  of  little  fellows 
around  near  the  west  gate.  Just  as  the  train  came  down  I  seen  a  little 
fellow  behind  the  west  gate,  and  I  told  him  to  catch  the  gate,  but  he 
caught  his  little  brother,  and  then  the  gate  struck  the  train." 

This  testimony,  when  taken  in  connection  with  the  rest  ctf  the  evi- 
dence, may  not  have  been  conclusive,  but  we  think  it  was  certainly 
sufficient  to  raise  the  issue  of  interference  by  some  outside  party,  after 
the  gate  had  been  properly  fastened,  and  that  the  court  should  have 
given  the  instruction  requested. 

With  reference  to  the  evidence  concerning  the  previous  condition  of 
this  gate,  as  presented  by  the  tenth  and  eleventh  assignments  of  error, 
we  hold  that  this  character  of  evidence  was  admissible,  and  that  the 
admission  of  the  testimony  as  to  the  letter,  as  now  presented  in  the 
record,  would  not  constitute  reversible  error,  but  we  suggest  that  it  would 
be  safer  upon  another  trial  if  it  is  desired  to  offer  evidence  with  refer- 
ence to  the  contents  of  the  letter,  to  first  give  notice  to  defendant  to 
produce  the  original. 

We  have  considered  all  of  the  assignments,  and  find  no  error,  except 
as  above  indicated.  Because  of  the  error  in  refusing  the  special  charge 
above  set  out,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Simon  De  la  Pena,  Jr.,  v.  International  &  Great  Northern 

Railway  Company. 

Decided  April  15,  1903. 

1.— Railroads— Licensee  Using  Path  on  Right  of  Way. 

Where  plaintiff,  for  the  purpose  of  going  round  defendant's  cars,  which 
obstructed  certain  street  crossings,  followed  a  path  which  ran  along  the  right 
of  way  and  was  generally  used  by  the  public  with  defendant's  knowledge  and 
acquiescense,  and  broke  his  leg  by  stepping  into  a  hole  or  open  drain  overgrown 
with  weeds,  he  was  not  entitled  to  recover  for  the  injury,  since  he  was  a  mere 
licensee  to  whom  defendant  owed  no  duty  to  keep  the  path  in  a  safe  condition. 
Following  Railway  v.  Montgomery,  31  Texas  Civ.  App.,  491. 

32  Civil— 16. 
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2. — Same — Proximate  Cause. 

The  obstruction  of  the  crossings  by  the  cars  was  not  the  proximate  cause 
of  plaintiffs  injury. 

Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

James  Routledge,  for  plaintiff  in  error. 
Hicks  &  Hicks,  fot  defendant  in  error. 

NEILL,  Associate  Justice. — The  plaintiff,  Simon  de  la  Pena,  Jr., 
sued  the  defendant,  International  &  Great  Northern  Railroad  Company, 
to  recover  the  sum  of  $40,000,  damages  for  personal  injuries  alleged  to 
have  .been  inflicted  by  the  latter's  negligence. 

The  substance  of  the  allegations  in  plaintiff's  petition  is  that  the 
defendant  had  for  years  continuously  and  habitually  obstructed  the 
crossings  of  San  Luis  and  Durango  streets  in  the  city  of  San  Antonio 
by  leaving  cars  and  trains  standing  thereon;  that  such  obstructions 
were  maintained  by  defendant  in  violation  of  certain  ordinances  of  the 
city,  the  substance  of  which  is  averred;  that  at  night,  on  October  20, 
1901,  plaintiff,  being  desirous  to  cross  defendant's  track  at  Durango 
Street  and  finding  the  crossing  t  blockaded  with  cars  and  then  going  to 
San  Luis  Street  and  finding  the  crossing  there  likewise  obstructed,  took 
a  path  running  along  defendant's  right  of  way,  which  was  generally 
used  by  the  public  with  the  knowledge  and  acquiescence  of  the  railroad 
company,  for  the  purpose  of  going  around  the  cars,  and  while  walking 
along  the  path  he  stepped  into  a  hole  or  open  drain  and  broke  his  leg. 
It  was  alleged  that  the  defendant  was  guilty  of  negligence  in  obstruct- 
ing said  street  crossings  and  in  permitting  the  hole  or  open  drain  upon 
its  right  of  way  and  in  allowing  the  drainway  to  become  overgrown  with 
grass  and  weeds  and  to  be  in  a  bad  state  of  repair. 

Upon  the  trial,  the  plaintiff  having  proved  the  obstruction  of  the 
crossings  as  alleged,  and  that  he  broke  his  leg  by  stepping  in  an  open 
drain  overgrown  with  weeds  and  grass  on  defendant's  right  of  way,  the 
court  peremptorily  instructed  a  verdict  for  the  defendant.  And  upon 
a  verdict  returned  in  obedience  to  the  instruction,  the  judgment  ap- 
pealed from  was  rendered. 

No  duty  rested  on  the  defendant  to  maintain  the  path  along  its  right 
of  way  in  a  safe  condition.  San  Antonio  &  A.  P.  Ey.  Co.  v.  Montgom- 
ery, 31  Texas  Civ.  App.,  491,  72  S.  W.  Rep.,  617.  As  is  said  in  the 
case  cited:  "Mere  user  by  the  public  without  objection  of  the  owner 
is  not  sufficient  to  authorize  the  inference  of  an  invitation.  In  such 
case  the  user  of  the  path  is  a  licensee  who  must  accept  the  premises  as 
he  finds  them." 

The  obstruction  of  the  crossings  was  not  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new*  independent  cause,  pro- 
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duced  the  accident  which  resulted  in  plaintiff's  injury;  and  hence,  not 
its  proximate  cause.     Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  223. 

The  court  did  not  err  in  instructing  the  verdict  for  the  defendant,  and 
the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  6.  Ellis  et  al.  v.  Kirkpatrick  &  Skiles. 

Decided  April  15,  1903. 

1. — Partnership— Knowledge  of  One  Member — Charge. 

Where  plaintiffs,  a  firm,  sued  for  commissions  on  a  sale  of  an  electric  plant, 
and  the  court  charged  that  if,  at  the  time  of  the  transaction,  plaintiffs  did  not 
know  of  a  certain  fact  rendering  the  sale  illegal,  then  they  might  recover,  etc., 
the  failure  to  further  state  that  knowledge  of  either  partner  was  knowledge  of 
both  was  not  reversible  error  in  the  absence  of  request  for  an  instruction  to 
that  effect. 

2. — Charge — Damages — Express  and  Implied  Contract. 

Plaintiff  sued  for  $5000  as  commissions  on  a  sale,  and  the  court  charged  that 
if  the  jury  found  for  plaintiffs,  and  they  had  a  contract  with  defendants,  either 
express  or  implied,  for  $5000,  the  jury  should  find  the  amount  so  expressed  or 
implied,  by  the  contract,  but  if  there  was  no  contract  for  a  certain  sum  as  com- 
missions, they  should  find  such  an  amount  as  was  a  reasonable  compensation 
for  the  services  performed.  The  jury  found  for  a  much  less  sum  than  $5000. 
Held,  upon  objection  that  as  there  could  be  no  implied  contract  for  a  certain 
sum,  this  was  in  effect  a  direct  charge  to  find  for  plaintiffs,  that  the  charge  was 
not  error  or  misleading,  since  both  clauses  were  evidently  addressed  to  the 
amount  of  damages  in  case  the  jury  found  for  plaintiffs. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thoe.  F.  Nash. 

Eugene  Williams,  for  plaintiffs  in  error. 

Alexander  &  Thompson  and  Joseph  M.  Dickson,  for  defendants  in 
error. 

JAMES,  Chief  Justice. — The  action  was  against  plaintiffs,  in  error 
for  $5000,  commissions  upon  a  contract  employing  appellees  to  sell  an 
electric  light  plant  belonging  to  the  Standard  Light  and  Power  Com- 
pany, and,  in  the  alternative,  for  that  sum  as  the  reasonable  value  of 
the  service.  The  defense  was  that  the  effect  of  the  sale  made  to  Post 
was  to  vest  in  him,  for  the  use  and  benefit  of  a  competing  corporation, 
the  Dallas  Electric  Company,  the  above  named  plant  by  placing  him  in 
control  of  the  latter^  stock,  and  that  the  plaintiffs  knew  that  the  rela- 
tionship between  Post  and  the  Dallas  Electric  Company  was  such  as  to 
violate  both  the  anti-trust  laws  of  Texas  and  the  ordinances  of  the  city 
of  Dallas,  which  prohibited  the  transfer  of  the  property  of  the  Standard 
Light  and  Power  Company  to  the  Dallas  Electric  Company,  or  the  con- 
trol of  the  latter  company  by  the  former. 

The  first  assignment  is  that  the  court  erred  in  charging  that  both 
plaintiffs  (partners)  had  to  know  that  there  was  a  consolidation  with 
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or  sale  to  the  Dallas  Electric  Company,  when  knowledge  of  such  fact 
on  the  part  of  either  of  them  would  have  affected  both,  and  defendants 
did  not  rely  on  the  theory  that  Kirkpatrick  had  such  knowledge,  but 
only  that  Skiles  had  knowledge  of  the  fact  The  theory  on  which  this 
assignment  is  based,  and  upon  which  the  trial  was  had,  is  that  by  the 
anti-trust  law  and  by  an  ordinance  of  the  city  of  Dallas  such  consolida- 
tion or  sale  was  unlawful 

The  paragraph  complained  of  reads :  "If  you  find  from  the  evidence 
that  there  was  neither  a  consolidation  with,  nor  sale  to,  the  Dallas 
Electric  Company,  or  if  there  was  either,  the  plaintiffs  did  not  know 
it  at  the  time  of  the  transaction,  then  you  will  find  in  accordance  with 
the  following  instruction,"  etc.  Xo  contention  is  or  can  be  made  that 
this  charge  did  not  state  correctly  a  rule  of  law  applicable  to  the  case. 
There  was  an  omission  to  state  the  further  rule  that  knowledge  of  either 
partner  was  knowledge  of  both.  Defendant  asked  no  instruction  in 
this  respect,  and  for  these  reasons  we  think  the  assignment  is  not  well 
founded. 

In  order  to  sustain  the  second  assignment  of  error  we  would  have 
to  hold  that  Skiles  was  shown  by  the  undisputed  evidence  to  have  had 
knowledge  that  the  sale  was  being  made  by  one  company  to  the  other. 
This  was  not  so,  the  evidence  being  such,  when  properly  considered,  as 
made  this  a  question  for  the  jury. 

The  third  assignment  complains  of  the  following  paragraphs  of  the 
charge :  "If  you  find  for  the  plaintiffs  and  further  find  that  plaintiffs 
had  with  defendants  a  contract,  either  expressed  or  implied  by  the 
conduct  of  the  parties,  for  $5000,  then  you  will  find  for  the  plaintiffs 
th6  amount  so  expressed  or  implied  by  the  contract,  if  any  you  find. 
If  you  find  there  was  no  contract  for  a  certain  amount  of  commissions, 
expressed  or  implied,  and  find  for  the  plaintiffs,  then  in  that  case  you 
will  find  for  the  plaintiffs  such  an  amount  as  you  believe  from  the 
evidence  before  you  is  a  fair  and  reasonable  compensation  for  the 
services  performed." 

The  complaint  is  that  there  could  be  no  such  theory  as  an  implied  con- 
tract to  pay  a  certain  amount,  as  $5000,  and  that  these  clauses  were,  in 
effect,  a  direct  charge  to  find  for  plaintiffs,  leaving  no  opportunity  for 
any  finding  for  defendant. 

As  the  jury  did  not  find  for  $5000,  but  for  a  much  less  sum,  it  is 
evident  under  these  instructions  that  they  found  against  any  contract 
for  the  specific  sum.  A  reading  of  the  two  clauses  just  quoted  shows 
that  both  of  them  were  addressed  to  the  amount  of  damages,  in  the 
event  the  jury  found  for  plaintiffs.  The  preceding  part  of  the  charge 
was  an  explanation  of  the  issues  and  of  the  rules  by  which  the  jury  were 
to  be  governed  in  finding' for  or  against  plaintiff.  The  jury  could  not 
have  been  misled,  as  alleged,  if  they  read  and  considered  the  entire 
charge.    The  assignment  can  not  be  sustained. 

Affirmed. 

Writ  of  error  refused. 
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W.  H.  May  v.  W.  M.  Hollingsworth  et  al. 

Decided  April  18,  1903. 

School  Land— Proof  of  Occupancy. 

A  certificate  of  three  years9  occupancy  of  school  land  issued  by  the  Commis- 
sioners of  the  General  Land  Office  is  not  conclusive  against  one  who  applied  to 
purchase  the  land  as  an  actual  settler,  and  also  brought  suit  to  recover  it  by 
virtue  of  such  application,  before  the  issuance  of  such  certificate. 

Appeal  from  the  District  Court  of  Lubbock.  Tried  below  before 
Hon.  J.  A.  P.  Dickson. 

C.  R.  Kinchen,  for  appellant. 

Dillard  &  Overshiner,  Beaity  £  McOee,  L.  8.  Kinder,  and  Wm.  J. 
Berne,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellant  sought  to  recover 
from  appellees  four  sections  of  school  land  in  Lubbock  County,  alleging 
that  appellee  Hollingsworth  held  the  same  under  a  transfer  from  appel- 
lee Nuckles,  the  original  purchaser  from  the  State. 

After  showing  that  the  land  had  been  duly  placed  on  the  market  by 
the  Commissioner  of  the  General  Land  Office,  and  that  it  was  subject 
to  sale  when  appellant  applied,  in  December,  1901,  to  purchase  it, 
unless  taken  off  by  the  previous  sales  to  Nuckles,  made  April  29,  1899, 
and  August  31,  1899,  appellant  offered  to  prove  that  he  had  complied 
in  all  respects  with  the  law  in  force  at  the  date  of  his  applications  pro- 
viding for  the  sale  of  school  lands  to  actual  settlers,  and  that  the  section 
claimed  both  by  himself  and  Hollingsworth  as  a  home  section  had 
never  been  settled  upon  and  occupied  as  a  home  by  either  of  the  appel- 
lees prior  to  appellant's  settlement  and  application  to  purchase  same. 
This  evidence  was  excluded  upon  the  ground  that  appellee  Hollings- 
worth "held  a  certificate  of  proof  of  three  years'  occupancy  issued  by 
the  Commissioner  of  the  General  Land  Office  July  18,  1902,"  which, 
though  issued  long  after  appellant's  rights,  if  any,  had  accrued,  and 
even  after  the  institution  of  this  suit,  was  held  to  be  conclusive  against 
him. 

This  ruling  was  erroneous  and  not  warranted  by  the  decision  in  Logan 
v.  Currie,  95  Texas,  654,  5  Texas  Ct.  Rep.,  250,  cited  to  sustain  it,  which 
undoubtedly  went  very  far  in  upholding  decisions  of  the  Land  Commis- 
sioner, founded  upon  ex  parte  and  false  affidavits,  in  favor  of  one  who 
had  never  been  an  actual  settler.  In  that  case,  unlike  this,  the  proof  of 
occupancy  was  accepted  and  the  certificate  issued  before  the  subsequent 
application  to  purchase  was  made.  It  would  be  extending  the  power 
of  the  Land  Commissioner  very  much  farther  to  hold  that  he  could 
thus  divest  rights  already  fixed,  and  even  after  suit  brought  to  enforce 
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them.    This  question  was  decided  by  us  last  week  in  the  case  of  Tjamkin 
r.  Mateler,  ante,  p.  21&. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Texas  Central  Railway  Company  v.  John  T.  Yasbro. 

Decided  April  18,  1903. 

I.— Kailroads— Contributory  Negligence— Violation  of  Rule*— Coupling  Can. 

Where  a  rule  of  the  railroad  company  requiring  brakemen,  when  coupling 
cars,  to  use  a  stick  or  safety  coupler  instead  of  their  hands,  had  been  uniformly 
disregarded,  a  brakeman  was  not  necessarily  guilty  of  contributory  negligence 
in  using  bis  hands  to  make  a  coupling,  and  a  verdict  of  the  jury  importing  that 
he  was  not  negligent  in  so  doing  is  sustained. 

2. — Same — Negligence  Per  Se. 

In  this  State  a  violation  of  that  class  of  rules  by  an  employe  is  not  held 
to  be  negligence  per  se. 

3. — Hew  Trial — Surprise. 

Defendant  was  not  entitled  to  a  continuance  on  the  ground  of  surprise  caused 
by  a  witness  having  changed  bis  testimony  from  that  given  on  a  former  trial 
where  it  made  no  effort  at  the  trial  to  obtain  a  continuance  in  order  to  obtain 
the  evidence  of  a  witness  who,  as  it  then  knew,  would  contradict  the  testimony 
so  given. 

4. — Contributory  Negligence — Charge. 

A  charge  was  not  erroneous  which  instructed  that  contributory  negligence 
is  where  some  negligent  act  or  omission  on  the  part  of  the  plaintiff,  co-operat- 
ing with  some  negligent  act  or  omission  on  the  part  of  the  defendant,  contri- 
butes to  and  is  the  efficient  cause  of  the  injury,  and  that  for  it  to  prevent  a 
recovery  plaintiff  must  have  acted  as  a  reasonably  prudent  person  would  not 
have  done  under  the  circumstances,  and  that  this  must  have  co-operated  with 
the  negligence  of  defendant  in  producing  the  injury. 

5. — Railroads — Reasonableness  of  Rules — Jury  Question. 

Where  plaintiff's  violation  of  defendant  company's  rules  as  to  the  manner 
of  making  couplings  was  important  only  as  a  fact  to  be  considered  by  the  jury 
in  determining  whether  he  was  guilty  of  contributory  negligence,  it  was  not 
reversible  error  that  the  charge  left  the  reasonableness  of  such  rules  to  the 
jury. 

Appeal  from  the  District  Court  of  Bosaue.  Tried  below  before  Hon. 
Wm.  Poindexter. 

Clark  &  Bolinger  and  Locket  t  &  Cureton,  for  appellant. 
W.  M.  Knight  and  Bandell,  Word  &  Hassell,  for  appellee. 

STEPHEN'S,  Associate  Justice. — Appellee  lost  his  right  hand 
while  serving  appellant  in  the  capacity  of  freight  brakeman,  on  account 
of  which  he  recovered  a  verdict  and  judgment  for  $4500,  from  which 
this  appeal  is  prosecuted. 

The  two  grounds  of  recovery  alleged  and  submitted  to  the  jury,  as 
stated  in  the  charge  of  the  court,  were:    "1.     That  when  the  plaintiff 
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was  attempting  to  couple  the  locomotive  tender  to  one  of  the  care,  the 
agents  and  servants  of  the  defendant  engaged  in  operating  said  locomo- 
tive engine,  propelled  and  backed  said  locomotive  engine  with  great 
speed  and  force  and  struck  the  car  to  which  the  same  was  to  be  coupled 
with  great  and  unusual  force,  and  by  reason  of  which  plaintiff's  right 
hand  was  caught  between  the  two  drawheads  and  coupling  apparatus  of 
said  locomotive  tender  and  said  car,  and  plaintiff  was  thereby  injured 
and  damaged  as  alleged.  2.  That  the  drawhead  of  the  tender  and  the 
drawhead  of  the  car  to  which  said  tender  was  to  be  coupled  were  im- 
properly constructed;  said  drawheads  being  of  different  patterns  and 
makes  and  of  uneven  and  improper  height,  one  being  dangerously  high 
and  the  other  dangerously  low.  That  by  reason  of  the  condition  of  said 
drawheads,  it  was  necessary  for  plaintiff  to  use  his  hand  in  making  said 
coupling,  and  that  while  plaintiff  was  attempting  to  make  said  coupling 
his  right  hand  was  caught  between  said  drawheads  and  was  thereby 
injured  as  alleged." 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  as  to  the  facts 
of  negligence  so  alleged  is  not  questioned  by  appellant.  We  must  there- 
fore find,  as  the  jury  evidently  did,  that  in  one  respect  or  the  other,  or 
in  both,  appellant  was  negligent  as  charged. 

Appellant  insists,  however,  that  it  was  entitled  to  a  verdict  on  the 
issue  of  contributory  negligence,  as  will  be  seen  from  the  eighteenth 
and  nineteenth  assignments  of  error,  reading:  (18)  "The  court  erred 
in  overruling  defendant's  motion  for  a  new  trial  because  the  verdict  of 
the  jury  and  judgment  of  the  court  are  contrary  to  the  law  and  evidence 
in  this :  The  overwhelming  evidence  showed  that  the  plaintiff,  at  and 
prior  to  the  time  he  undertook  to  make  the  coupling  in  question,  knew, 
or  had  a  reasonable  opportunity  to  become  acquainted  with,  the  rules 
and  regulations  of  the  defendant  company  which  it  had  adopted  and 
was  using  reasonable  diligence  to  enforce,  and  that  the  plaintiff  in  mak- 
ing said  coupling  violated  said  rules,  in  that  he  attempted  to  make  the 
same  without  the  use  of  a  safety  coupler,  or  stick,  and  with  the  link 
in  the  common  drawhead  and  in  the  lowest  drawhead,  and  the  evidence 
conclusively  shows  that  his  failure  to  obey  said  rules  in  making  said 
coupling  was  the  direct  and  proximate  cause  of  all  the  injury  he  has 
sustained,  and  his  contributory  negligence  in  disobeying  said  rules 
should  preclude  a  recovery  herein  by  him.  (19)  The  court  erred  in 
overruling  defendant's  motion  for  new  trial  because  the  verdict  of  the 
jury  and  judgment  of  the  court  are  contrary  to  the  law  and  the  evidence 
in  this :  The  preponderance  of  testimony  showed  that  the  plaintiff,  at 
the  time  he  attempted  to  make  said  coupling,  permitted  his  attention 
to  be  attracted  by  one  Boss  Jones,  and  negligently  allowed  his  hand  to 
remain  between  said  drawhead  until  it  was  mashed,  as  shown  by  repeated 
statements  to  this  effect  by  the  plaintiff  himself,  as  shown  by  the  testi- 
mony of  various  witnesses  who  testified  in  said  case,  and  on  account  of 
such  negligence  of  the  plaintiff,  verdict  and  judgment  should  have  been 
for  the  defendant." 
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The  roles  required  the  brakeman  to  use  a  safety  coupler  or  stick 
instead  of  their  hands,  bnt  the  observance  of  this  rule  seems  to  have  been 
so  rare  that  appellee  testified  he  would  have  been  laughed  at  if  he  had 
used  a  6tick  instead  of  his  hands.  The  evidence  therefore  warranted 
a  finding  that  this  rule  was  a  dead  letter,  though  there  was  evidence 
tending  to  show  that  the  superintendent  desired  to  have  it  enforced,  and 
that  some  of  the  men  tried  to  conceal  its  almost  universal  nonobserv- 
ance  from  him. 

The  other  rules  invoked  were  as  follows:  "In  coupling  a  car  with 
an  automatic  coupler  to  a  car  with  a  common  drawbar,  or  to  a  tender, 
always  place  the  link  in  the  automatic  coupler.  In  coupling  freight 
cars  where  one  car  is  higher  than  the  other,  always  put  the  link  in  the 
highest  draft  iron." 

Neither  of  these  rules  was  observed  by  appellee  in  attempting  to  make 
the  coupling  in  question,  as  will  be  seen  from  the  following  excerpts 
from  his  testimony:  "The  drawhead  or  drawbar  on  the  tender  was 
an  old  styled  drawbar,  or  what  is  called  a  jack  coupler;  the  drawhead 
on  the  box  car  I  was  undertaking  to  couple  the  engine  to  was  an  auto- 
matic coupler,  or  what  is  known  as  a  'Janney  coupler/  *  *  *  The 
Janney  coupler  on  the  box  car  was  higher  than  the  coupler  on  the  ten- 
der. I  discovered  this  just  as  I  went  to  enter  the  link  into  the  Janney 
coupler ;  at  that  time  the  couplers  were  almost  together.  The  link  was 
in  the  drawhead  of  the  tender,  and  I  attempted  to  make  the  coupling  by 
entering  it  in  the  Janney  coupler  on  the  box  car." 

Appellee  admitted  knowing  that  the  company  had  printed  rules 
which  it  furnished  its  employes,  but  denied  that  any  had  ever  been  fur- 
nished him,  or  that  he  had  knowledge  from  any  other  source  of  the 
rules  quoted  above.  He  further  testified:  "I  have  never  had  any 
instructions  in  reference  to  the  proper  manner  of  coupling  cars,  except 
from  my  conductors,  and  they  always  told  me  to  make  the  couplings  with 
the  link  in  the  moving  car,"  which  in  this  instance  was  the  locomotive 
tender. 

The  evidence,  however,  would  clearly  have  warranted  a  finding  that 
he  had  "a  reasonable  opportunity  to  become  acquainted  with"  these 
rules,  if,  indeed,  he  did  not  know  them;  but  taken  all  together  it  was 
not  such,  we  think,  as  to  require  a  finding  that  appellee  was  guilty  of 
contributory  negligence  in  attempting  to  make  the  coupling  as  he  did, 
and  that  this  was  a  proximate  cause  of  his  injury,  especially  in  view  of 
the  finding  imported  by  the  verdict  and  not  complained  of,  to  the  effect 
that  the  proximate  cause  of  the  injury  was  the  negligence  of  appellant 
as  stated  above.  As  to  the  agency  of  the  bystander  Jones  in  bringing 
about  the  accident,  it  is  sufficient  to  say  that  the  evidence  was  con- 
flicting, and  therefore  the  verdict  is  conclusive  on  that  issue. 

Appellant  further  sought  a  new  trial  upon  the  ground  of  surprise  at 
the  testimony  of  witness  Smith,  claiming  that  the  witness  had  changed 
his  testimony  from  that  given  on  a  former  trial,  and  that  by  reason  of 
the  sickness  of  one  Joe  Buerkle  it  had  not  been  able  to  show,  pending 
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the  trial,  that  the  testimony  of  Smith  was  false.  While  others  might 
perhaps  be  given,  it  is  a  suffiicent  answer  to  the  assignment  raising  this 
question,  that  no  effort  was  made  to  continue  the  case  to  obtain  the 
testimony  of  Buerkle,  although  the  facts  of  his  knowledge,  residence 
and  inability  to  be  then  in  attendance  as  a  witness  were  fully  known 
to  appellant  before  the  case  went  to  the  jury,  and  even  while  Smith  was 
testifying.  Appellant  thus  took  chances  at  its  peril  on  the  verdict. 
These  conclusions  dispose  of  all  the  assignments  of  error  except  those 
complaining  of  the  charge  of  the  court,  and  of  the  refusal  of  special 
charges. 

The  eleventh  paragraph  of  the  charge  is  complained  of  upon  the 
ground  that  it  required  the  jury  to  find  that  appellee,  in  attempting  to 
make  the  coupling  in  the  manner  in  which  he  did,  under  all  the  cir- 
cumstances then  surroundiig  him,  not  only  acted  as  a  reasonably  pru- 
dent man  would  not  have  done  under  similar  circumstances,  but  also 
that  he  was  guilty  of  contributory  negligence  as  previously  explained  in 
the  charge.  The  explanation  or  definition  thus  referred  to  was  as  fol- 
lows: "Contributory  negligence,  as  that  term  is  used  in  this  charge, 
is  where  some  negligent  act  or  omission  on  the  part  of  the  defendant, 
contributes  to,  and  is  the  efficient  cause  of,  the  injury."  The  true 
meaning  of  paragraph  11,  then,  was  that,  to  prevent  a  recovery,  appel- 
lee must  have  acted  as  a  reasonably  prudent  person  would  not  have  done 
under  similar  circumstances,  and  that  this  must  have  co-operated  with 
the  negligence  of  appellant  in  producing  the  injury,  which  we  under- 
stand to  be  the  law  of  contributory  negligence.  That  this  was  the  view 
entertained  and  intended  to  be  conveyed  to  the  jury  by  the  learned  judge 
who  tried  the  case  seems  quite  clear  from  the  sixth  special  charge  given 
at  the  request  of  appellant,  to  say  nothing  of  other  special  charges  so 
given.  Other  prargraphs  of  the  charge  are  complained  of  for  leaving 
it  to  the  jury  to  determine  whether  the  rules  adopted  by  appellant  for 
the  government  of  its  employes  in  coupling  cars  were  reasonable,  the 
insistence  being  that  this  is  a  question  of  law  which  should  have  been 
determined  by  the  judge  himself. 

It  is  held  in  this  State  that  a  violation  of  this  class  of  rules  by  an 
employe  of  a  railway  company  is  not  negligence  jfer  se.  Gulf  C.  & 
S.  P.  Ry.  Co.  v.  Cornell,  29  Texas  Civ.  App.,  596,  69  S.  W.  Rep.,  980, 
and  cases  there  cited.  It  has  also  been  held  that  the  reasonableness  of , 
rules  adopted  by  railway  companies  in  respect  to  damage  claims  may 
be  left  to  the  jury.  Railway  Co.  v.  Childers,  1  Texas  Civ.  App.,  302, 
and  cases  there  reviewed. 

The  rules  in  question  were  important  only  as  facts  to  be  considered 
by  the  jury  in  determining  whether  appellee  was  guilty  of  contributory 
negligence,  and  if  it  may  be  left  to  the  jury  as  a  question  of  fact,  not- 
withstanding a  violation  of  the  rules,  whether  or  not  contributory  negli- 
gence is  shown,  we  fail  to  see  any  good  reason  for  holding  it  to  be  mate- 
rial error  for  the  court  to  leave  the  reasonableness  of  such  rules  to  the 
jury,  for  whether  reasonable  or  not,  they  must  yet  determine  whether  a 
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violation  of  them  would  amount  to  negligence.  Besides,  in  this  in- 
stance, the  court  did  not  submit  the  issues  on  the  theory  of  the  rules  be- 
ing unreasonable,  and  hence  did  not  submit  to  the  jury  as  doubtful  the 
question  of  the  reasonableness  of  the  rules,  but  merely  instructed  them, 
if  they  should  find  that  the  rules  had  been  adopted  and  had  not  been 
abandoned,  and  that  they  were  reasonable,  and  that  appellee  was  guilty 
of  negligence  in  not  observing  »them,  to  find  against  him,  provided  they 
should  find  that  to  have  been  the  proximate  cause  of  his  injury.  The 
reasonableness  as  well  as  the  existence  of  the  rules  might,  perhaps,  have 
been  assumed  in  the  charge  as  an  established  fact,  but  it  does  not  follow 
that  a  judgment  must  be  reversed  every  time  the  trial  judge  fails  to 
assume  as  proven  that  upon  which  the  evidence  leaves  -no  room  for 
doubt. 

The  charge  taken  as  a  whole,  we  think,  correctly  submitted  the  issues 
to  the  jury,  and  the  special  instructions  not  given  were  all  properly 
refused,  mainly  because  the  ground  was  sufficiently  covered  by  the  gen- 
eral and  special  charges  given ;  and  in  some  instances  because  the  refused 
instructions  were  themselves  erroneous  for  being  upon  the  weight  of 
the  evidence,  assuming  as  they  did  that  it  was  negligence  per  se  for  an 
employe  to  disobey  the  rules. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  J.  Flannery  et  al.  v.  Tom  Wood. 

Decided  April  18,  1903. 

1. — Exemplary  Damages— Relation  to  Actual  Damages. 

There  can  be  no  recovery  lor  exemplary  damages  except  where  actual  dam- 
ages are  sustained,  and  the  exemplary  damages  must  bear  a  reasonable  propor- 
tion to  the  actual  damages. 

2. — Same — Damages  Held  Excessive. 

Where,  in  an  action  of  damages  for  an  assault  on  plaintiff's  wife  and  for 
the  value  of  certain  household  goods  taken,  there  was  a  recovery  for  $2344  exem- 
plary damages,  and  for  the  actual  damages  $56,  which  the  evidence  showed  to 
be  the  value  of  the  property  taken,  the  exemplary  damages  were  excessive,  and 
a  remittitur  reducing  the  amount  thereof  to  $500  is  required. 

Appeal  from  the  District  Court  of  Bosque.     Tried  below  before  Hon. 
W.  Poindexter. 

J.  P.  Word  and  Dewey  Langford,  for  appellants. 

N.  J.  Wade,  for  appellee. 

SPEER,  Associate  Justice. — Tom  Wood  sued  the  appellants  in 
the  District  Court  of  Bosque  County  to  recover  $10,500  actual  and 
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$10,500  eiemplary  damages,  for  an  assault  and  battery  inflicted  upon 
him  and  his  wife,  and  for  the  value  of  certain  household  goods  carried 
away  by  appellants,  and  from  a  judgment  in  his  favor  for  $56  actual 
and  $2344  exemplary  damages  this  appeal  is  prosecuted. 

The  evidence  is  ample  to  sustain  the  verdict  for  actual  damages  in 
the  amount  recovered,  but  we  are  of  opinion  the  assignment  complain- 
ing of  the  excessiveness  of  the  verdict  for  exemplary  damages  should  be 
sustained/  The  authorities  in  this  State  all  agree  that  there  can  be  no 
recovery  for  exemplary  damages  except  where  actual  damages  are  sus- 
tained. Flanagan  v.  Womack,  54  Texas,  45 ;  Trawick  v.  Martin-Brown 
Co.,  79  Texas,  460,  14  S.  W.  Kep.,  564 ;  Jones  v.  Matthews,  75  Texas,  1, 
12  S.  W.  Rep.,  823 ;  Girard  v.  Moore,  86  Texas,  675,  26  S.  W.  Rep.,  945. 
And  it  is  further  held  that  the  exemplary  damages  should  bear  a  rea- 
sonable proportion  to  the  actual  damages  sustained.  Willis  v.  McNeill, 
57  Texas,  480;  International  &  G.  N.  Ry.  Co.  v.  Telegraph  Co.,  69 
Texas,  282,  5  S.  W.  Rep.,  517 ;  Tynberg  v.  Cohen,  76  Texas,  416,  13  S. 
W.  Rep.,  315.  What  would  be  a  reasonable  or  proper  ratio  in  all  cases, 
can  not,  of  course,  be  declared.  It  will  depend  upon  the  circumstances 
of  each  individual  case,  and  necessarily  much  is  left  to  the  discretion  of 
the  jury.  If  it  be  conceded,  which  it  must  be,  that  the  rule  forbidding 
exemplary  damages  except  in  those  cases  where  actual  damages  are 
sfyown,  is  a  sound  one,  it  follows  then  that  the  amount  or  extent  of  such 
actual  damages  should  in  a  measure  determine  the  amount  to  be  awarded 
as  exemplary  damages.  With  us  exemplary  or  punitive  damages  are 
considered  in  the  nature  of  a  punishment  or  smart  money.  Smith  v. 
Sherwood,  2  Texas,  463 :  Graham  v.  Roder,  5  Texas,  149 ;  Gordon  v. 
Jones,  27  Texas,  622;  Hayes  v.  Railway  Co.,  46  Texas,  280;  Flanagan  ' 
v.  Perry,  54  Texas,  50.  And  while  they  should  be  large  enough  to 
command  respect  for  the  law  and  to  deter  others  from  similar  infrac- 
tions, they  should  not  be  excessive  or  oppressive. 

In  this  case  the  extent  of  the  injuries  inflicted  upon  the  appellee 
amounted,  according  to  the  finding  of  the  jury,  of  which  no  complaint  is 
made,  to  $56,  a  sum  but  little  more  than  nominal.  Under  the  pleadings 
and  the  charge  the  jury  was  authorized  to  consider  as  a  part  of  this  actual 
damage  the  physical  and  mental  pain  suffered  by  appellee,  as  well  as 
the  value  of  the  household  property  taken.  In  view  of  the  fact  that  the 
testimony  for  appellee  showed  the  value  of  the  furniture  to  be  just  $56, 
we  are  inclined  to  interpret  the  verdict  of  the  jury  for  that  amount  as  a 
finding  against  the  appellee  upon  the  other  elements  of  actual  damage. 
But  whether  this  be  true  or  not,  the  verdict  for  actual  damage  being  so 
small,  it  amounts  practically  to  the  same  thing.  This  being  true,  we 
think  the  verdict  for  $2344  exemplary  damages  is  excessive.  It  is  out 
of  all  proportion  to  the  actual  damages  sustained.  We  are  not  to  be 
understood  as  holding  that  the  amount  of  the  actual  damages  to  the  ex- 
clusion of  every  other  consideration,  is  of  controlling  importance  in 
estimating  the  exemplary  damages,  but  that  after  considering  the  evil 
motive  which  must  be  present  in  every  case  to  authorize  a  recovery  for 


252  Assurance  Society  v.  Liddell. 

vindictive  damages,  the  jury  will  also  take  into  consideration 'the  extent 
of  the  real,  injuries  inflicted  in  assessing  such  exemplary  damages,  and 
maintain  a  reasonable  proportion  between  the  two,  having  due  regard 
to  the  circumstances  which  authorize  the  recovery  of  exemplary  damages 
in  the  first  place.  We  do  not  think  the  circumstances  surrounding  this 
case,  interpreted  in  the  light  of  the  verdict  for  actual  damage,  are  such 
as  to  call  for  the  interposition  of  so  harsh  a  penalty  as  has  been  inflicted 
upon  appellants.  In  view  of  the  rule  in  this  State,  taking  as  we  do  the 
verdict  as  the  measure  of  actual  damage,  we  would  not  be  willing  to  af- 
firm the  judgment  for  more  than  $500  exemplary  damages. 

We  overrule  all  other  assignments,  but  for  the  error  of  the  court  in 
refusing  to  set  aside  the  verdict  and  to  grant  appellant  a  new  trial  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial,  unless  ap- 
pellee shall  within  twenty  days  from  this  date  file  in  this  court  a  remit- 
titur of  all  exemplary  damages  recovered  in  excess  of  $500,  upon  the 
filing  of  which  remittitur,  however,  the  judgment  will  be  reformed  and 
affirmed. 

Affirmed 
Writ  of  error  refused. 


'  Equitable  Life  Assurance  Society  v.  Laura  V.  Liddell. 

Decided  April  18,  1903. 

1.— Life  Insurance — Answers  in  Application — Drinking  Habit. 

Where  the  form  of  the  questions  in  the  application  for  a  life  policy  and  the 
accompanying  instructions  to  the  medical  examiner  indicated  that  the  informa- 
tion sought  as  to  the  use  of  intoxicating  liquors  was  the  applicant's  habit  or 
practice  in  that  respect,  and  he  having  stated  (his  answers  being  made  warran- 
ties) that  he  took  a  drink  one  a  month,  proof  of  occasional  excesses  did  not 
show  a  breach  of  the  warranty. 

2. — Same — Suicide — Evidence  Not  Establishing. 

Evidence  in  an  action  on  a  life  policy  held  not  sufficient  to  show  that  the 
death  of  the  insured  resulted  from  suicide  and  not  from  natural  causes,  the  bur- 
den being  on  the  defendant  to  establish  the  theory  of  suicide. 

3. — Continuance — Diligence. 

A  motion  for  continuance  based  on  the  absence  of  a  witness  was  properly 
overruled  where  subpoena  for  the  witness  was  not  issued  until  the  eve  of  the 
trial,  and  no  sufficient  excuse  was  shown  for  not  having  it  issued  earlier. 

Appeal  from  the  District  Court  of  Leon.    Tried  below  before  Hon. 
J.  M.  Smither. 

Chas.  W.  Ogden,  L.  T.  Dashicll,  «7.  M .  Chatham,  and  Terrell  &  Ter- 
rell, for  appellant. 

8.  W.  Dean  and  William  Watson,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee, 
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Laura  V.  Liddell,  upon  a  policy  of  insurance  issued  by  the  appellant 
upon  the  life  of  her  husband,  J.  A.  Liddell.  The  appellant  pleaded  in 
defense  a  breach  of  the  warranty  of  the  assured  as  to  his  habits  with 
reference  to  the  use  of  alcoholic  drinks,  and  further  that  deceased  had 
-committed  suicide  within  one  year  after  the  date  of  the  policy,  which  by 
express  terms  exempted  the  society  from  liability  for  death  from  such  a 
cause.  The  cause  was  tried  to  the  court  without  a  jury,  and  judgment  was 
rendered  in  favor  of  appellee  for  the  full  sum  claimed. 

The  policy  sued  on  was  issued  on  April  24,  1901,  upon  application 
made  in  writing  by  the  assured  in  which,  in  response  to  a  question  as  to 
his  use  of  alcoholic  liquors,  he  answered  that  he  took  a  drink  once  a 
month.  By  the  terms  of  the  policy  the  answer  was  a  warranty.  He 
died  on  the  27th  day  of  October,  1901.  Appellee  was  named  in  the 
policy  as  beneficiary,  and  has  sued  as  such.  But  three  questions  are 
presented  by  the  brief  of  appellant.  (1)  Did  the  insured  in  his 
application  for  the  policy  make  false  representations  regarding  his  use 
of  alcoholic  liquors?  (2)  Did  the  court  err  in  holding  that  deceased 
did  not  die  by  his  own  hand?  (3)  Did  the  court  err  in  overruling 
appellant's  motion  for  continuance? 

There  is  evidence  to  the  effect  that  deceased  had  occasionally  drank 
to  excess  prior  to  the  execution  of  the  policy,  but  fails  to  show  that 
deceased's  habits  of  drink  were  otherwise  than  as  indicated  in  his  an- 
swer. Indeed  the  evidence  does  not  show  that  he  averaged  a  drink  a 
month  prior  to  the  date  of  the  policy.  There  is  testimony  to  the  effect 
that  "he  took  a  drink  when  he  was  where  whisky  was,"  but  other  evidence 
showed  that  he  lived  about  twelve  miles  from  any  place  where  liquor 
was  sold,  and  that  his  visits  to  that  or  any  other  place  where  liquor  was 
sold  was  only  occasional. 

The  questions  propounded  were: 

"Habits. — Q.  What  is  your  practice  as  regards  the  use  of  spirits, 
wines,  malt  liquors  or  other  alcoholic  beverages  ?" 

"Answer.    A  drink  once  a  month." 

"Q.  Have  you  ever  been  a  free  drinker?  (If  yes,  it  should  be  stated 
for  how  long  and  to  what  degree,  and  whether  ever  delirium  tremens, 
or  other  injury  to  health.) 

"Answer.    No." 

The  following  clause  was  a  part  of  the  special  instructions,  to  the 
society's  medical  examiner,  as  shown  on  his  report: 

"In  reporting  overindulgence  in  drink,  draw  the  line — since  there 
must  be  some  fixed  standard — at  Anstie's  limit  of  a  daily  allowance 
equivalent  to  one  and  a  half  ounces  of  absolute  alcohol.  Such  allow- 
ance will  be  represented,  in  the  case  of  ardent  spirits,  by  three  ounces; 
of  sherry  or  other  strong  wine,  by  one  pint  bottle ;  of  strong  ale  or  por- 
ter, by  three  tumblerf uls ;  and  of  light  ale  or  beer,  by  four  or  five  tum- 
blerfuls." 

This  and  the  form  of  the  question  clearly  indicates  that  the  infor- 
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mation  sought  was  the  applicant's  habit  or  practice  in  the  respect  in- 
quired about.  If  this  is  true,  then  proof  of  occasional  excesses,  does  not 
show  a  breach  of  the  warranty. 

In  Mutual  Life  Insurance  Co.  v.  Simpson,  28  S.  W.  Rep.,  837,  a  like 
principle  is  laid  down  and  the  case  is  practically  in  point  upon  this 
question.  The  judgment  was  reversed  on  writ. of  error  to  the  Supreme 
Court,  88  Texas,  333,  but  that  portion  of  the  opinion  of  the  Court  of 
Civil  Appeals  above  referred  to,  while  the  subject  of  some  difference 
of  opinion  among  the  members. of  the  higher  tribunal,  was  not  dis- 
turbed. The  authorities  cited  by  Justice  Williams  in  Simpson's  case, 
supra,  amply  support  his  conclusion  that  where  a  question  is  addressed 
to  a  former  habit  of  drink  and  the  answer  is  "Not  at  all,"  proof  of  occa- 
sional excessive  drinking  not  amounting  to  a  habit  does  not  show  a 
breach  of  the  warranty.  In  this  case  no  habit  of  drink  is  shown  to  have 
existed  either  before  or  after  the  date  of  the  policy.  We  think  the 
court  was  authorized  to  conclude  from  the  evidence  that  defendant  had 
failed  to  establish  a  breach  of  the  warranty  in  the  respect  complained  of. 

The  policy  provided  that  the  insurer  should  not  be  responsible  if  the 
assured  committed  suicide  within  twelve  months  from  the  issuance  of 
the  policy,  and  appellant  insists  that  the  court  erred  in  holding  that  the 
evidence  failed  to  establish  suicide. 

The  testimony  shows  that  assured  was  a  practicing  physician  residing 
in  Leon  County,  about  twelve  miles  from  Centreville,  the  county  site. 
That  within  two  years  of  his  death  he  had  lost  four  children,  two  of 
them  having  died  but  a  short  time  before  his  death.  He  was  deeply 
grieved  at  the  death  of  his  children,  but  bore  up  bravely  and  comforted 
his  wife.  On  Friday  before  his  death  he  went  to  Centreville,  and  came 
home  that  night  somewhat  under  the  influence  of  liquor.  Brought  a 
half  pint  of  whisky  with  him.  He  ate  no  6upper  that  night,  and  com- 
plained of  feeling  bad.  Ate  no  breakfast  nor  dinner  next  day,  and  said 
he  wanted  no  supper,  but  drank  a  glass  of  buttermilk.  He  ate  no  break- 
fast Sunday  morning,  but  rode  off  on  his  horse.  He  had  attended  to 
his  professional  duties  on  Saturday,  and  on  Sunday  morning  called  at 
Bob  Spillers'  to  attend  a  sick  child.  About  12  o'clock  on  the  day  of  his 
death  he  was  seen  on  horseback  on  the  road  near  the  cemeterv.  He  said 
good  morning  to  a  friend  who  passed  him,  but  nothing  more,  and  it 
seemed  there  was  something  the  matter  with  him.  He  was  found 
about  sundown  in  the  cemetery  in  a  dying  condition.  He  had  pro- 
cured a  plank  about  the  length  of  himself;  had  laid  it  under  a  cedar 
tree  at  the  foot  of  the  graves  of  his  two  children ;  had  taken  off  his  coat, 
made  a  pillow  of  it,  and  lay  down  on  the  plank.  He  was  unconscious 
when  found,  and  never  regained  consciousness. 

Dr.  Clark  Turner,  who  saw  him  some  time  after  he  was  found,  testi- 
fied to  symptoms  of  morphine  poisoning,  and  that  he  found  on  deceased's 
person  a  vial  of  tablets  which  he  took  to  be  morphine.  This  witness 
testified  to  the  presence  of  other  symptoms  inconsistent  with  the  mor- 
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phirie  theory,  but  which  might  indicate  some  other  poison.  He  finally 
expressed  the  opinion  that  deceased  came  to  his  death  as  a  result  of 
a  combination  of  poisonous  drugs.  As  to  the  symptoms  displayed  by  the 
dying  man,  he  was  contradicted  by  other  witnesses,  and  was  shown  to 
have  made  inconsistent  and  contradictory  statements  at  the  inquest. 
The  value  of  his  testimony  was  addressed  to  the  trial  judge,  who  seems 
to  h&ve  disregarded  it,  and  we  can  not  say  he  should  not  have  done  so. 
It  was  also  shown  that  the  death  of  deceased  might  have  been  brought 
about  by  the  cumulative  effect  of  doses  of  morphine,  taken  not  with 
suicidal  intent,  but  to  alleviate  pain,  and  it  was  shown  that  deceased 
was  suffering  from  neuralgia. 

It  was  further  shown  in  support  of  the  .suicide  theory  that  deceased 
had  failed  to  get  his  medical  certificate;  that  he  was  melancholy  over 
his  gloomy  financial  prospects.  He  had  inquired  of  a  friend  as  to  the 
suicide  clause  in  insurance  policies,  and  stated  that  he  did  not  think 
they  should  be  permitted  to  be  so  written.  This  same  witness  testified 
that  he,  deceased,  said  the  way  his  affairs  then  stood  his  family  would 
be  better  off  if  he  were  dead.  Another  witness  testified  that  deceased 
had  stated  the  day  before  that  he  had  been  drunker  Friday  than  he  had 
been  in  ten  years,  and  that  his  wife  "had  got  after  him  about  it." 

Under  this  evidence  appellant  contends  that  the  conclusion  was  irre- 
sistible that  deceased  committed  suicide,  and  that  the  trial  court  should 
have  so  found.  We  concede  that  the  evidence  points  strongly  in  that 
direction,  but  the  burden  of  proof  is  on  the  appellant  upon  this  issue, 
and  other  evidence  in  the  case  renders  it  probable  that  deceased  came 
to  his  death  from  natural  causes,  or  else  that  nontoxic  *doses  of  mor- 
phine had  acted  cumulatively  upon  his  heart,  the  action  of  which  had 
already  been  weakened  by  liquor,  and  that  the  suicidal  purpose  was  not 
present.  It  was  shown  that  he  was  busy  winding  up  his  affairs  pre- 
paratory to  moving  to  Centreville.  That  he  had  rented  a  house  there 
and  planted  a  garden.  That  his  every  act  indicated  preparation  for  and 
hope  of  a  continuation  of  life.  He  bade  farewell  to  neither  friend  nor 
loved  one  and  left  no  note  or  other  indication  of  a  purposed  death.  He 
was  ill  and  suffering  with  neuralgia,  and  went  to  the  shade  of  the  trees 
near  the  children's  graves  perhaps  to  rest  and  escape  the  heat.  It  was 
shown  to  be  a  hot  day.  He  took  the  precaution  to  get  in  the  shade,  and 
to  use  the  language  of  one  of  the  witnesses,  "he  had  made  himself  com- 
fortable." In  this  state  of  the  record  we  are  not  able  to  say  that  the 
court  should  have  arrived  at  a  different  conclusion. 

A  motion  for  continuance  was  made  to  enable  the  appellant  to  pro- 
cure the  testimony  of  Bob  Spillers,  whose  house  deceased  had  visited 
the  day  of  his  death.  Appellant  claimed  this  witness  would  testify 
-that  deceased  had  said  to  him  that  he  intended  to  end  his  life.  The 
subpoena  for  this  witness  was  issued  on  the  eve  of  the  trial,  when  the 
witness  had  temporarily  left  the  county.  No  sufficient  excuse  was 
given  for  not  making  an  earlier  effort  to  procure  his  testimony,  and  we 
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think  the  trial  court  correctly  held  that  the  appellant  had  been  negli- 
gent in  not  sooner  learning  of  the  witness  and  of  the  knowledge  he 
claimed  to  possess. 

None  of  the  other  assignments  require  our  notice.    We  have  found 
no  reversible  error.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  or  Texas  v. 

J..  J.  Goodnight. 

Decided  April  18,  1903. 

1. — Setting  Fires— Railroads — Presumption — Negligence— Burden  of  Proof. 

Where  property  is  shown  to  have  been  injured  or  destroyed  by  fire  from  the 
engine  of  a  railway  company,  a  presumption  of  negligence  arises,  and  the  bur- 
den ia  on  the  company  to  overthrow  such  presumption. 

2. — Same — Ordinary  Care — Best  Appliances. 

It  is  the  duty  of  the  railway  company  to  seek  the  best  appliances  for  pre- 
venting the  escape  of  fire  from  its  engines,  and  to  use  ordinary  care  to  secure 
them  and  to  keep  them  in  proper  repair,  and  a  charge  making  it  the  absolute 
duty  of  the  company  to  equip  its  engines  with  "the  best  approved  appliances  in 
use,"  was  error. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before  Hon. 
L.  B.  Cobb. 

E.  B.  Perkins  and  Frost,  Neblett  &  Blanding,  for  appellant. 

Callicutt  &  Call,  for  appellee. 

TEMPLETOET,  Associate  Justice. — Goodnight  sued  the  railway 
company  to  recover  damages  sustained  by  him  on  account  of  a  fire  which 
destroyed  his  grass  and  fences  and  injured  his  land,  it  being  alleged  that 
the  fire  was  caused  by  sparks  negligently  emitted  from  one  of  the  com- 
pany's engines.    Trial  by  jury  and  judgment  for  the  plaintiff. 

The  court  instructed  the  jury  as  follows :  "When  fire  is  set  out  by 
sparks  from  an  engine  on  a  railroad,  it  is  presumed  that  the  fire  is  the 
result  of  negligence  on  the  part  of  the  railroad  company,  unless  it  is 
proved  that  the  engine  was  provided  with  the  best  approved  apparatus 
in  use  for  preventing  the  escape  of  sparks  from  the  engine,  and  that  the 
engine  was  properly  operated.  If  it  be  proved  that  the  engine  was  so 
equipped  and  operated,  such  proof  rebuts  and  removes  the  presumption 
of  negligence.  There  are  two  propositions  of  fact  involved  in  this  case. 
First,  was  the  fire  that  wrought  injury  to  the  plaintiff's  property  set  out 
by  sparks  emitted  from  defendant's  engine?  Second,  was  said  engine 
equipped  with  the  best  approved  appliances  in  use  for  preventing  the 
escape  of  sparks  therefrom,  and  was  said  engine  properly  managed  ?    If 
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the  first  is  proved  by  the  evidence  and  the  second  not  proved,  plaintiff 
must  recover.  If  the  first  is  not  proved,  or  being  proved,  the  second 
is  also  proved,  the  defendant  must  have  the  verdict.  The  burden  of  - 
proof  is  upon  plaintiff  to  establish  by  the  preponderance  of  the  evidence 
the  first  proposition,  and  if  that  has  been  done,  then  the  burden  is  upon 
the  defendant  to  so  grove  the  second  proposition.  If  you  believe  from 
the  evidence  that  on  August  26,  1901,  while  an  engine  of  defendant  was 
passing  along  its  railroad,  there  escaped  from  said  engine  sparks  that 
set  out  fire  which  consumed  and  injured  plaintiff's  grass  and  other 
property  as  alleged  in  his  petition,  and  if  you  do  not  believe  from  the 
evidence  that  said  engine  was  provided  with  the  best  approved  appliances 
in  use  for  the  prevention  of  the  escape  of  sparks  therefrom  and  that 
said  engine  was  properly  operated,  you  will  find  for  the  plaintiff.  If 
the  evidence  does  not  show  that  the  fire  was  set  by  sparks  from  de- 
fendant's engine,  you  will  find  for  the  defendant.  If  you  find  from  the 
evidence  that  the  fire  was  set  out  by  sparks  from  the  engine,  yet  if  you 
believe  from  the  evidence  that  the  engine  was  supplied  with  the  best 
approved  appliances  in  use  for  preventing  the  escape  of  sparks  and  was 
properly  operated,  you  will  find  for  defendant." 

"We  think  the  charge  correctly  expressed  the  law  with  reference  to 
the  burden  of  proof  and  the  presumption  of  negligence.  It  is  well  set- 
tled in  this  State  that  where  property  is  shown  to  have  been  injured  or 
destroyed  by  fire  from  the  engine  of  a  railway  company,  a  presumption 
of  negligence  arises,  and  the  burden  is  on  the  company  to  overthrow 
such  presumption.  Railway  v.  Home,  69  Texas,  643,  and  authorities 
there  cited.  It  was  necessary  for  the  jury  to  be  informed  of  the  rule, 
and  this  could  be  done  only  through  the  medium  of  the  charge. 

We  think,  however,  that  the  charge  is  subject  to  another  criticism 
urged  against  it.  The  learned  atrial  judge  appears  to  have  proceeded 
upon  the  theory  that  the  railway  company  was  under  an  absolute  duty 
to  equip  its  engine  with  "the  best  approved  appliances  in  use  for  pre- 
venting the  escape  of  fire  therefrom,"  and  to  keep  the  same  in  proper 
repair.  We  do  not  concur  in  this  view  of  the  law.  The  duty  is  abso- 
lute only  when  made  so  by  statute.  We  have  no  such  statute  in  this 
State,  and  the  rule  at  common  law,  which  holds  railway  companies 
liable  only  for  fires  negligently  set  out,  must  be  applied.  We  so  held 
in  Railway  v.  Miller,  66  S.  W.  Rep.,  139,  and  see  no  reason  for  chang- 
ing our  opinion.  The  rule  that  railway  companies  are  responsible  only 
for  fires  caused  by  their  negligence  appears  to  have  been  uniformly  ap- 
plied by  the  courts  of  this  State  as  a  matter  of  course.  The  rule  is 
stated  by  Shearman  &  Redfield  in  their  work  on  Negligence,  section 
672,  in  this  language:  "A  railroad  company,  authorized  by  its  charter 
to  use  steam  power,  has  necessarily  the  right  to  use  fire  as  a  means  of 
generating  steam,  and  is  not  liable  for  injuries  by  sparks,  smoke  or 
coals  escaping  from  its  locomotives,  if  it  has  adopted  every  known  rea- 
sonable precaution  against  such  accidents;  though  it  will  be  held  liable 
32  Civil— 17. 
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therefor,  if  such  precautions  are  not  adopted.  The  most  that  can  be 
required  of  it,  in  the  matter  of  providing  its  locomotives  with  suitable 
spark-arresters,  and  of  keeping  its  right  of  way  free  from  combustible 
materials,  is  the  exercise  of  ordinary  care,  skill  and  diligence  to  that  end. 
If,  notwithstanding  the  exercise  of  such  care,  sparks  escape  from  a  loco- 
motive and  set  fire  to  adjacent  property,  the  damage  is  an  incident  of 
the  operation  of  railroads,  and  must  be  borne  by  the  owner  of  the 
property." 

It  follows  that  if  the  defendant  in  this  case  used  ordinary  care  in 
selecting  and  keeping  in  good  repair  the  proper  appliances  for  prevent- 
ing the  escape  of  fire  from  the  engine  in  question,  a  charge  of  negligence 
can  not  be  based  on  the  fact  that  its  said  engine  was  not  equipped  with 
better  or  more  efficient  appliances.  There  was  evidence  tending  to 
show  that  the  defendant  had  used  such  care,  and  it  was  entitled  to  have 
the  issue  squarely  presented  to  the  jury.  The  court  refused  a  special 
charge  requested  by  the  defendant,  which  was  at  least  sufficient  to  call 
attention  to  this  phase  of  the  case.  So,  even  if  the  error  in  the  main 
charge  should  be  held  to  be  merely  one  of  omission,  it  could  not  be  con- 
sidered harmless.  It  was  the  duty  of  the  company  to  seek  the  best 
appliances  and  to  use  ordinary  care  to  Becure  such  appliances  and  to 
keep  the  same  in  proper  repair.  If  it  did  so,  it  is  not  chargeable  with 
negligence  on  that  account. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

* 

ON  REHEARING. 

Appellee's  motion  for  rehearing  is  accompanied  by  an  able  argument 
in  support  of  his  contention  that  we  erred  in  holding  that  appellant  was 
not  under  an  absolute  duty  to  have  its  engine  equipped  with  the  most 
approved  appliances  in  use  for  the  prevention  of  the  escape  of  fire,  but 
was  only  bound  to  use  ordinary  care  to  that  end.  The  very  question 
was  decided  by  our  Supreme  Court  in  Railway  Co.  v.  Carter,  68  S.  W. 
Eep.,  168,  where  it  is  said :  "The  trial  court  committed  error  in  the 
charge  given,  under  the  facts  of  this  case,  in  failing  to  instruct  the  jury 
that  it  was  the  duty  of  the  railway  company  to  use  ordinary  care  to  pro- 
vide its  engines  with  the  best  approved  devices  for  preventing  the  escape 
of  sparks  and  fire  therefrom.  *  *  *  The  charge  of  the  court  pre- 
sents the  law  applicable  to  a  case  in  which  the  question  is  the  character 
of  the  spark-arrester  required  by  law,  but,  under  the  facts  of  this  case, 
the  charge  given  failed  to  submit  an  important  issue, — the  question  of 
diligence  in  the  selection  of  the  apparatus.  The  testimony  in  this  case 
tended  to  prove  that  each  of  two  different  kinds  of  spark-arresters  was 
used  by  railroad  companies,  and  each  was  considered  by  experienced 
railroad  men  as  better  than  the  other,  which  produced  a  condition  in 
which  it  was  necessary  for  the  railroad  company  to  make  a  choice  be- 
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tween  the  two.  Under  this  state  of  facts,  it  was  the  duty  of  the  railroad 
company  to  exercise  ordinary  care  (that  is,  such  care  as  a  man  of  ordi- 
nary prudence  would  exercise  under  like  circumstances)  to  select  and 
use  the  better  of  the  two ;  but,  having  used  such  care  as  the  law  requires, 
it  can  not  be  held  that  a  failure  of  judgment  honestly  exercised  in  an 
attempt  to  discharge  the  duty  should  render  the  company  liable." 

Further  on  in  the  opinion  the  court  says:  "In  passing  upon  this 
question,  courts  have  usually  expressed  the  rule  without  the  qualifica- 
tion, because  the  facts  in  the  case  do  not  demand  it.  The  standard 
established  is  that  the  railroad  company  must  select  the  best  devices  in 
use  for  the  purpose  of  arresting  sparks  and  for  preventing  the  escape 
of  fire  from  the  locomotive,  and  it  is  said  that  a  man  of  ordinary  pru- 
dence will  do  so.  *  *  *  But  this  does  not  prescribe  the  form  of 
charge  to  be  given,  which  must  conform  to  the  facts  of  each  case."  The 
first  quotation  sustains  the  holding  of  this  court,  and  the  second  ex- 
plains the  supposed  conflict  between  our  opinion  and  the  cases  cited  by 
appellee.  As  stated  in  the  original  opinion,  the  facts  of  this  case  raise 
the  issue  as  to  whether  or  not  the  railway  company  exercised  ordinary 
care  to  have  its  engine  equipped  with  the  proper  appliances,  and  called 
for  a  charge  directly  submitting  the  issue  to  the  jury.  In  the  cases  re- 
lied on  by  appellee,  no  such  issue  was  being  considered  by  the  court. 

Th$  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Mrs.  N.  E.  C.  Berry. 

Decided  February  21,  1903. 

1.— Railroads— Blowing  Whistle  for  Crossing. 

The  statutory  requirement  that  the  whistle  of  the  engine  shall  be  blown 
at  a  distance  of  at  least  eighty  rods  from  a  public  crossing  does  not  apply  in 
the  case  of  a  train  starting  from  a  point  less  than  eighty  rods  from  the  cross- 
ing. Rev.  Stats.,  art.  4507.  (That  the  bell,  however,  must  be  kept  ringing,  see 
Railway  v.  Greer,  32  Texas  Civ.  App.,  — ,  75  S.  W.  Rep.,  552.) 

2. — Same— Injury  Caused  by  Fright — Sudden  Peril— Charge  Assuming  Negligence. 
A  charge  that  "the  fact  that  plaintiff  may  have  stepped  in  the  wrong  direc- 
tion, thereby  suddenly  placing  himself  in  peril  [from  a  passing  engine],  would 
not  defeat  her  recovery,"  was  on  the  weight  of  evidence  as  assuming  that  plain- 
tiff was  placed  in  a  perilous  position  by  the  negligence  of  the  defendant. 

Appeal  from  the  District  Court  of  Van  Zandt.     Tried  below  before 
Hon.  J.  G.  Russell. 

T.  J.  Freeman  and  H.  M.  Cate,  for  appellant. 

W.  B.  Wynne,  for  appellee. 
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BOOKHOUT,  Associate  Justice. — This  is  a  suit  by  the  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries  sustained 
by  her  in  being  struck  and  knocked  down  by  one  of  the  appellant's 
engines.  A  trial  resulted  in  a  verdict  and  judgment  for  the  appellee, 
and  the  railway  company  appealed. 

1.  Edgewood  is  a  station  on  the  line  of  the  Texas  &  Pacific  Railroad 
in  Van  Zandt  County.  It  has  about  400  inhabitants  and  ten  business 
houses.  The  appellant  maintains  two  tracks  through  the  town,  the 
northern  track  being  defendant's  main  track,  and  the  one  next  to  it 
on  the  south  being  its  passing  track.  The  depot  is  south  of  both  tracks. 
The  business  part  of  the  town  is  north  of  the  main  track.  There  is  a 
pufilic  road  or  street  running  south  from  the  business  part  of  town 
crossing  the  railroad  right  of  way  on' the  east  side  of  the  depot.  A 
freight  train  ran  into  Edgewood,  coming  from  the  east,  and  went  in 
on  the  passing  track  and  came  to  a  standstill,  leaving  the  main  track 
clear  for  the  east-bound  passenger  train.  The  freight  train  was  cut 
so  as  to  leave  the  crossing  clear.  The  east-bound  passenger  train  came 
in  on  the  main  track  and  stopped;  the  appellee  got  off  this  train  and 
went  south  over  the  crossing  to  the  depot.  After  the  passenger  train 
had  pulled  out  the  freight  train  was  coupled  up  and  backed  out  of  the 
side  track  east  about  150  yards  onto  the  main  track.  It  was  then  started 
west  on  the  main  track ;  it  being  down  grade  the  steam  was  shut  off  and 
the  train  permitted  "tb  roll  down"  by  its  own  weight,  and  was  running 
from  four  to  six  miles  per  hour  when  it  reached  fthe  crossing.  The 
appellee,  when  she  saw  the  freight  train  back  out,  started  from  the 
depot  to  cross  over  to  the  business  part  of  town.  She  had  just  cleared 
the  north  rail  of  the  main  track  when  she  was  struck  by  the  crossbeam 
of  the  engine  of  the  approaching  train.  She  was  knocked  down  and 
injured.  The  track  was  straight,  and  she  could  have  seen  the  approach- 
ing train  had  she  looked.  She  says  she  did  not  hear  any  signal  or  noise 
and  that  she  did  not  look.  The  evidence  is  conflicting  as  to  whether  the 
bell  on  the  engine  was  being  rung.  The  evidence  tends  to  show  that  a 
train  rolling  down  as  this  was  does  not  make  very  much  noise. 

The  court  instructed  the  jury  as  follows:  "And  if  you  further  find 
that  the  employes  of  the  defendant  operating  said  engine  failed  to  blow 
the  whistle  of  said  engine  and  ring  the  bell  of  said  engine  at  a  distance 
of  at  least  eighty  rods  from  said  crossing,  or  failed  to  keep  said  bell 
ringing  until  said  engine  crossed  said  public  road  or  stopped,  and  if  you 
further  so  find  that  the  failure  of  said  employes  to  blow  said  whistle 
and  ring  said  bell,  or  the  failure  of  said  employes  to  keep  said  bell  ring- 
ing as  aforesaid,  was  the  proximate  cause  of  plaintiff  being  struck  and 
injured,  then  you  will  find  for  the  plaintiff,  unless  you  find  otherwise 
under  the  instructions  hereinafter  given  you."  The  giving  of  this 
charge  is  assigned  as  error.  The  charge  was  not  applicable  to  the  case 
as  made.  When  the  freight  train  backed  out  from  the  passing  track 
onto  the  main  track  it  did  not  reach  a  point  eighty  rods  from  the  cross- 
ing, but  only  about  150  yards  to  a  switch,  where  it  cleared  the  passing 
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track  and  started  west  on  the  main  track,  and  hence  it  could  not  have 
given  the  signal  for  a  crossing  required  by  article  4507  of  the  Revised 
Statutes.  In  such  a  case  the  statute  does  not  apply.  Railway  Co.  v. 
Greer,  29  Texas  Civ.  App.,  561 ;  Railway  Co.  v.  Nycum,  34  S.  W.  Rep., 
460. 

2.  It  is  insisted  that  the  court  erred  in  giving  a  special  charge  to 
the  jury  at  the  request  of  the  plaintiff,  reading:  'TTou  are  further 
charged  in  this  case  that  if  you  should  find  from  the  evidence  that 
plaintiff,  in  crossing  the  track  of  defendant  company,  had  gotten  across 
the  track  and  reached  a  place  of  safety,  and  if  she  had  remained  where 
she  then  was  that  she  would  have  escaped  injury,  and  that  she  turned 
back  suddenly  toward  the  track  upon  the  sudden  approach  of  the  train, 
and  that  the  cause  of  her  turning  was  the  sudden  approach  of  the  train 
in  close  proximity  to  her,  and  that  her  act  was  such  as  an  ordinarily 
prudent  person  might  have  been  expected  to  do  under  like  circum- 
stances ;  and  if  you  further  find  that  the  employes  in  charge  of  the  train 
were  guilty  of  negligence  in  operating  the  train,  as  the  same  has  been 
defined  to  you,  then  I  charge  you  that  the  fact  that  she  may  have  stepped 
in  the  wrong  direction,  thereby  suddenly  placing  herself  in  peril,  would 
not  defeat  her  recovery,  if  you  find  that  her  so  doing  was  caused  by 
the  negligence  of  the  defendant's  employes."  The  charge  is  subject 
to  the  criticism  that  it  is  upon  the  weight  of  the  evidence  in  telling  the 
jury  that  "the  fact  that  she  may  have  stepped  in  the  wrong  direction, 
thereby  suddenly  placing  herself  in  peril,  would  not  defeat  her  recov- 
ery." It  assumes  that  the  appellee  was  placed  in  a  perilous  position  by 
the  negligence  of  the  defendant,  and  that  appellee  was  thereby  induced^ 
to  step  in  the  wrong  direction.  If,  by  the  negligence  of  the  railway 
company,  appellee  was,  without  her  fault,  placed  in  a  position  of  peril, 
and  as  a  resule  thereof,  in  her  effort  to  save  her  life,  she  started  back 
across  the  track,  the  same  would  not  necessarily  amount  to  negligence 
on  her  part.  Railway  Co.  v.  Neff,  87  Texas,  303 ;  Railway  Co.  v.  Rogers, 
91  Texas,  52 ;  Railway  Co.  v.  Oslin,  26  Texas  Civ.  App.,  370,  2  Texas 
Ct.  Rep.,  1035. 

The  issues  as  to  whether,  under  all  the  facts,  plaintiff  was  guilty  of 
negligence  in  failing  to  discover  the  approaching  train,  and  if  not, 
whether  she  was  placed  in  a  position  of  peril  by  the  negligence  of  the 
defendant  which  proximately  caused  her  injury,  should  have  been 
clearly  submitted  to  the  jury  in  a  proper  charge. 

'  For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Minnie  Royals  et  al.  v.  A.  Lacey. 

Decided  April  22,  1903. 

1. — Acknowledgment — Deed — Married  Woman — Impeaching  Certificate. 

Where  the  certificate  of  an  officer,  since  dead,  to  the  acknowledgment  by  a 
married  woman  of  a  deed  of  homestead  property  was  impeached  by  the  unsup- 
ported testimony  of  the  wife  to  the  effect  that  the  deed  was  never  read  or  ex- 
plained to  her  by  the  officer,  and  that  she  did  not  know  a  deed  was  then  being 
made,  and  on  this  latter  point  she  was  contradicted  by  other  witnesses,  a  find- 
ing upholding  the  deed  and  certificate  was  supported  by  the  evidence. 

2. — Arbitration — Compliance  with  Agreement. 

Where  plaintiffs  sued  to  recover  homestead  property  which  they  had  previ- 
ously conveyed  to  defendant's  vendor,  alleging  that  their  deed  of  it  had  never 
been  duly  executed  by  the  wife,  it  was  not  error  for  the  court  to  refuse  to  per- 
mit plaintiffs  to  prove  that  there  was  a  controversy  about  the  deed  which  was 
by  agreement  submitted  to  arbitration,  and  that  the  arbitrators  found  that  the 
deed  was  to  be  returned  to  plaintiffs,  and  that  the  money  and  notes  were  to 
be  returned  to  the  purchaser,  where  it  was. not  shown  that  such  alleged  arbitra- 
tion occurred  before  the  land  was  sold  to  defendant,  nor  that  plaintiffs  had 
offered  to  return  the  purchase  money  notes  and  refund  the  purchase  money 
paid. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hoil 
H   C.  Connor. 

Evans  &  Elder  and  John  G.  Nix,  for  appellants. 

J   0.  Matthews,  for  appellee. 

KEY,  Associate  Justice. — From  a  judgment  in  favor  of  the  defend- 
ant, in  an  action  of  trespass  to  try  title,  the  plaintiffs  have  appealed. 
The  only  issue  of  fact  in  the  court  below  was  whether  or  not  the  plain- 
tiff Minnie  Royals,  who  was  a  married  woman,  had  executed  a  deed  in 
the  manner  required  by  law.  The  deed  referred  to  was  in  the  usual 
form,  was  signed  by  Minnie  Royals  and  her  husband  C.  H.  Royals,  and 
the  certificate  of  acknowledgment  was  in  compliance  with  the  require- 
ments of  the  statute.  The  land  was  homestead  at  the  time  that  the 
deed  was  made.  The  notary  public  who  made  the  certificate  of  acknowl- 
edgment was  dead  at  the  time  of  the  trial. 

Mrs.  Royals  testified  as  follows:  "I  did  not  sign  the  deed  nor 
authorize  any  other  person  to  sign  it  for  me.  I  did  not  appear  before 
J.  F.  Puckett,  the  notary  before  whom  the  same  purports  to  have  been 
acknowledged,  for  the  purpose  of  acknowledging  the  deed.  The  deed 
was  never  read  over  or  explained  to  me  by  said  notary  or  by  any  other 
person,  and  I  did  not  acknowledge  that  I  had  signed  the  conveyance, 
and  did  not  in  any  manner  acknowledge  the  same  to  be  my  act  and 
deed.  I  can  neither  read  nor  write.  My  husband  C.  H.  Royals  had 
sold  the  place  and  wanted  me  to  join  him  in  the  conveyance  and  I 
refused  to  do  so.  On  the  morning  of  the  3d  day  of  March,  1898,  I 
went  with  my  husband  in  a  buggy  to  Celeste  to  get  some  medicine  for 
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my  sick  boy,  and  when  we  drove  up  in  front  of  Mc William's  drug  store, 
I  saw  Mr.  Puckett  standing  in  front  of  the  house,  and  he  motioned  for 
me  to  come  to  him,  and  Mr.  Royals  said  to  me  that  there  was  Mr. 
Puckett,  who  perhaps  wanted  to  see  me.  I  went  into  the  store.  I  fol- 
lowed Mr.  Puckett  to  a  little  off  in  the  rear  of  the  house.  When  we  got 
in  there,  there  was  a  man  in  there  who  was  a  stranger. to  me,  but  whom  I 
have  since  learned  was  Dr.  White.  Mr.  Puckett  laid  a  paper  on  the 
table  and  said  Tut  your  name  down  here/  I  answered,  'I  can't  write/ 
Puckett  said  to  the  man  standing  in  the  door,  *You  put  her  name  down ; 
I  am  so  nervous  I  can't  write/  The  man  sat  down  preparatory  to 
writing  the  name,  and  remarked  to  me,  'What  are  your  initials?'  Mr. 
Puckett  replied,  'Put  it  down  Mrs.  Minnie  Royals/  That  was  all  that 
was  said  and  done.  Mr.  Puckett  said,  'That  is  all,'  and  I  got  up  and 
walked  out.  I  never  saw  any  deed.  I  did  not  know  what  the  paper 
was.  I  never  saw  it  before  nor  since.  Mr.  Puckett  never  told  me 
what  the  paper  was,  and  no  one  else  informed  me  what  it  was." 

Cross-examination :  "I  did  not  get  the  deed  and  hand  it  to  my  hus- 
band and  he  deliver  it  to  Clymer  in  my  presence.  Mr.  Royals  kept  his 
papers  in  a  desk,  and  if  I  got  any  papers  for  him,  I  did  not  know  what 
they  were.  I  did  not  tell  anyone  that  morning  that  I  was  going  down 
to  sign  a  deed  to  my  home.  We  lived  on  the  place  until  December  fol- 
lowing. I  told  Mrs.  Hudson  in  Mc Williams'  drugstore  that  I  did  not 
intend  to  sign  my  rights  away  to  my  home.  We  moved  to  south  Texas 
in  December,  1898;  we  bought  a  place  there,  built  a  house  on  it  and 
made  two  crops;  sold  out  the  place;  I  signed  the  deed  and  we  moved 
back." 

Re-examination:  "I  did  not  leave  my  home  voluntarily.  My  boy 
was  bad  sick,  and  my  husband  said  he  was  going  to  carry  him  any  way, 
and  I  went  because  he  was  going  to  carry  my  boy.  He  bought  the  place 
down  there  and  improved  it  over  my  protest.  I  told  him  that  if  he  was 
going  to  move  there  that  we  wanted  to  rent  until  we  could  come  back 
to  our  home.  If  the  deed  was  delivered  to  Clymer  in  my  presence  at 
my  house  I  did  not  know  what  they  were  doing.  I  knew  that  Mr. 
Royals  wanted  to  sell  and  wanted  me  to  sell,  and  as  soon  as  I  found  out 
that  Clymer  was  claiming  the  place  and  had  paid  Mr.  Royals  some 
money  and  notes,  I  insisted  that  they  all  be  returned  to  Mr.  Clymer. 
Mr.  Royals  went  to  see  him  two  or  three  times  and  sent  for  him.  They 
had  an  arbitration  over  the  matter,  and  I  thought  it  was  all  settled  until 
I  moved  to  south  Texas." 

Dr.  C.  E.  White  testified  that  the  notary  public  and  Mrs.  Royals  came 
into  his  office,  and  one  of  them  requested  him  to  sign  Mrs.  Royals'  name 
to  a  paper,  which  he  did,  and  left  the  office  immediately. 

E.  T.  Clymer,  the  grantee  in  the  deed,  and  under  whom  the  defendant 
Lacey  holds,  testified  that  he  purchased  the  land  in  controversy;  that 
when  he  went  to  Mr.  Royals'  house  to  close  up  the  transaction,  Mr. 
Royals  told  his  wife  to  give  him  the  deed  and  notes,  which  6he  did, 
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bringing  them  out  of  an  adjoining  room,  whereupon  Clymer  signed 
the  notes  and  paid  Royals  $150. 

Mrs.  Royals'  acknowledgment  to  the  deed  was  dated  March  3,  1898, 
and  a  witness  named  Beulah  Stallings  testified  that- on  that  particular 
day  she  saw  Mrs.  Royals  and  her  husband  passing  by  her  place  and 
going  to  the  town,  of  Celeste,  where  the  deed  was  acknowledged ;  that 
6he  had  a  conversation  with  Mrs.  Royals,  and  the  latter  told  her  that 
she  was  going  that  morning  to  sign  her  land  away. 

Mrs.  Emma  C.  Hudson  testified  tfyat  about  the  1st  of  March,  1898, 
she  saw  Mrs.  Royals  in  a  drugstore  in  Celeste,  and  asked  her  what  she 
was  doing  there,  and  she  said  she  had  come  to  make  the  deed  to  her  land. 

Mrs.  Lucy  Clymer  testified  that  she  was  present  when  the  deed  was 
delivered  to  her  stepson,  E.  T.  Clymer,  and  that  Mrs.  Royals  went  to 
the  desk  and  got  it,  and  either  she  or  her  husband  delivered  it  to  E.  T. 
Clymer,  and  that  Mrs.  Royals  said  nothing  by  way  of  objection  to  sell- 
ing the  property. 

The  burden  rested  upon  the  plaintiffs  to  show  that  the  certificate  of 
acknowledgment  was  false;  and  considering  the  certificate  itself,  which 
was  an  official  act  of  the  deceased  officer,  as  evidence,  and  the  testimony 
submitted  by  the  defendant  which  tended  to  support  the  certificate  and 
overthrow  the  testimony  given  by  Mrs.  Royals,  we  hold  that  the  judg- 
ment is  amply  supported  by  testimony. 

The  only  other  question  presented  relates  to  the  action  of  the  court  in 
refusing  to  permit  plaintiffs  to  prove  "that  the  controversy  about  the 
deed  was  by  agreement  submitted  to  arbitration,  and  that  the  arbitra- 
tors found  that  the  deed  was  to  be  returned  to  the  plaintiffs,  and  thafe 
the  money  and  notes  were  to  be  returned  to  Clymer."  It  is  not  shown 
that  the  alleged  arbitration  occurred  before  Clymer  sold  the  land  to 
the  defendant ;  nor  did  the  plaintiffs  offer  to  prove  such  facts  as  would 
make  the  arbitration  binding  upon  the  defendant.  Furthermore,  if  it 
was  a  statutory  arbitration,  it  should  have  been  reported  to  the  court, 
and  the  award  entered  as  a  judgment  of  the  court.  But  whether  a 
statutory  or  common  law  arbitration,  before  the  plaintiffs  could  claim 
any  benefit  under  it,  it  was  necessary  for  them  to  show  compliance*  on 
their  part,  and  the  bill  of  exceptions  does  not  state  that  they  showed 
or  offered  to  show  that  they  had  offered  to  return  the  purchase  money 
notes  and  refund  the  purchase  money  paid.  Hence,  no  error  was  com- 
mitted in  excluding  the  testimony  referred  to. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 
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Ethel  McGrew  v.  St.  Louis,  San  Francisco  &  Texas 

Eailway  Company  et  al. 

Decided  April  22,  1903. 

1. — Personal  Injury — Expert  Evidence — Simulation. 

In  an  action  for  personal  injury  where  plaintiff  claimed  that  she  had  no 
feeling  in  her  limbs,  and  it  was  contended  that  some  of  her  pretended  injuries 
were  simulated,  it  was  error  for  the  court  to  refuse  to  permit  a  physician  to 
testify  that  she  was  not  simulating  the  absence  of  pain  upon  the  application 
of  certain  tests  by  him,  he  having  previously  testified  that  he  had  made  such 
tests  and  that  they  showed  she  had  no  feeling  in  her  limbs. 

2. — Railroads — Signals  at  Crossings — Person  Near  Track. 

At  places  where  public  streets  cross  the  tracks  of  a  railway,  and  at  other 
places  in  close  proximity  to  the  track,  which  the  public  have  the  right  to  use 
and  which  are  so  used,  the  servants  of  the  company,  when  in  charge  of  locomo- 
tives and  trains,  must,  in  approaching  such  places,  exercise  ordinary  care  not 
only  to  discover  if  persons  are  on  the  track,  but  must  also  exercise  such  care 
to  ascertain  if  any  are  in  near  proximity,  and  are  about  to  cross  the  track. 

3. — Same — Evidence  Raising  Issue. 

Where  there  was  some  evidence  that  plaintiff,  driving  a  horse  to  a  buggy, 
was  within  twenty -five  or  thirty  feet  of  the  crossing  at  the  time  the  train 
approached  it  and  whistled  as  it  crossed,  the  court  should  have  submitted  the 
issue  of  the  railway  company's  liability  upon  the  theory  that  the  engineer 
operating  the  locomotive  could,  in  the  exercise  of  ordinary  care,  by  keeping  a 
proper  lookout,  have  discovered  the  near  proximity  of  plaintiff  and  the  team 
to  the  track. 

4. — Same — Forbearing  to  Sound  Wnistle. 

The  engineer  blew  the  whistle  for  a  crossing  ahead  at  a  time  when  he  was 
on  another  crossing  and  near  plaintiff's  team.  There  was  no  evidence  that  he 
had  then  discovered  or  had  reason  to  believe  that  some  one  else  was  in  a  peril- 
ous situation  at  the  next  crossing,  or  that  conditions  existed  there  at  that  time 
such  as  made  it  necessary  for  him  to  put  plaintiff  in  peril  by  complying  with 
the  statutory  duty  of  blowing  the  whistle  for  the  crossing  ahead.  Held,  that 
it  was  for  the  jury  to  determine  whether  the  blowing  of  the  whistle  was  unnec- 
essary and  constituted  negligence. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  Rice  Maxcy. 

Randell,  Wood  &  Hassell  and  Wilkins,  Vinson  &  Moore,  for  appel- 
lant. 

L.  F.  Parker,  Head  &  Dillard,  and  Baker,  Botts,  Baker  &  Lovett,  for 
appellees. 

FISHER,  Chief  Justice. — This  suit  was  instituted  in  the  District 
Court  of  Grayson  County,  Texas,  by  Ethel  McGrew,  minor,  through  her 
next  friend  R.  B.  McGrew,  against  the  St.  Louis,  San  Francisco  &  Texas 
Railway  Company,  the  St.  Louis  &  San  Francisco  Railway  Company, 
the  Houston  &  Texas  Central  Railroad  Company,  Johnson  Brothers 
&  Faught,  and  McCabe  &  Steen,  to  recover  damages  for  personal  in- 
juries sustained  by  her  on  Houston  Avenue,  in  Denison,  Texas,  on 
April  19,  1901,  by  the  horse  which  she  was  driving  to  a  buggy  be- 
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coming  frightened  at  a  passing  train  belonging  to  the  defendants  St. 
Louis  &  San  Francisco  Railroad  Company  and  the  St.  Louis,  San  Fran- 
cisco &  Texas  Railway  Company,  and  being  operated  over  the  track  of 
the  Houston  &  Texas  Central  Railroad  Company,  said  horse  running 
away  and  throwing  plaintiff  from  the  buggy  onto  the  ground  with  great 
force  and  violence. 

The  defendants  McCabe  &  Steen  answered  by  general  demurrer  and 
general  denial,  and  at  the  close  of  plaintiff's  evidence  a  nonsuit  was 
taken  by  the  plaintiff  as  to  them.  Defendants  Johnson  Brothers  & 
Faught,  not  having  been  served  with  citation,  were  dismissed  from  the 
case. 

The  defendants  St.  Louis  &  San  Francisco  Railroad  Company  and  the 
St.  Louis,  San  Francisco  &  Texas  Railway  Company  answered  by  general 
demurrer,  general  denial,  plea  of  contributory  negligence  and  sworn  plea 
denying  partnership. 

The  defendant  Houston  &  Texas  Central  Railroad  Company  answered 
by  general  demurrer,  general  denial,  plea  of  contributory  negligence, 
and  sworn  plea  denying  partnership. 

The  case  came  on  for  trial  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  defendants  on  June  3,  1902. 

It  appears  from  the  evidence  that  the  plaintiff  was  riding  in  a  buggy 
driving  the  horse  that  was  pulling  the  same  along  one  of  the  public 
streets  of  the  city  of  Denison,  and  as  she  approached  the  crossing  of 
the  Houston  &  Texas  Central  Railroad  Company  she  stopped  in  order 
to  let  a  passing  train  go  by.  There  is  evidence  tending  to  show  that 
the  horse  was  reasonably  gentle.  The  evidence  is  conflicting  as  to  the 
distance  she  stopped  on  the  street  from  where  it  crossed  the  railroad 
track ;  some  of  it  is  to  the  effect  that  she  was  100  feet,  and  other  testi- 
mony shows  that  she  was  within  twenty-five  or  thirty  feet  of  the  track; 
and  if  she  was  at  the  latter  place,  she  was  so  near  the  track  that  the 
engineer  in  control  of  the  approaching  locomotive  could,  by  a  proper 
lookout,  have  discovered  her  position  near  the  track.  The  .engineer's 
position  in  the  cab  was  on  the  side  of  the  track  that  the  plaintiff  was  on, 
and  he  was  looking  at  the  crossing  and  in  her  direction  in  the  approach 
of  the  locomotive  and  train  td  the  crossing.  He  testifies  that  he  did  not 
see  the  plaintiff,  but  there  is  much  evidence  in  the  record  to  the  effect 
that  in  approaching  the  crossing  he  could  have  seen  her  position  near  it. 

When  the  locomotive  got  upon  the  crossing  and  near  the  horse  that 
-the  plaintiff  was  driving,  the  engineer  sounded  the  whistle,  which 
frightened  the  horse,  causing  it  to  give  a  sudden  turn,  throwing  the 
plaintiff  from  the  buggy  and  thereby  causing  the  injuries  for  which 
she  seeks  damages.  There  is  evidence  to  the  effect  that  the  engineer,  at 
the  time  that  he  sounded  the  whistle,  could  have  seen  the  plaintiff  near 
the  track,  and  that  his  purpose  in  sounding  the  whistle  was  to  give 
warning  of  his  approach  to  the  next  crossing  that  he  would  reach,  which 
was  Munson  Street,  nearly  1500  feet  distant  from  the  street  where  he 
blew  the  whistle.     The  whistle  when  blown  was  not  given  as  a  signal 
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of  the  approach  to  the  crossing  of  the  street  upon  which  the  plaintiff  was 
located,  but  when  sounded  the  engine  was  then  crossing  that  street. 
Therefore,  there  is  some  eviednce  which  has  a  tendency  to  show  that  the 
sounding  of  the  whistle  was  unnecessary,  and  that  the  purpose  was  not 
to  give  warning  of  the  approach  to  the  next  crossing,  which  was  so  far 
away. 

Although  we  are  of  the  opinion  that,  in  view  of  the  state  of  the 
pleadings,  the  trial  court  erred  in  allowing  the  defendants  twelve  per- 
emptory challenges,  it  is  unnecessary  for  us  to  pass  upon  that  question, 
as  it  appears  that  this  number  of  challenges  was  allowed  on  the  ground 
that  there  was  a  clash  of  interests  between  the  railway  company  and 
tyieir  codefendants  McCabe  &  Steen.  The  latter,  by  reason  of  the  non- 
suit being  out  of  the  case,  this  question  will  not  arise  upon  another  trial. 

The  fifth  assignment  of  error  is  as  follows :  "The  court  erred  in  its 
ruling  upon  the  introduction  of  the  testimony,  in  that  it  refused  to  per- 
mit the  witness  Dr.  A.  W.  Acheson  to  testify  that  the  plaintiff  was  not 
simulating  the  absence  of  pain  upon  the  application  of  certain  tests  by 
him  to  plaintiff,  he  having  previously  testified  that  he  had  made  such 
tests  and  that  they  showed  she  had  no  feeling  in  her  limbs,  as  shown 
by  plaintiff's  bill  of  exceptions  No.  3." 

The  witness  was  one  of  the  attending  physicians  who  examined  the 
plaintiff's  injuries  and  treated  her  for  the  same.  He  testified  that  he 
employed  certain  tests  to  ascertain  whether  she  could  feel  pain  in  her 
limbs.  Then  he  was  asked  whether  or  not  she  was  simulating  the  ab- 
sence of  pain  when  the  tests  were  applied.  There  is  much  evidence  in 
the  record,  introduced  by  the  appellees'  to  the  effect  that  the  plaintiff  was 
not  injured  to  the  extent  claimed,  and  that  some  of  her  pretended  inju- 
ries were  feigned  and  simulated.  The.  verdict  of  the  jury  is  general, 
therefore  we  are  unable  to  determine  whether  they  found  against  the 
plaintiff  upon  the  ground  that  the  appellees  were  not  guily  of  negli- 
gence, or  that  she  was  guilty  of  contributory  negligence,  or  that  she 
sustained  no  injury.  The  question  asked  and  the  proposed  answer 
thereto  was,  in  our  opinion,  the  subject  of  expert  testimony, — a  matter 
peculiarly  within  the  province  of  the  physician.  Railroad  Co.  v. 
McElmurray,  33  S.  W.  Rep.,  249;  Railroad  Co.  v.  Wright,  19  Texas 
Civ.  App.,  47.  Therefore  we  are  of  opinion  that  the  court  erred  in  not 
admitting  this  evidence. 

We  are  also  of  the  opinion  that  upon  another  trial  the  court  should 
admit  the  testimony  set  out  under  appellant's  third  and  fourth  assign- 
ments of  error. 

It  was  proper  for  Mrs.  McGrew  to  testify  what  was  the  disposition  of 
the  plaintiff  prior  and  subsequent  to  the  injuries.  The  testimony  of  Dr. 
Acheson,  set  out  under  the  fourth  assignment  of  error,  was  admissible 
as  tending  to  show  his  qualification  to  treat  injuries  of  the  character 
sustained  by  the  plaintiff,  and  that  as  a  surgeon  he  was  familiar  with 
such  practice. 
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There  was  no  error  in  the  court's  refusing  to  admit  the  testimony  of 
Mrs.  McGrew,  as  set  out  under  appellant's  sixth  assignment  of  error. 

We  are  of  the  opinion  that  the  charge  of  the  court  is  subject  to  the 
objection  urged  in  appellant's  ninth  assignment  of  error.  The  injuries 
there  submitted  by  the  charge  that  were  sustained  by  the  plaintiff  are 
not  all  that  were  developed  by  the  evidence. 

The  remaining  assignments,  which  complain  of  the  charge  of  the 
court  and  the  refusal  to  give  the  appellant's  requested  charge,  will,  in  a 
general  way,  be  disposed  of  by  our  views  upon  the  subject  embraced  in 
the  assignments  of  errors. 

At  places  where  streets  which  are  used  by  the  public  cross  the  tracks 
of  a  railway,  and  at  other  places  on. and  in  close  proximity  to  the  track, 
which  the  public  have  the  lawful  right  to  use,  and  which  are  so  used, 
the  servants  of  the  company,  when  in  charge  of  locomotives  and  trains, 
must,  in  approaching  such  places,  exercise  ordinary  care  not  only  to 
discover  if  persons  are  on  the  track,  but  must  also  exercise  such  care  to 
ascertain  if  any  are  in  near  proximity,  and  are  about  to  cross  the  track. 
At  such  places  the  vigilance  does  not  cease  with  the  discovery  that  the 
track  is  clear,  but  there  must  be  a  reasonable  lookout  to  discover  if  any- 
one who  may  lawfully  use  or  cross  the  track  is  about  to  do  so.  Railway 
Co.  v.  Watkins,  88  Texas,  20;  Railway  Co.  v.  Smith,  87  Texas,  357; 
Railway  Co.  v.  Mechler,  87  Texas,  633 ;  Shoemaker  v.  Texas  &  P.  Ry. 
Co.,  69  S.  W.  Rep.,  991;  Railway  Co.  v.  McGee,  92  Texas,  620;  Railway 
Co.  y.  Phillips,  37  S.  W.  Rep.,  621 ;  Railway  Co.  v.  Pendery,  14  Texas 
Civ.  App.,  60 ;  Missouri  K.  &  T.  Ry.  Co.  v.  Belew,  22  Texas  Civ.  App., 
264 ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Singer,  40  S.  W.  Rep.,  1005 ;  Mis- 
souri K.  &  T.  Ry.  Co.  v.  Traub,  19  Texas  Civ.  App.,  125. 

In  the  three  cases  last  cited  the  doctrine  stated  was  applied  to  fright 
of  teams  which  was  occasioned  by  noises  unusual  and  negligently  made, 
at  a  time  when  the  teams  could  and  should  have  been  discovered.  A  writ 
of  error  was  denied  in  Railway  Co.  v.  Traub. 

The  court  instructed  the  jury  upon  the  theory  that  the  railway  com- 
pany would  be  liable  only  in  the  event  the  engineer,  before  or  at  the 
time  of  sounding  the  whistle,  discovered  the  fright  of  the  horse.  The 
facts,  when  construed  in  the  light  of  the  principle  decided  in  the  cases 
cited,  call  also  for  a  submission  of  the  liability  of  the  appellee  upon  the 
theory  that  the  engineer  operating  the  locomotive  could,  in  the  exercise 
of  ordinary  care,  by  keeping  a  reasonable  lookout,  have  discovered  the 
near  proximity  of  plaintiff  and  the  team  to  the  track.  There  is  evidence 
to  the  effect  that  the  plaintiff  was  within  twenty-five  or  thirty  feet  of  the 
track  where  the  street  crossed  the  same  when  the  whistle  was  sounded, 
and  that  the  whistle  was  blown  when  the  locomotive  was  upon  the  cross- 
ing and  near  the  horse.  The  plaintiff  and  her  team  were  so  near  the 
track  that  the  engineer,  in  approaching  the  crossing,  if  he  had  kept  a 
reasonable  lookout  for  the  same,  would  doubtless  have  discovered  plain- 
tiff's position.  She  was  there  preparatory  to  crossing,  and  the  duty 
rested  upon  the  engineer  to  exercise  ordinary  care  to  ascertain  if  the 
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track  was  about  to  be  crossed  by  a  person  lawfully  entitled  to  cross  the 
same.  If  in  the  performance  of  this  duty  he  could  have  discovered  the 
proximity  of  the  plaintiff,  he  should  be  charged  with  knowledge  of  the 
fact  the  existence  of  which  he  could  have  discovered.  If  there  is  a  duty 
to  discover,  and,  by  the  exercise  of  ordinary  care,  discovery  could  be 
made,  the  law  gives  to  this  the  same  effect  as  if  there  was  an  actual 
discovery.  If  he  discovered,  or  should  have  discovered,  the  situation  of 
the  plaintiff  so  near  the  track,  the  evidence  raised  the  issue  as  to  whether 
or  not  his  sounding  the  whistle,  under  the  circumstances,  was  negligence. 
A  jury  might  have  inferred  that  blowing  the  whistle  was  unnecessary, 
and  that  the  effect  might  have  occasioned  fright  to  a  horse  so  near  the 
track. 

The  whistle  was  not  sounded  for  the  crossing  that  the  plaintiff  was 
near,  for  the  evidence  is  clear  upon  the  point  that  the  engine  had  at  that 
time  either  reached  or  passed  that  crossing;  and  there  is  no  testimony 
in  the  record  that  authorizes  the  inference  that  the  engineer,  when  the 
whistle  was  sounded,  had  discovered  or  had  reason  to  believe  that  some 
one  else  was  in  a  perilous  situation  at  the  next  crossing,  or  that  the  con- 
ditions of  things  so  existed  there  at  that  time  th$t  made  it  necessary 
for  him  to  put  the  plaintiff  in  peril  by  complying  with  the  statutory  duty 
of  blowing  the  whistle  in  approaching  the  Munson  Street  crossing.  The 
Munson  Street  crossing,  the  one  that  he  was  then  approaching,  was 
practically  about  1500  feet  away. 

A  railway  company  is  not,  ordinarily,  liable  for  noises  incident  to  the 
operation  of  its  trains,  nor  for  that  which  is  usual  under  circumstances 
which  the  exercise  of  ordinary  care  and  caution  require  to  be  made,  nor 
which  is  required  by  some  positive  rule  of  law ;  but  circumstances  might 
arise,  in  order  to  conserve  the  safety  of  some  one  to  whom  the  railway 
company  may  owe  a  duty,  that  it  should  refrain  from  creating  noises, 
the  tendency  and  effect  of  which  might  result  in  injury.  If  sounding  the 
whistle  was  unnecessary,  or  made  at  a  time  when  no  occasion  for  the 
safety  of  some  one  whom  the  engineer  had  reasonable  grounds  to  believe 
was  in  danger  from  the  approaching  of  the  train,  and  after  the  engineer 
had  discovered,  or  by  the  exercise  of  ordinary  care  could  have  dis- 
covered, the  situation  of  the  plaintiff,  if  she  was  so  near  the  crossing  and 
in  close  proximity  to  the  track  that  the  duty  to  discover  existed,  and  if 
the  circumstances  were  such  as  to  indicate  to  a  person  of  ordinary  prud- 
ence that  sounding  the  whistle  might  and  probably  would  result  in  thQ 
fright  of  the  horse,  then  arises  a  case  of  actionable  negligence,  for  which 
the  railway  company  would  be  liable. 

Judgment  affirmed  as  to  McCabe  &  Steen  and  Johnson  Bros.  & 
Faught  and  otherwise  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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M.  L.  Latham  et  ai*  v.  John  Tombs. 

Decided  April  22,  1903. 

1; — Death — Presumption  of,  from  Absence. 

Proof  that  a  person  had  changed  his  residence  from  one  State  to  another, 
and  that  he  had  not  been  heard  of  in  the  former  State  for  a  period  of  seven 
years,  does  not  raise  a  presumption  of  his  death  within  the  terms  of  the  statute 
providing  that  a  person  absenting  himself  beyond  seas  or  elsewhere  for  seven 
years  successively  shall  be  presumed  dead  unless  proof  be  made  that  he  was 
alive  during  that  time,  as  the  statute  means  that  the  party  must  have  absented 
himself  from  his  home.    Rev.  Stats.,  arts.  1821,  3372. 

2. — Parties — Necessary  Defendant — Practice — Fundamental  Error. 

Where  in  trespass  to  try  title  and  for  partition  the  evidence  developed  that 
a  third  person  owned  an  interest  in  the  property,  the  court  should,  of  its  own 
motion,  have  had  him  made  a  party,  and  the  failure  to  do  so  was  fundamental 
error. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Alernathy  &  Mangum,  for  appellants. 

Clifton  £  Doggett  and  J.  M.  Pearson,  for  appellee. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
and  for  partition,  and  judgment  was  rendered  awarding  a  portion  of  the 
land  to  the  plaintiff  and  appointing  commissioners  to  make  partition. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  to  dismiss  the  plaintiff's  case  and  instruct  a  verdict  for  the 
defendant,  upon  the  ground  that  the  testimony  developed  the  fact  that 
Luther  Pitts  and  Daniel  Pitts  were  necessary  parties  to  the  suit. 

Counsel  for  appellee  urge  objections  to  this  assignment,  and  con- 
tend that  it  is  not  borne  out  by  the  record,  and  should  not  be  sustained. 
They  concede,  however,  that  if  Luther  Pitts  were  living,  he  should 
have  been  made  a  party  to  the  suit,  because  he  would  own  an  interest 
in  the  land,  and  if  he  died  after  1898,  his  father,  Dave  Pitts,  would  own 
an  interest,  and  be  a  necessary  party.  However,  their  contention  is  that 
the  testimony  warranted  the  trial  court  in  finding  that  Luther  Pitts  was 
dead,  and  that  he  died  prior  to  1898.  All  the  testimony  on  that  sub- 
ject was  given  by  Nancy  Bailey,  and  is  stated  in  appellee's  brief  as  fol- 
lows: 

"I  am  a  half  sister  of  Mary  Tombs,  who  was  the  daughter  of  Sallie 
Latham  by  a  former  husband,  William  Hickman.  Sallie  Latham  was 
the  stepmother  of  witness  Nancy  Bailey.  The  maiden  name  of  Mary 
Tombs  was  Mary  Hickman.  The  maiden  name  of  Sallie  Latham,  the 
mother  of  Mary  Tombs,  was  Sallie  Thurman.  The  maiden  name  of 
Sallie  Hickman,  the  mother  of  witness  Nancy  Bailey,  was  Sallie  Boat- 
wright  William  Hickman  first  married  Sallie  Boatright,  who  became 
Sallie  Hickman,  and  by  whom  William  Hickman  was  the  father  of  three 
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children,  to  wit:  Nancy  Bailey,  the  witness;  William  Hickman  and 
Josephine  Hickman.  Both  Josephine  and  William  Hickman,  the  half 
brother  and  half  sister  of  witness  Nancy  Bailey,  died  in  1877.  Wil- 
liam Hickman  died  without  heirs.  Josephine  Hickman  married  a  man 
named  Dave  Pitts,  by  whom  she  had  a  son  named  Luther  Pitts,  and  wit- 
ness did  not  know  whether  Dave  Pitts  or  Luther  Pitts  were  living  or 
dead.  The  last  time  witness  knew  anything  about  Dave  or  Luther  Pitts 
was  when  they  left  Tennessee.  At  this  £oint  the  plaintiff  offered  to  prove 
and  did  prove,  over  defendant's  objection,  by  the  witness  Nancy  Bailey, 
that  the  father  of  Luther  Pitts  carried  Luther  in  1877  to  Alabama. 
That  witness  resided  in  the  immediate  neighborhood  of  where  the 
mother  of  Luther  Pitts  resided  at  the  time  of  her  death,  and  from 
which  Luther  Pitts  was  carried  to  Alabama,  for  three  years  immediately 
afterwards,  and  that  witness  resided  in  the  State  of  Tennessee  for 
twenty-two  years  after  Luther  Pitts  was  carried  to  Alabama,  and  that 
witness  frequently  received  letters  and  heard  from  the  neighborhood 
from  which  the  child  was  taken,  all  during  the  time  she  was  in  the 
State  of  Tennessee,  and  that  during  all  this  twenty-two  years  she  was 
in  the  State  of  Tennessee  she  never  heard  a  word  from  Dave  Pitts  or  his 
son  Luther  Pitts.  That  witness  came  to  Texas  in  1898.  That  the 
child  (Luther  Pitts)  was  sick  when  it  left  Tennessee.  Witness  further 
testified  that  she  and  the  father  of  Luther  Pitts  were  not  upon  good 
terms  and  that  it  was  not  likely  that  she  would  hear  from  him." 

Considering  this  evidence,  in  connection  with  the  satutory  provisions 
(articles  1821  and  3372)  to  the  effect  that  any  person  absenting  him- 
self beyond  seas  or  elsewhere,  for  seven  years  successively,  shall  be  pre- 
sumed to  be  dead,  unless  proof  be  made  that  he  was  alive  within  that 
time,  the  contention  of  appellee  is  that  the  court  was  justified  in  finding 
that  Luther  Pitts  was  dead,  and  that  he  died  before  1898. 

We  can  not  sanction  this  contention.  While  the  statute  does  not  ex- 
pressly so  read,  we  think  it  must  be  construed  to  mean  that  the  person 
referred  to  must  absent  himself  from  his  home,  and  proof  of  change  of 
residence  from  one  State  to  another,  and  the  party  not  having  been 
heard  of  in  the  former  State  for  a  period  of  seven  years,  does  not  make 
a  case  within  the  purview  of  the  statute.  In  order  to  bring  the  case  at 
bar  within  the  statute,  it  should  have  been  shown  that  Luther  Pitts  ab- 
sented himself  for  seven  years  successively  from  his  home  in  Alabama. 
The  testimony  shows  that  he  was  carried  to  Alabama  and  left  with  his 
grandmother,  and  indicates  that  Alabama  became  his  home.  No  evi- 
dence was  offered  tending  to  show  that  he  ever  abandoned  that  home, 
and  no  evidence  tending  to  show  his  death,  except  the  fact  that  he  was 
a  sickly  child  when  he  left  Tennessee;  and  the  further  fact  that  his 
relative  Nancy  Bailey  frequently  received  letters  and  heard  from  the 
neighborhood  from  which  the  child  was  taken  in  Tennessee,  and  never 
heard  from  either  the  child  or  its  father.  She  does  not  state  that  she 
received  letters  or  any  other  character  of  information  from  Alabama,  the 
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home  of  the  child  and  its  father,  or  that  she  made  any  inquiries  there 
or  anywhere  else  to  ascertain  anything  concerning  their  existence. 

We  think  the  evidence  was  insufficient  to  support  the  contention 
urged.  The  form  of  the  assignment  is  immaterial.  The  error  is  funda- 
mental in  its  nature.  When  the  facts  referred  to  concerning  the  exist- 
ence of  Luther  Pitts  and  his  interest  in  the  property  sought  to  be 
partitioned  were  developed,  it  was  the  duty  of  the  court,  of  its  own  mo- 
tion, to  stay  the  proceedings  and  require  him  to  be  made  a  party  defend- 
ant.    De  la  Vega  v.  League,  64  Texas,  205. 

The  other  questions  presented  in  appellants'  brief  have  been  duly  con- 
sidered, and  on  all  of  them  we  rule  against  the  appellants.  For  the 
error  indicated,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v. 

J.  H.  Arnold  et  al. 

Decided  April  22,  1903. 

1.— Railroads — Liability  for  Negligence — Contract  Not  Relieving  Against 

A  railway  company,  in  the  movement  of  its  trains  which  are  operated  by 
it,  either  wholly  or  partly  for  its  benefit,  can  not,  by  contract  or  otherwise, 
relieve  itself  of  the  duty  it  owes,  to  the  public  and  its  employes  to  exercise 
ordinary  care  to  safely  operate  the  trains. 

8. — Same— Joint  Use  of  Train. 

Where  a  railway  company  contracted  for  the  construction  of  a  right  of 
way  fence,  and  knew  or  could  have  known  that  the  employes  of  the  contractor 
were  throwing  timbers  for  the  fence  from  a  car  attached  to  the  company's  reg- 
ular freight  train  and  being  used  in  the  performance  of  the  contract,  and  that 
the  throwing  of  such  timbers  while  the  car  was  in  rapid  motion  might  injure 
persons  lawfully  on  the  right  of  way,  the  railway  company  was  "liable  for 
injuries  to  one  of  its  trackmen  by  his  being  struck  by  a  timber  so  thrown  while 
the  train  was  being  run  at  a  negligent  rate  of  speed,  although  the  company 
had  contracted  with  the  party  building  the  fence  that  it  should  not  be  liable 
for  accidents  that  might  occur  on  the  outfit  or  material  cars  used  by  such  con- 
tracting party. 

3.— Same— Right  to  Recover  Over. 

Such  provision  of  the  contract  did  not  entitle  the  railroad  company  to 
recover  over  against  the  contractor,  since  the  injury  resulted  from  the  concur- 
rent negligence  of  both  parties,  and  it  was  not  the  purpose  of  the  contract  to 
make  the  contractor  responsible  to  the  railway  company  for  injuries  resulting 
from  the  negligence  of  the  latter. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before  Hon. 
Eice  Maxey. 

E.  B.  Perkins  and  Head  &  Dillard,  for  appellant. 

Hall,  Flippen  &  McCormick  and  Smith,  Templeton  &  Tolbert,  for  ap- 
pellees. 
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FISHER,  Chief  Justice. — The  first  amended  original  petition,  on 
which  this  case  was  tried,  was  filed  on  the  14th  day  of  August,  1901.  It 
complained  of  the  St.  Louis  Southwestern  Railway  Company  of  Texas, 
and  of  the  American  Steel  and  Wire  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  and  sought  damages  against  them 
on  account  of  an  injury  that  befell  plaintiff  on  the  14th  day  of  May, 
1901.  It  alleged  that  plaintiff  on  that  day  was  working  for  the  defend- 
ant railway  company  as  a  section  hand.  That  while  he  was  in  the  per- 
formance of  his  duty  as  such  section  hand  one  of  the  trains  of  defendant 
railway,  operated  by  its  servants,  passed  at  a  speed  of  twenty-five  miles 
an  hour.  Plaintiff  stepped  off  the  track  to  get  out  of  the  way  of  the 
train,  and  when  it  passed,  some  timber  for  fencing  purposes  was  thrown 
off  the  train,  striking  plaintiff,  and  bringing  about  the  injury  for  which 
he  sues.  Plaintiff  alleges  that  the  persons  engaged  in  throwing  the  tim- 
ber from  the  train  were  employes  of  the  railway  company  and  were  guilty 
of  negligence  in  the  speed  at  which  they  operated  the  train.  Plaintiff 
alleged  in  the  alternative  that  if  he  was  mistaken  in  charging  that  the 
persons  who  handled  the  timber  were  employes  of  the  railway  company, 
then  they  were  employes  of  the  defendant  steel  and  wire  company,  and 
acting  for  it  in  throwing  the  timber  from  the  train,  and  were  guilty  of 
negligence  for  which  that  company  was  liable. 

The  first  citation  served  on  the  American  Steel  and  Wire  Company 
was  quashed.  It  was  again  cited  to  appear,  and  presented  a  plea  in 
abatement  which  was  overruled,  as  appears  by  bill  of  exceptions,  where- 
upon the  American  Steel  and  Wire  Company,  as  well  as  defendant  rail- 
way company,  having  filed  answers,  the  case  went  to  trial.  On  the  trial 
the  court  gave  a  peremptory  instruction  to  return  a  verdict  for  defendant 
steel  and  wire  company,  but  submitted  the  case  on  issues  as  between  the 
plaintiff  and  the  defendant  railway  company.  The  jury  returned  a  ver- 
dict for  the  wire  company,  but  against  the  railway  company  for  $1900, 
upon  which  judgment  was  entered. 

We  find  that  the  plaintiff  was  injured,  substantially  as  alleged  in  his 
petition,  and  there  is  evidence  which  tends  to  show  that  he  was  not 
guilty  of  contributory  negligence.  The  plaintiff  was  a  section  hand,  and 
with  others  of  that  class  was  working  upon  appellant's  railway,  and  upon 
the  approach  of  the  train  he  stepped  a  few  feet  from  the  track,  when  a 
piece  of  timber  was  thrown  from  one  of  the  cars,  one  end  striking  the 
ground  and  the  other  hitting  plaintiff  and  causing  the  injuries  he  sus- 
tained. 

The  piece  of  timber  was  thrown  from  the  car  by  the  servants  of  the 
steel  and  wire  company,  who  were  distributing  timber  near  and  along 
the  track  for  the  purpose  of  fencing  the  same.  And  there  is  evidence 
which  authorizes  the  conclusion  that  the  servants  of  the  railway  company 
in  control  of  the  train  knew  that  the  timber  was  being  so  distributed, 
and  knew  of  the  purpose  and  intention  of  the  steel  and  wire  company  to 
throw  timber  from  the  car.     At  the  time  the  piece  of  timber  \ras  thrown 
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from  the  car  the  train  was  going  at  the  rate  of  about  twenty  or  twenty- 
five  miles  an  hour,  and  the  evidence  warrants  the  conclusion  that  as  to 
persons  rightfully  standing  near  the  track,  it  was  negligence  to  throw 
timber  from  the  car  when  the  train  was  going  at  that  rate  of  speed. 
The  train  from  which  the  timber  was  thrown  was  one  of  the  appellant's 
regular  freight  trains,  operated  and  controlled  by  one  of  its  crews.  The 
plaintiff  was  not  a  trespasser,  and  was  rightfully  near  the  track  when  he 
was  injured.  The  engineer  and  other  employes  operating  the  train  could 
have  seen  the  plaintiff  and  the  other  section  hands,  if  they  had  exercised 
ordinary  care.  And  there  is  evidence  which  warrants  the  conclusion 
that  they  should  have  expected  to  find  section  hands  upon  and  near  the 
railway  track ;  and  it  is  apparent  that  if  the  servants  of  the  railway  com- 
pany and  the  steel  and  wire  company  had  exercised  proper  care,  they 
could  have  discovered  the  near  proximity  of  plaintiff  and  the  other  section 
hands  to  the  track.  Consequently,  we  reach  the  conclusion  that  the  rail- 
way company,  as  well  as  the  servants  of  the  steel  and  wire  company, 
were  guilty  of  negligence  in  throwing  the  piece  of  timber  from  the  car 
under  the  circumstances. 

The  steel  and  wire  company  were  distributing  the  timber  along  the 
track,  under  the  direction  of  the  railway  company,  by  virtue  of  a  con- 
tract which  is  fully  set  out  in  the  record,  by  the  terms  of  which  the  steel 
and  wire  company  were  to  construct  and  erect  a  right  of  way  fence  near 
the  track.  It  is  unnecessary  for  us  to  repeat  the  terms  of  the  contract^ 
as  it  is  fully  stated  in  the  record.  We  are  of  the  opinion  that  the  court 
correctly  construed  the  contract  as  not  relieving  the  railway  company 
from  liability  to  the  plaintiff  or  giving  a  cause  of  action  to  the  former 
over  against  the  steel  and  wire  company. 

The  appellant  contends  that  it  is  not  liable  to  the  plaintiff,  because 
the  negligence  of  the  servants  of  the  steel  and  wire  company  in  throwing 
the  timber  from  the  car  was  the  proximate  cause  of  the  injury.  A  rail- 
way company,  in  the  movement  of  its  trains,  which  are  operated  by  it, 
either  wholly  or  partially  for  its  benefit,  can  not,  by  contract  or  other- 
wise, relieve  itself  of  the  duty  that  it  owes  to  the  public  and  its  em- 
ployes to  exercise  ordinary  care  to  safely  operate  same,  at  times  and 
places  where  the  safety  of  persons  requires  this  to  be  done.  Collins  v. 
Texas  &  P.  Ry.  Co.,  15  Texas  Civ.  App.,  169 ;  Galveston  H.  &  S.  A.  Ry. 
Co.  v.  Garteiser,  9  Texas  Civ.  App.,  456;  Burton  v.  Railway  Co.,  61 
Texas,  533,  and  Railway  Co.  v.  Hahn,  12  Atl.  Rep.,  479.  Therefore 
the  determination  of  the  question  that  the  train  was  one  of  the  regular 
freight  trains  of  appellant  at  the  time  of  the  accident,  under  its  control 
and  operation,  relieves  us  of  the  duty  of  inquiring  into  the  liability  of 
the  American  Steel  and  Wire  Company,  in  so  far  as  may  be  involved  the 
right  of  the  plaintiff  to  recover  against  the  railway  company.  If  the 
negligence  of  the  latter  company,  combined  with  that  of  the  steel  and 
wire  company,  caused  the  injury,  either  or  both  could  be  held  liable ;  or 
if  the  injury  resulted  from  the  negligence  of  the  steel  and  wire  company 
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in  throwing  the  piece  of  timber  from  the  car,  the  railway  company  would 
be  liable  to  the  plaintiff  if  it  was  aware  of  the  fact  that  the  wire  com- 
pany was  throwing  or  intended  to  throw  the  timber  from  the  car  at  a 
time  and  place  and  under  circumstances  which  the  railway  company 
knew,  or  could  have  known  by  the  exercise  of  reasonable  diligence,  might 
cause  injury  to  some  one  who  was  rightfully  near  the  track,  and  failed 
to  exercise  ordinary  care  to  prevent  the  wire  company  from  so  throwing 
the  timber. 

In  the  case  of  Fletcher  v.  Baltimore  &  Potomac  By.  Co.,  168  XL  S., 
135,  where  the  plaintiff  was  injured  when  he  was  rightfully  near  the 
track  by  a  piece  of  wood  thrown  from  a  passing  train  by  one  of  the  hands 
of  a  work  train,  the  contention  was  urged  that  at  the  time  the  timber 
was  thrown  from  the  train  the  workman  who  threw  it  was  not  in  the 
performance  of  any  duty  that  he  owed  to  his  master,  and  the  timber 
was  thrown  off  at  a  time  at  which  he  had  for  the  day  quit  his  work  for 
the  railway  company.  It  appears  from  the  facts  that  the  railway  com- 
pany had  control  of  the  train  at  the  time  that  the  timber  was  thrown. 
In  holding  the  railway  company  liable,  the  court  in  the  course  of.  its 
opinion  says : 

"It  is  not  a  question  of  scope  of  employment,  or  that  the  act  of  the 
individual  is  performed  by  one  who  has  ceased  for  the  time  being  to  be  in 
the  employment  of  the  company.  The  question  is,  does  the  company  owe 
any  duty  whatever  to  the  general  public,  or,  in  other  words,  to  individuals 
who  may  be  in  the  streets  through  which  its  railroad  tracks  are  laid,  to 
reasonable  diligence  to  see  to  it  that  those  who  are  on  its  trains  shall 
not  be  guilty  of  any  act  which  might  reasonably  be  called  dangerous 
and  liable  to  result  in  injuries  to  persons  on  the  street,  where  such  act 
could,  by  the  exercise  of  reasonable  diligence  on  the  part  of  the  company, 
have  been  prevented.  We  think  the  company  does  owe  such  a  duty,  and 
if  through  and  in  consequence  of  its  neglect  of  that  duty  an  act  is  per- 
formed by  a  passenger  or  employe,  which  is  one  of  a  series  of  the  same 
kind  of  act,  and  which  the  company  had  knowledge  of  and  had  acqui- 
esced in,  and  if  the  act  be  in  its  nature  a  dangerous  one,  and  a  person 
lawfully  on  the  street  is  injured  as  a  result  of  such  an  act,  the  company 
is  liable.  Any  other  rule  would,  in  our  opinion,  be  most  disastrous,  and 
would  be  founded  upon  no  sound  principle.  *  *  *  The  company, 
of  course,  is  not  an  insurer  of  the  safety  of  the  public  in  the  highway 
along  or  near  which  its  road  may  run,  but  it  is  bound,  as  we  have  stated, 
to  use  reasonable  diligence  to  see  to  it  that  no  dangerous  acts  which  may 
result  in  injury  to  persons  lawfully  on  the  highway  shall  be  committed 
by  persons  who  are  on  its  trains,  whether  as  passengers  or  employes.  If 
it  neglect  that  duty,  then  there  is  a  liability  on  its  part  to  respond  in 
damages  for  the  injuries  resulting  from  that  neglect." 

Further,  in  discussing  the  knowledge  of  those  in  control  of  the  train 
of  the  intention  to  throw  the  timber  from  the  car,  the  court  said :  ,  "If 
however,  it  had  been  proven  in  that  case  (that  is,  the  case  of  Walton  v. 
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New  York  Central  Sleeping  Car  Co.,  139  Mass.,  556)  that  it  was  a  cus- 
tom on  the  part  of  the  porters  of  that  car  to  throw  bundles  off  while  the 
train  was  in  motion,  and  that  this  custom  was  known  to  the  officers  of  the 
company,  and  was  permitted  by  them  with  the  simple  injunction  that  the 
porters  should  take  care  and  not  hurt  anybody,  and  if  the  jury  found  that 
the  act  was  one  dangerous  in  its  nature,  we  think  that  there  is  no  doubt 
that  the  defendant  would  be  liable  for  injuries  resulting  from  any  one 
of  such  acts."  And  further  along  the  opinion  says :  "In  this  case,  upon 
the  evidence  submitted,  the  jury  might  be  asked  to  infer  knowledge  on 
the  part  of  the  defendant  of  the  existence  of  the  custom,  and  acquiescence 
on  its  part  in  such  custom,  and  that  therefore  the  acts  of  the  individuals 
in  throwing  the  timber  were  acts  which  were  performed  with  the  author- 
ity of  the  defendant.  The  act  would  be  performed  with  the  authority  of 
the  defendant,  if,  being  aware  of  the  custom,  the  defendant  or  its  agents 
permitted  such  acts  and  made  no  effort  to  prevent  their  performance  and 
issued  no  orders  forbidding  them.  If  the  jury  should  also  find  that  the 
act  was  one  of  a  dangerous  nature,  from  which  injury  to  an  individual 
on  the  roadside  might  reasonably  be  expected,  then  the  jury  might  find 
the  defendant  guilty  of  a  neglect  of  duty  in  permitting  its  performance." 
To  the  same  effect  are  Shaw  v.  Railway  Co.,  123  Mich.,  634,  and  Brad- 
ford v.  Railway  Co.,  160  Mass.,  393,  where  mail  bags  were  thrown  from 
passing  trains. 

The  principle  decided  in  Fletcher  v.  Railway  Co.  we  think  is  appli- 
cable here.  It  is  true  that  there  the  plaintiff  was  injured  at  a  public 
place;  but  here,  while  the  plaintiff  was  not  injured  at  a  place  that  was 
public,  he  was  not  a  trespasser,  and  was  injured  at  a  place  where  those 
in  charge  of  the  train  could  reasonably  expect  section  hands  to  be  found. 
The  train  from  which  the  timber  was  thrown  was  going  at  a  rate  of 
speed  that  made  it  dangerous  to  persons  near  the  track  to  throw  timber 
therefrom ;  and  the  evidence  shows  that  the  employes  of  the  railway  com- 
pany in  charge  of  the  train  knew  that  timber  was  being  thrown  and  dis- 
tributed along  the  track;  and  they  knew,  or  could  have  known  by  the 
exercise  of  proper  care,  that  section  hands  were  working  along  the  track ; 
or,  at  least,  it  was  to  be  expected  that  such  hands  were  so  employed; 
they  were  rightfully  upon  the  track  or  near  it  as  the  train  approached, 
and,  by  the  exercise  of  ordinary  care,  their  proximity  could  have  been 
discovered. 

The  duty  rests  upon  the  servants  operating  the  train  to  exercise  ordi- 
nary care  to  discover  persons  rightfully  upon  or  near  the  track.  St. 
Louis  S.  W.  Ry.  Co.  v.  Jacobson,  28  Texas  Civ.  App.,  150;  McGrew  v. 
St.  Louis  &  San  Francisco  Ry.  Co.,  ante,  p.  265.  And  they  must  exer- 
cise ordinary  care  to  abstain  from  injuring,  or  prevent  conduct  of  which 
they  have  a  knowledge  that  is  of  a  nature  calculated  to  cause  injury  to, 
such  persons.  The  negligence  of  the  railway  company  consists  in  per- 
mitting the  timber  to  be  thrown  from  the  car  when  the  train  was  going 
at  a  rate  of  speed  that  made  it  dangerous  to  persons  whom  it  could  and 
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should  have  expected  were  rightfully  near  the  track ;  and  it  is  clear  that 
if  ordinary  vigilance  and  caution  had  been  exercised,  the  accident  would 
not  have  occurred. 

It  is  next  contended  by  appellant  that  the  court  erred  in  instructing 
a  verdict  in  favor  of  the  steel  and  wire  company,  because  if  the  appel- 
lant was  liable,  it  was  entitled  to  recover  over  against  its  codefendant. 
This  right  is  urged  under  certain  provisions  of  the  contract  set  out  in 
the  record  between  the  appellant  and  the  wire  company;  and  on  the 
further  ground  that  the  injury  resulted  from  an  independent  -act  of 
negligence  of  the  wire  company,  and  not  of  the  appellant.  We  are  of 
the  opinion  that  the  appellant  is  not  correct  in  either  of  these  views. 
As  we  construe  the  contract,  the  time  and  place  of  distributing  the  tim- 
ber along  the  track  was  under  the  control  of  the  appellant;  and  while 
section  9  of  the  contract  relieves  the  appellant  from  liability  from  acci- 
dents which  may  occur  on  the  outfit  or  material  cars,  we  do  not  think 
that  it  was  the  purpose  of  that  section  of  the  contract  to  make  the  steel 
and  wire  company  liable  and  responsible  to  the  appellant  for  injuries 
resulting  from  the  negligent  conduct  of  the  latter.  The  facts  in  the 
record  show  that  the  injury  resulted  from  the  concurrent  negligence  of 
both  of  the  defendants ;  and  if  this  is  true,  neither  would  have  the  right 
to  recover  over  against  the  other,  in  the  absence  of  a  contract  of  indemnity 
that  would  permit  this  to  be  done.  We  do  not  believe  that  the  contract 
between  the  two  defendants  affords  this  relief  to  the  appellant. 

What  we  have  said,  in  effect,  disposes  of  appellant's  ninth  assignment 
of  error.    We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Frank  Fitzhugh  et  al.  v.  0.  C.  Connor. 

Decided  April  22,  1903. 

1.— Homestead— Urban  Lots— Issue  Raised  by  Pleadings— Value. 

Where,  if  the  allegations  in  plaintiff's  petition  were  not  sufficient  to  raise 
the  issue  as  to  whether  certain  lots  levied  on  by  plaintiff  and  claimed  by  de- 
fendant as  an  urban  homestead  were  worth  less  than  $5000  at  the  time  of  their 
purchase,  the  deficiency  was  supplied  by  the  allegations  of  defendant's  answer 
specifically  covering  the  matter,  and  which  were  denied  by  plaintiff,  an  objection 
that  the  court  erred  in  submitting  the  issue  because  it  was  not  raised  by  the 
pleadings  was  not  tenable. 

2. — Same — Burden  of  Proof  as  to  Value. 

It  was  error  for  the  charge,  where  the  evidence  was  conflicting  as  to  whether 
or  not  the  value  of  the  lots  claimed  by  defendant  as  his  exempt  homestead  was 
less  than  $5000  at  the  time  of  designation,  to  place  the  burden  of  proof  as  to 
that  issue  on  the  defendant. 

8. — Same — Additional  Lots  Purchased — Valuation — Designation. 

Where  the  owner  of  an  urban  homestead  consisting  of  several  lots  pur- 
chases additional  lots,  those  last  acquired  may  become  part  of  the  homestead, 
although  those  already  owned  may  at  that  time  have  equaled  or  exceeded  in 
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value  the  constitutional  limit  of  $5000,  if  their  value  was  less  than  that  amount 
at  the  time  of  their  original  designation  to  homestead  purposes.  Lake  v.  Boul- 
ware,  12  Texas  Civ.  App.,  660,  criticised. 

4. — Same — New  Designation — Excess  Subject  to  Sale. 

Where,  however,  in  such  a  case  the  homestead  owner  insists  on  including 
part  or  all  of  the  subsequently  acquired  property  in  the  homestead,  then  the  court 
will  inquire  as  to  the  value  of  the  whole  property,  exclusive  of  improvements 
at  that  date,  allowing  the  creditor  to  subject  to  his  judgment  the  excess  in  the 
entire  property,  and  the  debtor  to  select  out  of  the  entire  property  his  home- 
stead, not  to  exceed  $5000  in  value,  exclusive  of  improvements. 

Appeal  from  the  District  Court  of  Lamar.  'Tried  below  before  Hon. 
Ben  H.  Denton. 

E.  P.  Scott  and  Moore,  Park  &  Birmingham,  for  appellants. 

0.  C.  Connor,  for  appellee. 

STREETMAN,  Associate  Justice. — This  suit  was  brought  to  fore- 
close a  judgment  lien  owned  by  appellee,  upon  six  parcels  of  land  be- 
longing to  appellants,  described  in  the  proceedings  and  designated  as 
lots  1,  2,  3,  4,  5  and  6. 

Appellants,  Ettzhugh  and  wife,  claimed  the  property  as  an  urban 
homestead,  alleging  the  date  of  their  purchase  of  each  of  said  lots  and 
its  value  at  the  time  of  purchase,  and  alleging  further  "that  all  of  said 
lots,  independent  of  their  improvements,  were  in  the  aggregate  worth 
less  than  $5000  at  the  dates  of  the  purchases  aforesaid,  and  on  the  dates 
they  were  designated  as  the  homestead  of  defendants."  Appellee  inter- 
posed a  general  denial  of  the  allegations  in  this  answer. 

The  existence  of  the  judgment  and  the  proper  record  and  index  of 
the  abstract  were  conceded,  and  it  was  also  conceded  that  all  of  the 
property  sought  to  be  subjected  to  the  lien  was  used  by  appellants  for 
homestead  purposes.  The  only  issue  submitted  by  the  court  was  as 
to  the  value  of  the  first  four  lots  purchased  at  the  times  when  the  lafct 
two  lots  were  acquired. 

The  questions  submitted  were  as  follows:  (1)  Were  the  lots  des- 
ignated in  the  plaintiff's  petition  as  lots  Nos.  1,  3,  4  and  5  worth  more 
than  $5000  on  the  14th  day  of  October,  1892,  without  reference  to  the 
value  of  the  improvements  thereon,  when  the  defendant  Frank  Fitz- 
hugh  purchased  the  lot  designated  as  lot  No.  2  in  plaintiff's  petition? 
(2)  Were  the  lots  designated  as  lots  Nos.  1,  2,  3,  4  and  5  in  plaintiff's 
petition  worth  more  than  $5000  on  the  19th  day  of  August,  1893,  with- 
out reference  to  the  value  of  the  improvements  thereon,  when  defendant 
Frank  Fitzhugh  purchased  lot  No.  6  in  plaintiff's  petition? 

The  jury  were  instructed  that  the  burden  of  proof  on  these  issues  was 
upon  the  defendants.  The  jury  answered  the  first  question  in  the 
affirmative,  and  did  not  answer  the  second  question  at  all,  so  far  as  the 
record  discloses;  but  upon  their  verdict  as  rendered  the  court  awarded 
judgment  for  appellee  foreclosing  the  judgment  lien  upon  the  lots  des- 
ignated as  Nos.  2  and  6.  ' 
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The  first  and  second  assignments  complain  that  the  court  erred  in 
submitting  these  issues  to  the  jury,  because  they  were  not  put  in  issue 
by  the  pleadings.  If  the  allegations  in  plaintiff's  petition  were  not 
sufficient  to  raise  the  issues,  the  deficiency  was  supplied  by  the  allega- 
tions of  defendant's  answer.  The  averments  of  the  answer  specifically 
covered  the  questions  submitted,  and  these  allegations  were  denied  by 
the  plaintiff.  Under  these  circumstances  it  can  hardly  be  said  that 
the  issues  were  not  made  by  the  pleadings.  Parlin  v.  Hanson,  21  Texas 
Civ.  App.,  401;  Grimes  v.  Hagood,  19  Texas,  246. 

The  fourth  assignment,  however,  in  our  opinion  presents  reversible 
error.  It  complains  of  that  portion  of  the  charge  which  places  the 
burden  of  proof  as  to  value  upon  the  defendants.  The  evidence  showed 
pretty  clearly  that  the  aggregate  value  of  lots  1,  3,  4  and  5,  when  first 
acquired  and  applied  to  homestead  uses,  did  not  amount  to  $5000.  Lots 
2  and  6  were  purchased  some  time  afterwards,  and  the  evidence  as  to 
the  value  of  the  lots  first  purchased,  at  the  dates  when  2  and  6  were 
acquired,  was  conflicting,  defendants'  witnesses  testifying  that  all  six 
of  the  lots  together  at  that  time  were  not  worth  more  than  $5000,  and 
plaintiff's  witnesses  that  the  first  four  lots  were  at  that  time  worth  more 
than  $5000.  The  charge  upon  the  burden  of  proof,  therefore,  may  have 
bad  an  important  bearing  upon  the  verdict. 

We  have  experienced  some  difficulty  in  determining  where  the  bur- 
den of  proof  rests  upon  this  issue.  The  language  of  the  Constitution 
is  that  "the  homestead  in  a  city,  town  or  village  shall  consist  of  lot  or 
lots  not  to  exceed  in  value  $5000  at  the  time  of  their  designation  as  the 
homestead,  without  reference  to  the  value  of  any  improvements  thereon ; 
provided  that  the  same  shall  be  used  for  the  purposes  of  a  home,"  etc. 

It  is  necessary  for  the  claimant  of  the  homestead  to  allege  and  prove 
the  facts  necessary  to  constitute  the  property  homestead.  The  ques- 
tion is  whether  the  value,  in  case  of  an  urban  homestead,  is  one  of  these 
essential  facts.  While  the  precise  question  was  not  before  the  court,  it 
was  indirectly  involved  in  the  case  of  Hargadene  v.  Whitfield,  71  Texas, 
482.  It  is  there  said:  "The  purpose  of  the  statute  is  to  protect  the 
homestead.  The  quantity  and  value  are  limitations  upon  it  when  estab- 
lished. They  form  no  part  of  a  definition  of  a  homestead.  If  the  value 
exceeds  the  limitation,  it  does  not  destroy  the  homestead,  or  make  it 
any  the  less  one.  *  *  *  The  general  denial  interposed  by  plaintiffs 
to  the  homestead  claim  required  proof  of  the  main  facts,  citizenship, 
family  and  residence.  The  plea  in  avoidance  does  not  allege  the  mat- 
ter of  value,  or  ask  relief  as  to  any  excess." 

From  these  expressions  we  infer  that  in  such  case  it  is  unnecessary 
for  the  homestead  claimant  to  allege  the  value,  and  if  unnecessary  to 
allege  it,  of  course,  it  is  unnecessary  for  him  to  prove  it.  We  conclude, 
therefore,  that  the  charge  upon  the  burden  of  proof  was  error.  See 
also,  Demartin  v.  Demartin,  85  CaL,  71. 

A  further  question  of  some  difficulty  is  raised  by  the  assignments 
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If  the  jury  under  proper  instructions  should  find  that  the  four  lots  first 
purchased  amounted  to  as  much  as  $5000  in  value  when  the  remaining 
lots  were  acquired,  did  the  defendants  then  acquire  any  homestead  rights 
whatever  in  the  lots  last  purchased?  Some  expressions  in  the  case  of 
Lake  v.  Boulware,  12  Texas  Civ.  App.,  660,  would  indicate  that  where 
a  family  has  an  urban  homestead  which  has  reached  the  value  of  $5000, 
and  then  acquires  other  property  and  uses  it  for  homestead  purposes  in 
connection  with  that  formerly  owned,  the  property  last  purchased  does 
not  become  a  part  of  the  homestead,  but  is  liable  absolutely  to  the  debts 
of  the  owner.  These  expressions  were  perhaps  unnecessary  to  the  con- 
clusion reached  in  that  case.  At  any  rate,  we  are  ^unable  to  entirely  con- 
cur in  these  views. 

We  agree  with  the  doctrine  announced  in  that  case  that  the  value  of 
the  entire  homestead  would  be  determined  at  the  date  of  the  last  pur- 
chase, and  not  by  adding  together  the  values  of  the  separate  parcels  at 
the  times  when  they  were  respectively  applied  to  homestead  uses ;  that 
is,  that  the  law  will  not  consider  that  there  have  been  a  number  of  des- 
ignations of  the  separate  parcels  composing  the  homestead  at  different 
times  and  add  together  these  several  values  to  determine  the  value  of 
the  entire  homestead,  but  it  will  consider  that  there  is  a  new  designa- 
tion of  the  entire  property  at  the  time  of  the  last  purchase  and  inquire 
as  to  the  value  of  the  whole  property  at  that  time,  in  order  to  determine 
whether  there  is  an  excess  arid  the  amount  of  it. 

To  our  minds,  however,  the  statement  of  this  proposition  is  itself  an 
answer  to  the  theory  that  if  the  property  originally  owned  is  found  to 
be  worth  $5000,  that  subsequently  acquired  can  not  become  any  part  of 
the  homestead.  The  only  theory  which  authorizes  us  to  take  in  con- 
sideration the  value  of  the  original  property  at  the  date  of  the  subse- 
quent purchase,  is  that  there  is  a  new  designation  of  the  old  property, 
and  also  of  the  new.  If  the  newly  acquired  property  does  not  become 
homestead,  there  is  no  new  designation  and  no  authority  for  inquiring 
as  to  the  value  of  the  original  property,  except  at  the  time  of  its  orig- 
inal designation  as  homestead. 

We  therefore  conclude  that  the  property  last  acquired  could  become 
a  part  of  the  homestead,  although  that  formerly  owned  may  at  that  time 
have  equaled  or  exceeded  in  value  $5000;  that  the  court  will  view  the 
transaction  just  as  if  the  whole  property  was  acquired  at  the  date  of  the 
last  purchase,  and  will  give  the  creditor  the  right  to  subject  the  excess, 
if  any,  in  the  whole  property  to  his  judgment,  and  at  the  same  time  ac- 
cord to  the  debtor  the  right  to  select  out  of  the  entire  property  such  por- 
tion as  he  may  choose  for  a  homestead,  not  to  exceed  $5000  in  value, 
exclusive  of  improvements. 

We  deem  it  proper  to  say  further,  that  in  case  the  property  first 
bought  was  not  worth  as  much  as  $5000  when  first  designated  as  a 
homestead,  but  was  worth  more  than  that  amount  when  the  other  prop- 
erty was  purchased,  then  the  creditor  would  not  be  entitled  to  recover 
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the  excess  in  the  original  homestead,  unless  the  debtor  insisted  upon 
holding  as  homestead  part  or  all  of  the  property  subsequently  acquired ; 
but  if  the  debtor  insists  on  including  part  or  all  of  the  subsequently  ac- 
quired property  in  the  homestead,  then  the  court  will  inquire  as  to  the 
value  of  the  whole  property,  exclusive  of  improvements  at  that  date, 
allowing  the  creditor  to  subject  to  his  judgment  the  excess  in  the  entire 
property,  and  the  debtor  to  select  out  the  entire  property  his  homestead, 
not  to  exceed  $5000  in  value,  exclusive  of  improvements. 

There  is  no  provision  of  law  directing  how  the  excess  in  an  urban 
homestead  may  be  reached  and  subjected  to  the  claims  of  a  creditor; 
and  as  this  may  not  become  necessary  upon  another  trial  of  the  case  and 
is  not  presented  upon  this  appeal,  we  do  not  deem  it  necessary  to  indicate 
our  views  upon  it. 

We  would  suggest,  however,  that  upon  another  trial  it  would  be  well 
for  the  court,  by  the  submission  of  special  issues,  to  ascertain  the  value 
of  each  portion  of  the  property  at  the  time  it  was  first  designated  as 
homestead,  and  the  value  of  each  portion  at  the  several  times  when  the 
other  portions  were  acquired  and  designated  as  homestead,  in  order  that 
the  court  may  be  prepared  to  render  a  proper  judgment  in  any  phase 
which  the  case  may  assume. 

For  the  errors  above  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Waxahachie  Loan  and  Tbust  Company  v.  C.  C.  Tubneb. 

Decided  April  22,  1903. 

Usury— Cotton  Contract. 

A  contract  for  delivery  of  cotton  to  a  factor,  to  be  sold  by  him,  made  in 
connection  with  a  loan  of  money,  held,  in  connection  with  evidence  not  stated, 
to  warrant  a  finding  that  it  was  a  mere  device  to  cover  usury. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Lancaster. 

Templeton  &  Harding,  for  appellant. 

No  briefs  were  on  file  for  appellee. 

STREETMAN",  Associate  Justice.— In  this  suit  appellee  recovered 
as  a  penalty  for  usury  a  sum  double  the  amount  of  interest  paid  by  him 
to  appellant  on  two  loans. 

On  December  20,  1899,  appellee  borrowed  from  appellant  $300,  and 
executed  his  note  of  that  date,  due  October  1,  1900,  for  the  sum  of 
$325.80,  to  bear  interest  from  maturity  at  10  per  cent  per  annum.    At 
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the  same  time  and  on  the  same  piece  of  paper,  he  executed  what  is 
.  termed  a  "cotton  contract,"  by  which  he  agreed  to  deliver  to  appellant 
forty  bales  of  cotton,  to  be  sold  by  appellant  as  factor,  and  providing 
that  appellee  should  pay  for  the  services  to  be  rendered  by  appellant  in 
handling  said  cotton  $1.25  per  bale;  and  providing  further  that  if  ap- 
pellee should  fail  to  deliver  said  cotton  or  any  part  of  it,  according  to 
said  contract,  inasmuch  as  appellant  had  prepared  itself  to  receive  and 
handle  said  cotton,  appellee  should  pay  $1.25  as  liquidated  damages  on 
each  bale  which  he  failed  to  deliver. 

Appellee  also  obtained  another  loan  of  $40,  and  executed  therefor  his 
note  dated  April  30,  1900,  due  September  30,  1900,  for  $41.90,  with  10 
per  cent  interest  from  maturity,  and  accompanied  by  a  "cotton  contract" 
of  the  same  character  as  above  described,  except  that  it  called  for  the 
delivery  of  six  bales  of  cotton,  and  provided  for  a  payment  of  $1  per 
bale,  whether  the  cotton  was  delivered  to  appellant  or  not. 

Appellee  in  fact  only  delivered  four  or  five  bales  of  cotton  under  both 
contracts.  Appellee  paid  off  both  notes  and  contracts  in  full,  and  at 
the  time  he  made  the  payments,  the  amounts  paid  by  him  were  largely 
in  excess  of  the  sums  borrowed  with  10  per  cent  interest  thereon  from 
the  date  of  the  loan. 

The  lower  court  found,  in  effect,  that  the  cotton  contracts  were  not 
genuine,  but  were  only  a  cloak  to  cover  usurious  interest.  We  do  not 
deem  it  necessary  to  set  out  all  the  evidence,  but  from  a  careful  examina- 
tion of  the  record,  we  are  satisfied  that  there  was  sufficient  evidence  to 
justify  the  finding  of  the  court. 

There  are  cases  in  which  a  contrary  finding  has  been  sustained  upon 
evidence  somewhat  similar  to  this,  but  the  decisions  in  those  cases  recog- 
nize that  it  is  a  question  of  fact,  and  sustain  the  finding  because  the 
trial  court  or  jury  so  determined  it,  as  we  might  do  in  this  case,  had  the 
finding  of  the  lower  court  been  different.  Cockle  v.  Flack,  93  U.  S., 
344 ;  Huddleston  v.  Kempner,  1  Texas  Civ.  App.,  212. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 

Affirmed. 


Andrew  J.  Collins  et  al.  v.  V.  Weiss  et  al. 

Decided  April  22,  1903. 

1. — Deed — Ancient  Instrument — Forgery — Evidence. 

Evidence  upon  an  issue  of  forgery  of  a*  deed  over  thirty  years  old  held  to 
sustain  a  finding  in  favor  of  its  genuineness. 

2. — Continuance — Diligence  Wanting. 

Where,  after  plaintiff's  case  had  been  pending  on  the  docket  for  nine  months, 
the  defendants,  nearly  two  months  prior  to  the  trial,  filed  a  deed  among  the 
papers  of  the  cause  and  served  notice  thereof  on  plaintiff's  counsel,  an  applica- 
tion for  a  continuance  by  plaintiff  to  obtain  evidence  to  show  the  deed  a  for- 
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gery,  and  alleging  as  an  excuse  for  not  having  obtained  it  that  he  had  just 
discovered  that  defendants  would  rely  on  the  deed,  failed  to  show  proper  dili- 
gence. 

3. — New  Trial — Cumulative  Evidence. 

A  new  trial  is  properly  denied  where  it  is  sought  in  order  to  obtain  evi- 
dence which  is  merely  cumulative,  and  which,  in  view  of  the  opposing  affidavit*, 
does  not  make  it  reasonably  probable  that  the  result  would  be  changed,  and 
where  the  motion  therefor  is  not  accompanied  by  the  alleged  documentary  evi- 
dence to  be  produced  and  the  source  of  the  applicant's  knowledge  as  to  such 
evidence  is  not  disclosed. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  J.  D.  Martin. 

E.  P.  Turner,  for  appellants. 

Greer,  Greer  &  Nail  and  Crane,  Greer  &  Wharton,  for  appellees. 

GILL,  Associate  Justice. — This  action  was  begun  by  the  appellants 
on  the  21st  day  of  June,  1901,  and  is  in  the  form  of  an  ordinary  action 
of  trespass  to  try  title.  Plaintiffs  asserted  title  to  the  land  sued  for  as 
the  heirs  of  Seaburn  W.  Collins,  Sr.,  deceased.  The  petition  disclosed 
that  all  the  plaintiffs  resided  elsewhere  than  in  Jefferson  County,  wherein 
the  land  was  situated,  and  one  of  the  plaintiffs,  Mrs.  Susan  Miller,  re- 
sided in  New  Mexico.  The  defendants,  V.  Weiss  and  P.  Weiss,  who 
resided  in  Jefferson  County,  answered  by  general  demurrer,  general  de- 
nial, plea  of  not  guilty,  and  pleaded  limitation  of  three,  five  and  ten 
years.     Defendant  Lamar  Cooper  disclaimed. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
defendants,  and  plaintiffs,  having  appealed,  seek  a  reversal  upon  the 
grounds:  (1)  That  the  court  erred  in  overruling  a  motion  for  a  con- 
tinuance. (2)  In  failing  to  render  judgment  for  the  plaintiffs  on  the 
facts.  (3)  In  refusing  to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

Plaintiffs  were  shown  to  be  the  heirs  of  Seaburn  W.  Collins,  Sr.,  de- 
ceased, and  as  such  entitled  to  judgment  for  at  least  a  part  of  the  land 
sued  for,  unless  their  ancestor  had  conveyed  to  Gadi  West,  under  whom 
appellees  claim,  and  with  whose  title  they  connect  themselves. 

Defendants  adduced  in  evidence  an  instrument  purporting  to  be  a 
deed  from  Simon  Weiss  to  Seaburn  Collins,  Sr.,  upon  the  reverse  side 
of  which  was  written  a  conveyance  from  Seaburn  Collins  to  Gadi  West. 
The  purported  execution  of  the  deed  from  Collins  to  West  was  witnessed 
by  the  purported  signatures  of  Dillon  Collins  and  William  Blewett  as 
subscribing  witnesses.  This  instrument  conveying  the  land  to  West  was 
attacked  by  an  affidavit  of  forgery,  filed  at  the  hour  of  the  trial.  When 
offered  in  evidence  defendants  were  required  to  and  undertook  to  prove 
its  execution  as  at  common  law.  The  grantor  and  the  two  subscribing 
witnesses  were  shown  to  be  dead.     The  deed  was  shown  to  be  over  thirty 

years  old,  being  dated day  of ,  1859,  and  to  have  come  from 

the  proper  custody.     The  genuineness  of  the  signature  of  the  subscrib- 
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ing  .witness  William  Blewett  was  shown  without  contradiction.  Sim- 
mons, a  brother-in-law  of  Seaburn  Collins  and  of  Dillon  Collins,  the 
other  subscribing  witness,  after  qualifying  as  to  their  handwriting,  gave 
it  as  his  opinion  that  both  the  signature  of  the  grantor  and  that  of  Dil- 
lon Collins  were  genuine.  This  witness  had  had  business  transactions 
with  the  grantor,  and  had  corresponded  for  years  with  Dillon  Collins. 

The  deed  in  question  was  actually  placed  of  record  in  1894,  but  on 
account  of  some  irregularity  the  record  was  invalid.  It  was  proven  up 
and  again  placed  of  record  just  prior  to  the  trial.  The  deed  from  Simon 
Weiss  to  Seaburn  Collins  was  of  date  March  6,  1856,  but  was  not  re- 
corded until  September  1,  1894. 

On  the  issue  of  the  genuineness  of  the  deed  to  West,  Seaburn  Collins, 
Jr.,  one  of  the  plaintiffs,  became  a  witness  and  testified  that  he  was 
familiar  with  the  handwriting  of  his  father,  Seaburn  Collins,  Sr.,  and 
of  his  uncle,  Dillon  Collins,  one  of  the  subscribing  witnesses.  That  the 
signature  of  neither  was  genuine.  On  cross-examination  the  witness 
admitted  that  he  was  only  11  years  old  when  his  father  died,  and  that 
his  death  occurred  in  1868.  Plaintiffs  oflEered  no  other  evidence  on  the 
issue  of  forgery,  and  the  trial  court  thereupon  held  that  a  preponder- 
ance of  the  evidence  was  in  favor  of  the  genuineness  of  the  deed.  In 
this  we  think  the  court  was  correct,  and  the  assignment  assailing  the 
judgment  as  unsupported  by  the  evidence  is  overruled. 

In  1888  V.  Weiss,  without  notice  of  the  deed  from  S.  Weiss  to  Sea- 
burn Collins,  Sr.,  for  a  valuable  consideration  bought  of  the  heirs  of 
Simon  Weiss  five-sixths  of  the  land  in  controversy  and  secured  deeds 
therefor.  The  trial  court  so  found,  and  the  finding  is  not  assailed.  So 
the  issue  of  forgery  and  the  assignments  affecting  that  issue  can  in  no 
event  be  material  to  more  than  one-sixth  of  the  property  in  controversy. 

But  while  the  court's  judgment  may  be  correct  upon  the  facts  ad- 
duced in  evidence,  yet  it  remains  to  be  seen  whether  or  not  error  was 
committed  in  refusing  a  continuance,  or  refusing  to  grant  a  new  trial. 
As  to  the  continuance  we  are  clear  the  court  committed  no  error.  The 
suit  was  filed  June  21,  1901.  There  had  been  two  continuances  by  con- 
sent. On  March  24,  1902,  the  deed  assailed  was  filed  among  the  papers 
of  this  cause,  and  notice  of  such  filing  and  that  same  would  be  used  in 
evidence  was  promptly  served  upon  counsel  for  plaintiffs.  It  was  tem- 
porarily withdrawn  for  proof  and  record,  and  on  May  12,  1902,  was 
again  filed  in  the  cause  and  again  was  plaintiffs'  counsel  served  with 
notioe.  Seaburn  Collins,  Jr.,  was  the  only  plaintiff  present  at  the  trial. 
When  he  saw  the  deed  he  pronounced  it  a  forgery  and  filed  the  affidavit 
on  the  eve  of  the  trial.  It  is  claimed  in  the  application  for  continuance 
that  he  then  learned  for  the  first  time  that  defendants  would  rely  on  the 
deed  for  title,  and  the  continuance  was  asked  that  the  testimony  of  the 
other  plaintiffs  might  be  taken  and  certain  documents  in  their  posses- 
sion in  the  handwriting  of  their  father  might  be  brought  forward  for 
comparison  with  the  signature  to  the  deed. 
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The  application  shows  on  its  face  an  titter  and  inexcusable  lack  of 
diligence.  The  application  was  not  statutory,  but  even  if  it  had  been, 
under  the  present  statute  it  was  addressed  to  the  sound  discretion  of 
the  trial  court,  and*it  is  reasonably  certain  that  in  this  case  he  has  not 
abused  it.  The  absent  evidence  was  that  of  parties  to  the  controversy, 
and  failure  to  sooner  procure  it  is  inexcusable.  The  fact  that  the  par- 
ties plaintiff  lived  elsewhere  than  in  the  county  of  the  suit  makes  no 
difference.  The  decree  is  dated  May  16,  1902.  On  June  21,  1902, 
plaintiffs  filed  their  amended  motion  for  a  new  trial,  and  as  grounds 
therefor  they  assigned,  among  other  reasons,  the  fact  that  they  had  dis- 
covered additional  evidence,  namely,  the  evidence  of  T.  J.  McMahan, 
B.  F.  Perkins  and  P.  S.  Humble,  whose  affidavits  are  attached,  and 
who  affirm  that  they  had  seen  the  signature  to  the  deed  in  question  and 
were  acquainted  with  the  signature  and  handwriting  of  Seaburn  Collins, 
Sr.,  and  that  the  signature  to  the  deed  is  a  forgery.  To  this  the  de- 
fendants opposed  the  affidavits  of  others,  in  addition  to  the  witnesses 
adduced  on  the  trial,  to  the  effect  that  the  signatures  were  genuine. 

It  is  apparent  from  what  has  been  stated  with  reference  to  the  motion 
for  continuance  that  not  the  slightest  diligence  has  been  shown  to  pro- 
cure this  testimony  in  time  for  the  trial  because  the  applicants  admit 
they  did  not  know  the  deed  would  be  relied  on.  The  suit  was  of  plain- 
tiffs own  bringing,  and  rested  on  the  docket  almost  a  year  before  it  was 
tried.  It  behooved  the  plaintiff  to  prepare  for  trial,  and  he  can  not 
undo  the  solemn  judgment  of  a  court  merely  by  coming  in  with  affidavits 
affecting  an  issue  considered  at  the  trial,  the  new  evidence  being  merely 
cumulative  of  that  offered  at  the  trial.  Another  objection  to  the  motion 
in  this  regard  is  that  it  does  not  disclose  the  plaintiff's  source  of  knowl- 
edge so  that  the  court  may  judge  whether  it  was  not  in  his  easy  reach 
at  all  times. 

Such  a  motion  is  addressed  to  the  sound  discretion  of  the  trial  judge. 
The  great  end  of  litigation  and  the  prime  purpose  of  courts  should  be 
just  and  righteous  judgments.  When  courts  can  clearly  foresee  a  just 
result  and  the  means  of  attaining  it,  all  matters  merely  of  practice  and 
all  rules  of  mere  expediency  looking  to  a  hastening  to  the  end  of  litiga- 
tion should  ordinarily  be  set  aside  that  justice  may  be  done.  Wolf  v. 
Mahan,  57  Texas,  171. 

Thus,  if  it  had  been  shown  that  evidence  had  been  discovered  which 
disclosed  to  a  moral  certainty  or  rendered  it  extremely  probable  that 
the  judgment  was  erroneous  and  that  a  new  trial  would  result  differently, 
much  remissness  on  the  part  of  plaintiffs  might  be  forgiven.  But  in 
this  case  the  new  evidence  is  only  cumulative,  and  in  the  light  of  the 
opposing  affidavits  the  issue  would  remain  in  the  case  and  another  trial 
would  not  probably  bring  about  a  different  result. 

Another  thing  which  doubtless  impressed  the  trial  court  was  that  de- 
spite the  fact  that  the  motion  pended  undisposed  of  from  May  16th  until 
September  3,  1902,  the  plaintiffs  failed  to  bring  to  their  aid  the  docu- 
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ments  and  proof  mentioned  in  the  motion  for  continuance.  The  failure 
to  produce  this  reflects  upon  the  truth  of  the  assertion  that  it  existed, 
and  incidentally  affects  the  weight  of  the  other  evidence  offered  to  estab- 
lish the  forgery.  To  all  this  may  be  added  the  further  reason  that  the 
trial  was  before  the  court.  He  had  passed  upon  the  evidence.  The 
weight  and  value  of  the  new  proof  was  addressed  to  him,  and  it  was  his 
duty  to  pass  upon  its  probable  truth  in  the  light  of  the  testimony  ad- 
duced on  the  trial.  It  is  much  as  if  he  had  heard  the  new  evidence  in 
deposition  form  at  the  trial.  He  was  in  the  best  position  to  say  whether 
it  would  have  changed  the  result.  He  has  held  that  it  would  not,  and 
we  are  not  inclined  to  disturb  his  action. 

We  find  no  reversible  error  in. the  record.    The  judgment  is  therefore 
in  all  things  affirmed. 

Affirmed. 


JOSEPH  Jones  et  al.  v.  Missouri,  Kansas  &  Texas  Railway 

Company  of  Texas. 

Decided  April  22,  1003. 

Carrier  of  Passengers— Injury  by  Passenger  to  Employe— Negligence  Not  Shown. 
Plaintiff's  son,  while  working  for  defendant  as  a  section  hand,  was  killed 
by  a  shot  fired  from  the  window  of  a  passing  excursion  train.  The  crowd  on 
the  train  was  hilarious,  but  not  disorderly,  and  as  soon  as  the  conductor  learned 
of  the  shooting  he  made  every  reasonable  effort  to  discover  the  offender.  Held, 
that  negligence  on  the  part  of  the  defendant  company  was  not  shown. 

Error  from  the  District  Court  of  Marion.  Tried  below  before  Hon. 
J.  M.  Talbot. 

Geo.  T.  Todd,  for  plaintiffs  in  error. 

L.  S.  Schluter,  for  defendant  in  error. 

NEILL,  Associate  Justice. — Joseph  Jones,  for  himself  and  his 
wife,  Mary,  brought  this  suit  against  the  defendant  in  error  to  recover 
$2000  damages  for  the  death  of  their  son  Urias,  alleged  to  have  been 
caused  by  the  negligence  of  the  Sherman,  Shreveport  &  Southern  Rail- 
way Company,  for  the  consequences  of  which  it  is  alleged  defendant  in 
error,  by  reason  of  its  purchase  of  and  consolidation  with  said  railway 
company,  became  liable. 

It  is  alleged,  as  the  grounds  of  negligence,  that  on  the  20th  day  of 
December,  1900,  a  passenger  train  of  the  Sherman,  Shreveport  &  South- 
ern Railway  Company  was  filled  with  armed,  lawless  and  boisterous  men 
who  wantonly  and  recklessly  discharged  loaded  arms  on  its  trip  from 
Granville  to  Jefferson,  Texas;  that  the  railroad  failed  to  discharge  its 
duty  to  preserve  peace  and  order  and  to  protect  the  lives  of  its  employes 
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who  were  on  its  right  of  way  near  the  track  of  the  company,  and  prevent 
wanton  and  reckless  firing  of  deadly  weapons  from  its  trains ;  that  when 
said  train  reached  a  point  opposite  where  plaintiff's  son  Unas  was  at 
work  with  a  section  gang,  some  person  thereon,  either  a  passenger  or 
employe,  aimed  and  fired  a  gun  or  revolver  at  the  section  crew,  and 
thereby  instantly  killed  Urias. 

The  defendant,  after  filing  general  and  special  exceptions  to  the  pe- 
tition, answered  by  a  plea  of  not  guilty;  and  plead  specially  that  if  de- 
ceased was  shot  by  a  passenger  on  its  train,  it  was  done  so  suddenly  and 
without  notice  or  warning  to  defendant  that  it  could  not  have  prevented 
the  shooting;  that  none  of  its  employes  was  present  at  the  time  and 
shot  was  fired,  and  it  could  not  know  the  same  would  be  fired,  and  there- 
fore is  not  liable  for  the  injury. 

Upon  hearing  the  evidence  the  court  peremptorily  instructed  a  verdict 
for  the  defendant.  It  is  from  a  judgment  rendered  in  favor  of  defend- 
ant upon  the  verdict  returned  in  obedience  to  such  instruction  this  ap- 
peal is  prosecuted. 

The  undisputed  evidence  shows  that  Urias  Jones,  plaintiff's  son,  was 
in  defendant's  emplojTnent,  working  as  a  section  hand  on  the  line  of  its 
road  between  Jefferson,  in  Marion  County,  and  Waskom,  in  Harrison 
County,  on  the  20th  of  December,  1900 ;  that  at  said  date  defendant  was 
running  an  excursion  train  for  passengers  over  its  road,  upon  which  were 
many  people  going  to  the  old  States  on  a  holiday  excursion ;  and  that  as 
the  train  passed  along  where  Urias  was  at  work  some  one  fired  a  pistol 
shot  from  the  train  which  struck  and  killed  him.  As  soon  as  the  con- 
ductor in  charge  of  the  train  heard  of  it,  he  made  inquiry  and  did  all 
he  could  to  ascertain  who  fired  the  shot;  and  being  unable  to  do  so,  he 
stopped  the  train  at  Waskom,  the  first  station  it  reached  afterwards,  and. 
had  officers  of  the  law  to  investigate  the  matter  and  endeavor  to  find  out 
and  apprehend  the  guilty  party,  but  without  avail.  He  had  the  same 
kind  of  search  made  on  the  train  at  Shreveport,  with  like  result. 

There  was  evidence  that  a  shot  was  fired  from  or  near  the  train  close 
to  Pittsburg,  Texas.  Immediately  after  it  was  heard,  the  conductor 
made  investigation  and  inquiry  in  regard  to  it,  but  failed  to  find  that  it 
was  fired  by  anyone  on  the  train. 

The  evidence  shows  that  there  were  a  great  many  people  on  board  the 
train,  all  laughing  and  talking  and  hilarious,  but  nothing  disorderly. 
There  was  nothing  in  the  manner  or  conduct  of  anyone  on  the  train  that 
would  give  defendant's  servants  in  charge  reason  to  apprehend  such  a 
deed  of  violence  as  caused  the  death  of  plaintiff's  son. 

Under  the  undisputed  facts  the  trial  court  could  not,  in  the  discharge 
of  its  duty,  have  done  otherwise  than  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant.    Therefore  the  judgment  is  affirmed. 

Affirmed. 


288  Anderson  v.  Cotton  Oil  Co. 


Rachel  Andebson  v.  Jefferson  Cotton  Oil  and 

Refining  Company. 

Decided  April  22,  1903. 

1. — Charge— Giving  Undue  Prominence. 

Where  the  main  charge  submitted  an  issue  of  contributory  negligence  only 
generally,  a  further  charge  submitting  it  in  connection  with  the  very  facts  upon 
which  defendant  relied  as  constituting  such  .negligence,  was  not  erroneous  as 
giving,  by  repetition,  undue  prominence  to  that  matter. 

2.— Contributory  Negligence— Injury  to  Employe. 

Facts  held  to  show  that  an  employe  in  an  oil  mill  was  guilty  of  contribu- 
tory negligence  in  operating  a  machine  termed  a  "former,"  by  reason  of  which 
his  hand  was  cut. 

Error  from  the  District  Court  of  Marion.  Tried  below  before  Hon. 
J.  M.  Talbot. 

Geo.  T.  Todd  and  Todd  &  Armistead,  for  plaintiff  in  error. 

W .  T.  Armistead,  for  defendant  in  error. 

JAMES,  Chief  Justice. — Plaintiff  sued  for  damages  arising  to  her 
from  an  injury  to  her  18-year-old  son,  which  consisted  of  the  loss  of 
three  fingers.  He  was  an  employe  in  appellee's  mill,  having  com- 
menced work  there  over  two  years  previous  to  the  accident.  No  question 
is  made  as  to  his  capacity  to  understand  and  realize  danger,  or  to  com- 
mit contributory  negligence.  When  hurt  he  was  engaged  in  operating 
what  is  called  a  "former,"  and  we  may  illustrate  what  he  was  doing  by 
quoting  from  his  testimony:  "When  I  got  hurt  last  December  I  was 
working  at  the  former,  pulling  forms.  That  is,  when  the  lever  is  down 
the  carriage  is  stopped  and  back,  and  I  pull  a  rag  or  cloth  over  the 
tray,  and  then  the  meal  drops  over  the  rag  in  the  tray  and  is  folded 
and  then  pressed.  The  carriage  does  not  come  forward  till  the  lever 
is  raised,  usually.  The  time  I  was  hurt  I  had  my  hand  pulling  the  cloth 
over  the  tray,  and  the  carriage  came  forward  and  cut  my  fingers  off. 
I  had  been  working  at  the  former  about  two  weeks  before  the  hurt, 
and  then  I  laid  off  five  or  six  days  and  went  back  to  work  on  it,  and 
had  worked  the  last  time  on  it  about  a  week.  I  was  on  the  night 
run.  *  *  *  I  used  my  hand  to  pull  down  the  lever  for  every  cake 
made  during  the  night  run,  about  2400  times  each  night.  I  got  hurt 
as  I  was  fixing  for  the  last  cake  on  that  night.  I  had  to  spread  mats 
on  tray  which  received  the  meal.  When  I  got  hurt  I  did  not  pull 
the  lever  or  expect  the  carriage  to  come  out  until  I  got  ready  for  it. 
As  the  carriage  came  out  or  forward  and  caught  my  fingers  I  took  the 
lever  to  be  half  cocked,  and  I  pushed  it  down  with  my  hand.  The 
carriage  then  went  back  and  stood  still.  I  did  not  pull  the  lever  and 
was  not  expecting  the  carriage  to  come  out,"  etc. 
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Besides  general  denial,  defendant  pleaded  assumed  risk,  and  con- 
tributory negligence.  Our  conclusions  of  facts  are  that  there  was  tes- 
timony supporting  both  issues,  and  warranted  their  submission  to  the 
jury.  The  matters  brought  into  question  in  this  appeal,  however,  relate 
particularly  to  contributory  negligence. 

The  court  gave  a  general  charge  submitting  fully  all  the  issues.  The 
assignments  complain  of  the  giving  of  a  special  instruction,  requested 
bv  defendant,  which  reads  as  follows :  "If  vou  believe  that  said  Milton 
Andrews,  in  operating  the  machine,  struck  the  lever  in  some  way  and 
caused  it  to  rise  up,  and  thereby  caused  the  carriage  to  come  out  and 
crush  his  fingers,  and  in  striking  said  lever  he  did  not  act  with  ordinary 
care,  then  plaintiff  can  not  recover." 

Those  objections  to  this  instruction  which  claim  that  the  evidence 
did  not  warrant  the  verdict,  nor  the  submission  of  the  particular  ques- 
tion of  fact  embodied  in  the  instruction,  are  not  sustained. 

Among  other  testimony  indicating  that  Andrews  struck  the  lever  and 
thereby  made  it  rise,  one  witness  testified  that  he,  after  the  occurrence, 
told  him  that  the  rag  or  mat  pulled  the  lever  up,  that  he  was  pulling 
or  spreading  the  mat  and  it  was  hung  somehow,  and,  he  could  see, 
caught  something ;  another  testified  that  he,  Andrews,  told  him  that,  as 
he  picked  the  mat  up  to  put  it  on  the  tray,  a  hole  was  in  the  mat,  and  it 
caught  in  the  lever  and  pulled  it  up,  which  caused  the  carriage  to  come 
out  and  catch  his  fingers  on  his  right  hand  between  the  carriage  and  the 
bumper. 

TJie  special  instruction  is  also  complained  of  because  (1)  the  same 
is  not  the  law  unless  the  lever  and  machine  is  ordinarily  safe  and  in  its 
broken  or  defective  condition  formed  such  safe  appliance  as  the  master 
was  required  to  furnish;  and  (2)  the  legal  proposition  it  embodies  was 
fully  covered  in  the  general  charge,  and  the  special  instruction  was  su- 
perfluous and  misleading. 

The  brief  does  not  present  the  subjects  to  us  in  a  very  perspicuous 
manner.  If,  as  we  infer,  appellant  intends  by  the  second  of  these  objec- 
tions to  claim  that  error  was  committed  by  undue  repetition  in  reference 
to  contributory  negligence,  we  do  not  sustain  her,  because  the  main 
charge  submitted  the  issue  only  generally,  and  this  instruction  submitted 
it  in  connection  with  the  very  facts  upon  which  defendant  seems  to  have 
relied,  in  its  pleading  and  by  testimony,  as  constituting  such  negligence. 
Railway  Co.  v.  McGlamory,  89  Texas,  635. 

There  was  no  dispute  in  the  testimony  that  the  effect  of  raising  the 
lever  in  any  condition  of  the  machine  was  to  bring  the  carriage  forward. 
Appellant  in  support  of  the  first  of  said  objections  refers  to  Andrews' 
testimony  "that  he  learned  after  he  got  hurt  that  there  ought  to  be  a 
spring  to  the  lever  and  pull  it  down,  and  that  the  spring  was  broken  when 
he  was  hurt."  But  we  find  that  he  testified  in  the  same  connection: 
"But  if  it  had  none,  or  (it)  was  broke,  the  hand  was  used  to  push  it 
down.    I  had  been  using  my  hand  this  way  all  the  time.     *     *     *     The 
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carriage  is  supposed  to  stay  back  until  the  lever  t  pulled  up.  *  *  * 
I  used  my  hand  to  pull  down  the  lever  for  every  cake  made  during  the 
night  run,  about  2400  times  each  night.  *  *  *  "When  I  got  hurt  I 
did  not  pull  the  lever  or  expect  the  carriage  to  come  out  until  I  got 
ready  for  it.  *  *  *  When  I  pulled  the  lever  up  the  carriage  came 
out;  when  I  pulled  the  lever  down  the  carriage  went  back." 

The  evidence  shows  clearly  that  the  lever  was  pulled  upward  by  hand 
to  throw  the  carriage  forward,  even  where  the  machine  was  supplied  with 
a  spring  to  hold  the  lever  down.  Under  such  circumstances  there  seems 
there  can  be  nothing  in  the  contention.  If  the  lever  was  raised  by  some 
negligent  act  of  Andrews  at  the  time,  as  there  was  evidence  tending  to 
show,  then  such  negligence  was  a  defense  to  the  action. 

Affirmed. 

Affirmed. 

Writ  of  error  refused. 


Dallas  Consolidated  Electric  Street  Railway  Company  v. 

F.  S.  Illo. 

Decided  April  22,  1903. 

1. — Street  Railway — Negligence — Harmless  Error. 

Where  the  evidence  clearly  showed  that  the  injury  to  plaintiff's  wife  resulted 
from  the  negligence  of  the  motorman  in  failing  to  have  his  car  under  control  and 
to  use  diligence  to  stop  it  after  he  saw  her  on  the  track  and  her  danger,  the 
introduction  in  evidence,  over  the  objection  that  it  was  not  pleaded,  of  a  city 
ordinance  requiring  motormen  to  keep  a  vigilant  watch  and  to  stop  their  cars 
in  time  when  they  saw  people  or  vehicles  on  the  track,  was  not  prejudicial 
error. 

8. — Same— Discovered  Peril — Charge. 

Where  the  evidence  clearly  showed  that  the  motorman  discovered  the  peril 
of  plaintiff's  wife  in  time  to  have  avoided  the  collision,  had  he  exercised  the 
degree  of  care  required  by  the  circumstances,  error  in  the  charge,  if  it  be  such, 
in  requiring  that  ne  should  have  stopped  the  car  in  the  shortest  time  and  space 
possible,  was  not  prejudicial.  See  charge  on  discovered  peril  held  to  correctly 
announce  the  law. 

3. — Charge — Excluding  Evidence  from  Consideration. 

Error  in  the  admission  of  evidence  is  cured  by  a  charge  instructing  the  jury 
that  they  shall  not  consider  it  for  any  purpose. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
Thos.  F.  Nash. 

Finley  &  Knight,  for  appellant. 

Harry  P.  Lawther,  for  appellee. 

The  third  and  fourth  assignments  of  error,  referred  to  in  the  opinion, 
were  as  follows : 
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3.  The  court  erred  in  the  second  paragraph  of  its  charge  to  the 
jury,  which  in  substance  is  as  follows:  "It  was  the  duty  of  plaintiff's 
wife  to  exercise  and  use  ordinary  care  for  her  own  safety  in  attempting 
to  cross  the  car  track  when  a  moving  car  wa?  coming  towards  the  point 
at  which  she  attempted  to  cross  the  track.  Ordinary  care,  as  used  above, 
means  that  care  which  an  ordinarily  prudent  person  would  have  used 
under  the  same  or  similar  circumstances,  and  if  she  did  not  use  ordinary 
care  as  defined  herein,  and  such  want  of  ordinary  care,  if  any,  on  her 
part  contributed  to  her  injury,  plaintiff  can  not  recover,  unless  you  find 
that  after  the  motorman  discovered  that  she  was  in  danger,  or  by  the 
use  of  reasonable  diligence  should  have  discovered  that  she  was  in  dan-' 
ger,  he  could  have  avoided  the  trouble,  in  which  event  the  defendant 
is  liable." 

Proposition:  If  plaintiff's  wife  was  guilty  of  contributory  negli- 
gence this  would  defeat  her  right  of  recovery,  notwithstanding  the  evi- 
dence might  show  that  the  motorman  was  guilty  of  negligence  in  fail- 
ing to  discover  hei  peril  in  time  to  avoid  injuring  her. 

4.  The  court  erred  in  the  third  paragraph  of  its  charge  to  the  jury, 
which  is  in  substance  as  follows :  "Now,  if  you  find  and  believe  from 
the  evidence  before  you  that  the  defendant's  motorman  did  not  stop  the 
car  in  the  shortest  time  and  space  possible  after  he  discovered  that  plain- 
tiff's wife  was  in  danger,  or  that  by  the  use  of  reasonable  diligence  he 
could  have  discovered  the  danger  in  time  to  have  stopped  the  car  and 
avoided  the  accident,  or  if  you  find  and  believe  from  the  evidence  that 
defendant's  motorman  was  negligent  in  the  management  of  the  car, 
and  did  not  keep  a  proper  lookout  for  persons  and  vehicles  moving  to- 
wards or  crossing  the  track,  and  further  find  that  plaintiff's  wife  ex- 
ercised ordinary  care  in  attempting  to  cross  the  track,  you  will  find  for  - 
the  plaintiff,  otherwise  you  will  find  for  the  defendant." 

Propositions:  (1)  The  rule  of  discovered  peril,  as  established  in  our 
decisions,  does  not  require  that  the  car  should  have  stopped  in  the  short- 
est time  and  space  possible  after  the  discovery  of  the  danger.  The  new 
duty  arising  from  the  discovery  of  the  peril  requires  that  the  motorman 
after  the  discovery  of  the  peril  to  plaintiff's  wife  should  have  used  every 
means  at  his  command,  consistent  with  the  safety  of  the  car  which  he 
was  operating,  to  avoid  inflicting  injury. 

(2)  The  discovery  of  the  peril-must  have  been  in  time  to  have  avoided 
the  injury,  in  order  that  liability  should  attach  on  account  of  the  failure 
to  stop  the  car  after  the  peril  was  discovered. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee  ' 
against  appellant  to  recover  damages  for  personal  injuries  to  his  wife, 
alleged  to  have  been  inflicted  by  the  company's  negligence.     The  de- 
fendant plead  not  guilty  and  contributory  negligence.     The  judgment 
appealed  from,  which  was  entered  on  a  verdict,  is  for  $3500. 

These  are  the  facts :    On  August,  1901,  at  about  6 :30  o'clock  in  the 
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evening,  appellee's  wife;  in  company  with  a  female  companion,  was 
driving  in  a  buggy  across  Elm  Street  in  the  city  of  Dallas  at  a  point  be- 
tween Stone  and  Akard  streets.  The  appellant  operated  an  electric 
street  railway  along  said  street,  maintaining  a  double  track  thereon, 
over  which  its  cars,  running  in  opposite  directions— east  and  west — were 
continuously  passing.  When  appellee's  wife  started  to  drive  across,  one 
of  appellant's  cars  running  west  turned  into  Elm  Street,  250  feet  dis- 
tant from  her,  and,  the  track  being  down  grade,  the  motonnan  in  charge 
of  and  operating  the  car  turned  off  the  current  of  electricity  by  which 
it  was  propelled,  and  allowed  the  car,  with  its  brake  chain  slack  and 
brake  not  set,  to  roll,  of  its  own  momentum,  rapidly  down  the  track  to- 
wards where  she  was  driving  across  the  street.  The  motorman,  accord- 
ing to  his  testimony,  did  not  have  the  car  under  control,  though  he 
knew  the  street  all  along  in  front  of  him  was  crowded  with  people^  bug- 
gies, wagons  and  bicycles,  and  saw  appellee's  wife  and  companion  in 
the  buggy  from  the  time  they  started  across  the  street  until  he  ran  them 
down  with  his  car.  Appellee's  wife  and  her  companion  saw  the  car 
coming  in  their  direction  when  they  started  to  drive  across  the  street, 
and,  it  being  something  over  a  block  from  them,  judged  that  they  had 
ample  time  to  cross  in  safety  before  the  car  reached  the  part  of  the 
track  where  they  intended  to  pass  over  it.  While  in  the  act  of  crossing, 
and  before  the  hind  wheels  of  the  buggy  cleared  the  track,  another  ve- 
hicle going  east  on  Elm  Street  was  driven  directly  in  front  of  and  be- 
tween their  horse's  head  and  the  side  of  the  street  to  which  they  were 
crossing,  blocking  their  way  and  stopping  their  buggy  on  the  track 
directly  in  front  of  the  approaching  street  car.  Though  the  motorman 
saw  the  wagon  pass  along,  from  the  rear,  beside  his  car  and  get  in  front 
of  and  stop  the  buggy,  and  realized  the  perilous  situation  of  the  ladies 
in  it,  he  made  no  effort  to  check  or  stop  his  car  until  it  struck,  over- 
turned the  buggy,  and  threw  the  ladies  with  great  violence  upon  the 
asphalt-paved  street.  That  these  acts  constitute  negligence,  there  can 
not  be  a  particle  of  doubt.  By  reason  of  such  negligence,  appellee's 
wife  without  any  fault  on  her  part,  proximately  contributing  to  her 
injury,  was  seriously  and  permanently  injured,  to  appellee's  damage  in 
the  amount  found  by  the  jury. 

Conclusions  of  Law. — The  introduction  in  evidence  by  appellee,  over 
the  objection  of  appellant  that  it  was  not  plead,  of  an  ordinance  of  the 
city  of  Dallas,  requiring  "the  conductor  of  each  car  to  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot,  especially  children,  either 
on  the  track  or  moving  towards  it,  and,  on  the  first  appearance  of  dan- 
ger to  such  persons  or  vehicles,  to  stop  the  car  in  the  shortest  possible 
time,"  when  the  undisputed  facts  in  this  case  are  considered  in  connec- 
tion with. the  well-settled  principles  of  law  applicable  to  them,  furnishes 
no  ground  for  a  reversal  of  the  judgment;  nor  does  that  part  of  the 
charge,  which  is  substantially  in  the  language  of  the  ordinance. 
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It  is  shown  from  the  testimony  of  the  motorman  himself  that  he  did 
keep  the  vigilant  watch,  and  that  he  saw  the  ladies  in  the  buggy  from 
the  time  his  car  turned  into  Elm  Street  until  the  collision  occurred.  And 
that  he  also  saw  the  wagon  pass  his  car,  get  in  the  way  of  and  stop  the 
buggy  on  the  street  car  track.  If  the  negligence  charged  had  been  the 
failure  of  the  motorman  to  use  ordinary  care  in  discovering  persons  on  or 
near  the  track,  and  the  evidence  had  made  it  a  controverted  issue  of 
fact,  it  might  with  some  degree  of  plausibility  be  contended  that  the 
admission  of  the  ordinance  and  giving  substantially  its  language  in 
charge  to  the  jury  were  prejudicial  errors.  But  as  no  such  issue  was 
made,  and  the  undisputed  evidence  shows  the  motorman  exercised  the 
diligence  of  discovery  required  by  the  ordinance,  the  admission  of  the 
testimony  and  giving  the  charge  could,  not,  if  error,  have  possibly  preju- 
diced the  appellant. 

The  grounds  upon  which  appellant's  liability  rests  are  the  negli- 
gence of  the  motorman  in  permitting  his  car  to  run  of  its  own  momen- 
tum down  a  street  thronged  with  people  and  vehicles  without  having  it 
under  his  control,  and  his  failure  to  exercise  any  diligence  at  all  to 
stop  or  check  the  speed  of  the  car  when  he  discovered  the  imminent 
peril  of  the  ladies.  These  grounds  of  negligence  are  so  clearly  and 
conclusively  established  and  shown  by  the  evidence  to  be  the  proximate 
cause  of  the  injury,  that  we  can  hardly  conceive  of  an  error  that  would 
justify  us  in  reversing  the  judgment. 

There  is  no  question  about  the  fact  that  the  motorman  discovered 
the  peril  of  appellee's  wife  in  time  to  have  avoided  the  collision,  had 
he  exercised  the  degree  of  care  required  under  the  circumstances.  In 
view  of  this  fact,  the  paragraphs  of  the  court's  charge  complained  of 
in  the  third  and  fourth  assignments  of  error,  if  subject  to  the  objec- 
tions urged  against  them,  could  not  have  been  prejudicial  to  the  appel- 
lant. But  it  seems  to  us  the  charge  correctly  announces  the  law  appli- 
cable to  the  case  made  by  the  pleadings  and  evidence.  San  Antonio 
Traction  Co.  v.  Upson,  31  Texas  Civ.  App.,  50,  71  S.  W.  Rep.,  565,  and 
authorities  cited. 

If  there  were  any  error  in  the  admission  of  the  testimony  complained 
of  by  the  fifth  and  sixth  assignments  of  errors,  it  was  cured  by  the 
court's  instructing  the  jury  "that  in  determining  the  question  whether 
or  not  defendant's  motorman  was  guilty  of  negligence  in  this  case  you 
are  not  to  consider  for  any  purpose  any  of  the  evidence  detailed  before 
you  which  relates  to  other  accidents  with  which  he  was  connected;  but 
you  will  look  alone  to  the  facts  and  circumstances  detailed  that  were 
connected  with  the  occasion  of  the  accident."  Railway  v.  Duelin,  86 
Texas,  450. 

There  is  no  error  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Affirmed. 
Writ  of  error  refused. 
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W.  P..  Malloey  v.  Dawson  Cotton  Oil  Company. 

Decided  April  22,  1903. 

1. — Res  Adjudicata — Plea  Held  Sufficient. 

Where  in  an  action  on  a  building  contract  the  defendant  alleged  that  plain- 
tiff had  theretofore  brought  suit  against  it  for  an  amount  alleged  to  be  due 
him  under  the  same  contract,  and  recovered  judgment  in  such  suit;  that  the 
amount  here  sued  for  was  recoverable  in  such  former  suit,  and  that  plaintiff's 
right  in  this  suit  accrued  prior  to  the  bringing  of  the  other  action,  and  existed 
wholly  by  virtue  of  the  contract,  which  was  the  basis  of  both  suits,  this  was 
a  sufficient  plea  of  res  adjudicata,  although  the  pleadings  and  judgment  in  the 
former  suit  were  not  set  forth  therein. 

2. — Same — Indivisibility  of  Contract. 

It  was  not  necessary  that  the  plea  should  allege  that  such  contract  was 
indivisible,  as  this  was  a  matter  of  law  to  be  determined  from  the  contract 
itself. 

3. — Same — Indivisible  Contract — Order  of  Suits. 

Where  the  plaintiff  brings  separate  actions  in  different  courts  upon  parts  of 
an  entire  and  indivisible  contract,  and  takes  judgment  in  one  case,  his  cause  of 
action  on  the  contract  is  satisfied,  and  the  judgment  may  be  pleaded  in  bar  in 
the  other  action;  and  the  order  in  which  the  suits  may  have  been  instituted  is 
immaterial. 

4. — Same— Building  Contract  Held  Indivisible — Extras  and  Changes. 

Where  a  contract  for  the  building  of  a  house  provided  for  payment  of  a 
certain  sum  therefor,  and  also  that  the  owner  should  have  the  right  to  make 
changes  from  the  plans  and  specifications  at  any  time,  the  price  of  material  or 
cost  of  work  in  such  case  to  be  added  to  or  deducted  from  the  contract  price, 
as  the  case  might  be,  such  contract  was  indivisible,  and  the  contractor  had  not 
the  right  to  maintain  separate  suits  for  the  contract  price  and  for  additional 
compensation  on  account  of  extras,  nor  could  he  acquire  such  right  by  filing  a 
suit  in  the  district  court  to  fix  a  mechanic's  lien  for  the  contract  price  on  the 
property  and  omitting  therefrom  the  cost  of  the  extras,  with  suit  for  their  price 
brought  in  justice  court. 

5. — Same — Tender  No  Estoppel. 

That  defendant  had  made  a  tender  into  court  of  a  certain  amount  did  not 
prevent  him  from  afterwards  pleading  the  judgment  rendered  in  the  other 
suit  as  a  bar  in  that  suit,  after  its  appeal  from  the  justice  to  the  county  court 
for  trial  de  novo. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below  before  Hon. 
A.  B.  Graham. 

« 

Callicutt  &  Call,  for  appellant. 
Simians  &  Mays,  for  appellee. 

JAMES,  Chief  Justice. — The  following  contract  was  entered  into 
between  the  parties : 

"This  contract  entered  into  this  the  19th  day  of  June,  1901,  by  and 
between  the  Dawson  Cotton  Oil  Company  of  Dawson,  Texas,  hereinafter 
styled  party  of  the  first  part,  and  W.  P.  Mallory,  hereinafter  styled  party 
of  the  second  part,  witnesseth :  That  party  of  the  second  part,  for  the 
consideration  hereinafter  mentioned,  agrees  to  build  for  the  party  of  the 
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first  part  at  Dawson,  Texas,  a  mill  house,  seed  house  and  hull  house,  ex- 
cept-the  brick  work  and  excavation,  and  furnish  all  material  for  the 
same  except  the  brick,  lime,  sand  and  cement, ,  according  to  the  plans 
and  specifications  *on  file  with  the  superintendent  of  the  party  of  the 
first  part,  in  good  and  workmanlike  manner,  under  the  supervision  of 
the  said  architect  and  within  seventy-five  days  of  this  date,  and  should 
the  party  of  the  second  part  at  any  time  during  the  progress  of  said 
work  refuse  to  supply  a  sufficiency  of  material  and  workmen,  then 
upon  three  days'  notice  being  given,  said  party  of  the  first  part  shall 
have  power  to  provide  material  and  workmen  and  finish  said  work,  and 
the  expense  thereof  shall  be  deducted  from  the  amount  of  said  agree- 
ment. The  said  party  of  the  first  part  reserves  the  right  to  change  any 
plans  of  the  said  buildings  at  any  time,  the  price  of  material  or  cost 
of  work  to  be  added  or  deducted,  as  the  case  may  be,  occasioned  by  the 
changes.  The  said  party  of  the  first  part  agrees  to  pay  to  the  party  of 
the  second  part  for  said  material  and  work  the  sum  of  $5631,  to  be 
paid  during  the  progress  of  the  work  according  to  the  estimates  fur- 
nished by  the  said  superintendent." 

This  action  was  brought  on  December  17,  1901,  for  $134.60,  in  the 
Justice  Court,  for  the  value  of  certain  extra  work  and  material.  On 
January  1,  1902,  defendant  (appellee  here)  tendered  and  deposited  in 
court  the  sum  of  $123.60.  Judgment  was  in  favor  of  plaintiff  for 
$134.60  and  interest,  from  which  the  defendant  appealed.  On  July  21, 
1902,  plaintiff  amended  in  the  County  Court  by  increasing  his  demand ; 
and  defendant  also  amended,  and,  among  other  things,  pleaded  res  ad- 
judicata.  This  plea  alleged  that  theretofore  "plaintiff  had  instituted 
suit  in  the  District  Court  of  Navarro  County  against  defendant  for  an 
amount  alleged  to  be  due  him  under  said  contract,  and  had  recovered  & 
judgment  in  said  cause ;  that  the  amount  here  sued  for  was  not  included 
in  the  District  Court  suit;  that  the  liability  of  defendant,  whatever  it 
was  under  said  contract,  accrued  to  plaintiff  prior  to  the  institution  of 
this  suit  and  prior  to  the  institution  of  said  suit  in  the  District  Court; 
that  the  defendant's  liability  to  plaintiff  arose  wholly  and  entirely  by 
virtue  of  said  contract  and  the  express  terms  thereof,  and  that  whatever 
was  due  by  defendant  to  plaintiff  was  due  upon  said  contract,  and  not 
otherwise,  and  plaintiff's  present  demand  and  that  prosecuted  to  judg- 
ment as  aforesaid,  constitutes  one  and  the  same  cause  of  action ;  where- 
fore defendant  says  that,  having  divided  his  cause  of  action  and  having  % 
prosecuted  his  District  Court  suit  to  judgment,  which  is  now  valid  and 
subsisting,  having  never  been  appealed  from,  but  on  the  contrary,  set- 
tled and  paid  off  by  defendant,  the  said  plaintiff  is,  by  reason  thereof, 
barred  from  any  recovery  in  this  case;  and  of  this  defendant  prays  the 
judgment  of  the  court." 

The  County  Court,  after  hearing  the  evidence,  directed  a  verdict  for 
the  defendant;  hence  this  appeal.  This  was  manifestly  in  pursuance  of 
the  plea. 
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The  first,  second  and  third  assignments  are  founded  on  demurrers, 
the  substance  of  them  being  that  the  plea  shows  that  the  matters  ad- 
judicated in  the  District  Court  suit  were  not  the  same  cause  of  action 
as  this  one,  and  failed  to  show  that  the  two  causes  of  action  were  in 
fact  one  inseparable  cause  of  action;  and  because  it  appears  therefrom 
that  this  suit  was  filed  first,  and  the  suit  in  the  District  Court  was  on 
a  written  contract  and  the  price  fixed  by  that  contract,  and  the  present 
suit  was  for  the  value  and  price  of  extra  work  outside  the  written  con- 
tract, the  price  of  which  was  not  shown  to  have  been  determined  by  any 
written  contract;  and  further  because  the  plea  did  not  set  out  and  did 
not  show  how  and  in  what  manner  the  issues  in  this  cause  were  adjudi- 
cated in  the  District  Court  case,  and  the  allegations  thereof  were  mere 
conclusions,  and  did  not  state  facts. 

The  plea,  in  form,  was  sufficient.  It  stated  facts  sufficient.  It  was 
not  necessary  in  such  a  plea  to  set  forth  the  pleadings  and  judgment  in 
the  other  case.  Wilson  v.  Buell,  20  N.  E.  Rep.,  231.  The  plea  shows 
that  the  suit  in  the  District  Court  was  for  an  amount  alleged  to  be  due 
under  the  same  contract,  and  plaintiff  had  obtained  judgment  thereon, 
and  that  what  was  sued  for  in  that  case  had  accrued  prior  to  the  filing 
of  the  present  suit.  This,  in  our  opinion,  was  enough  to  constitute  it 
a  sufficient  plea.  The  contract  was  alleged,  which  spoke  for  itself,  and 
whether  the  causes  of  action  were  such  as  could  be  split  depends  pri- 
marily on  the  contract  itself;  hence  this  was  a  matter  of  law  that  need 
not  be  alleged.  It  matters  not  which  suit  was  filed  first,  if  the  causes 
of  action  were  such  as  could  not  be  split,  the  first  judgment  obtained 
was  pleadable  in  bar  to  the  other  action. 

The  sixth  assignment  is  that  the  court  erred  in  holding  that  the 
prosecution  to  judgment  of  the  District  Court  suit  for  contract  price  on 
the  original  contract  was  an  adjudication  of  this  suit  for  the  value  of 
extra  work  and  material  done  outside  of  the  original  contract  plans 
and  specifications,  because  this  suit  was  filed  December  1,  1901,  and 
judgment  rendered  in  the  Justice  Court  on  January  7,  1902,  and  the 
cause  was  filed  on  appeal  in  the  County  Court  on  January  18,  1902,  and 
the  suit  in  the  District  Court  was  not  filed  until  February  17,  1902,  a 
mechanic's  lien  having  been  established  for  only  the  original  price,  be- 
cause if  there  was  ever  any  splitting  of  the  cause  of  action,  "it  was  done 
when  this  suit  was  filed  and  prosecuted."  We  quote  the  last  words 
from  the  assignment  itself.  They  are  obscure,  but  appellant's  intention 
is  made  plain  by  the  single  proposition  under  the  assignment,  and  to 
which  our  attention  ought  to  be  confined,  as  follows:  "If  a  plea  of 
splitting  of  an  indivisible  cause  of  action  could  have  been  pleaded  by 
defendant,  it  could  only  have  been  pleaded  in  the  suit  last  filed,  and  if 
there  was  ever  a  splitting  of  plaintiff's  cause  of  action,  it  was  when  this 
suit  was  filed,  and  the  plea  should  have  been  made  in  the  District  Court 
case,  if  the  same  was  in  fact  tenable  at  all." 

In.  this  connection  we  may  present  the  proposition  under  the  eighth 
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assignment  which  reads:  "A  plea  in  abatement  or  plea  that  plaintiff 
has  split  up  an  indivisible  cause  of  action  should  be  promptly  filed  and 
should  not  be  heard  several  terms  after  suit  is  filed." 

We  may  also  present  here  what  is  urged  under  the  fifth  assignment, 
which  is  the  central  question  in  the  case,  which,  to  use  appellant's  lan- 
guage, is:  "The  open  account  sued  on  in  this  case  and  the  demand 
thereafter  sued  on  in  the  District  Court  for  balance  due  on  a  liquidated 
demand  for  a  sum  certain  was  not  one  and  inseparable  cause  of  action, 
but  were  two  causes  of  action,  on  which  plaintiff  could  file  two  suits, 
if  he  so  desired,  though  he  might  have  joined  the  same  in  one  suit ;  the 
suit  in  the  District  Court  was  for  balance  of  $855.55  due  upon  a  written 
contract  to  construct  the  woodwork  of  an  oil  mill  for  defendant  for 
$5631,  and  this  suit  was  for  an  unliquidated  amount  claimed  by  plain- 
tiff for  certain  extra  work  done  and  material  sold  by  plaintiff  to  de- 
fendant outside  of  said  contract,  most  of  sums  sued  for  being  for  rea- 
sonable market  value  of  said  extra  work  and  material,  no  price  having 
been  agreed  on." 

The  first  of  the  above  propositions  is  unsound.  Our  opinion  is  that 
where  a  plaintiff  sees  fit  to  file  separate  actions  in  different  courts  on 
parts  of  an  entire  and  indivisible  contract,  and  takes  judgment  in  one 
case,  his  cause  of  action  on  the  contract  is  satisfied,  and  the  judgment 
may  be  pleaded  in  bar  in  the  other  actions.  And  the  order  in  which  the 
suits  may  have  been  instituted  is  entirely  immaterial. 

As  to  the  second  of  these  propositions.  The  above  being  true,  there 
is  nothing  in  the  contention,  at  least  in  its  bearing  on  this  case.  The 
judgment  was  not  rendered  iij  the  District  Court  until  after  the  case  had 
been  removed  for  trial  de  novo  to  the  County  Court, — in  fact  the  Dis- 
trict Court  suit  was  not  filed  until  after  such  removal.  The  judgment 
was  not  rendered  in  the  latter  suit  until  June  17,  1902,  and  the  trial 
of  the  present  cause  occurred  on  July  26,  1902.  We  are  not  able  to 
see  how  the  judgment  could  have  been  pleaded  before  rendered.  Nor  can 
we  see  how  any  such  plea  could  have  been  interposed  in  the  District 
Court  case,  because  when  that  case  was  tried  no  judgment  had  been  ren- 
dered in  the  County  Court. 

Upon  the  last  proposition  we  have  as  little  doubt.  A  reading  of  the 
contract  shows  that  the  provision  fixing  the  price  of  the  work  according 
to  the  plans  and  specifications,  and  the  provision  respecting  changes  in 
the  work  during  its  progress,  went  to  one  and  the  same  thing,  viz,  the 
sum  which  plaintiff  was  to  receive  under  that  contract.  Five  thousand 
six  hundred  and  thirty-one  dollars  was  not  the  fixed  price  for  the  work 
to  be  done.  In  the  event  of  changes,  plaintiff  was  not  to  receive  $5631, 
but  less  or  more  than  that  sum,  depending  on  changes  in  the  work. 
It  is  almost  too  plain  to  require  explanation,  that  whether  or  not  plain- 
tiff was  to  get  $5631  was  dependent  on  the  provision  relative  to  changes 
in  the  work,  if  changes  were  made,  as  they  were  here.  They  were 
therefore  not  independent  contracts,  as  contended,  but  together  consti- 
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tuted  a  single  and  indivisible  contract.  If  plaintiff  was  entitled  to  ad- 
ditional compensation  on  account  of  extras,  the  sum  he  was  really  en- 
titled to  receive  under  the  terms  of  the  particular  contract  included  the 
value  of  the  extras.  He  therefore  had  no  right  to  split  the  cause  of  ac- 
tion. Baird  v.  United  States,  96  U.  S.,  430.  He  could  not  create  such 
a  right  by  fixing  a  lien  on  the  property  for  part  of  what  he  was  entitled 
to,  nor  by  omitting  these  extras  from  the  District  Court  proceeding. 
Nor  do  we  consider  that  the  fact  that  defendant  in  the  Justice  "Court 
made  a  tender  would  affect  his  right  to  plead  res  adjudicata.  This  oc- 
curred before  the  District  Court  suit  was  brought,  and  of  course  before 
the  facts  constituting  the  plea  arose.  Plaintiff  could  and  should  have 
abandoned  the  case  in  the  Justice  Court  and  added  to  his  demand  in  the 
District  Court  this  sum  demanded  for  extras,  if  he  saw  fit  to  proceed  to 
judgment  on  the  contract  in  the  latter  court. 

An  exception  to  the  rule  against  splitting  a  single  cause  of  action 
is  where  the  parties  consent  that  it  may  be  done.  The  facts  shown 
in  connection  with  the  ninth  assignment  of  error  do  not  make  such  a 
case. 

The  cases  cited  by  appellant  are  not  applicable.  There  was  no  sep- 
arate contract  here,  as  in  the  cases  of  Bachler  v.  Hartman,  1  Pearson 
(Pa.),  500,  and  Lucas  v.  Heidenheimer,  3  App.  Civ.  Cases,  sec.  360. 
The  cases  of  Watson  v.  Railway  Co.,  8  Texas  Civ.  App.,  144,  27  S.  W. 
Rep.,  924,  and  Railway  Co.  v.  Perkins,  2  App.  Civ.  Cases,  sec.  521,  are 
not  in  appellants  favor  when  sought  to  be  applied  to  this  case.  The 
same  is  true  with  reference  to  Railway  Co.  v.  Edwards,  3  App.  Civ. 
Cases,  sec.  346. 

The  judgment  is  affirmed. 

Affirmed. 


City  op  Houston  v.  Louis  Vatteb. 

Decided  April  23,  1903. 

1.— City  Charter— Defect  in  Street— Notice  to  City. 

The  provision  in  the  legislative  city  charter  of  Houston  that  the  city  shall 
not  be  liable  to  any  person  for  damages  caused  from  streets,  ways,  crossings, 
bridges  or  sidewalks  being  out  of  repair  from  negligence  of  the  city  unless  the 
same  shall  have  so  remained  for  ten  days  after  special  notice  in  writing  to  the 
mayor  or  street  or  bridge  committee,  is  valid,  and  a  bar  to  recovery  where  the 
required  notice  has  not  been  given. 

2. — Same — Personal  Injury— Damages  Not  Recoverable. 

Where  the  city's  failure  to  construct  a  crossing  in  the  most  substantial 
manner  only  remotely  contributed  to  the  injury  to  plaintiff's  wife  in  using  the 
crossing,  while  the  proximate  cause  was  its  failure  to  keep  the  same  in  repair, 
and  the  crossing  had  been  out  of  repair  for  more  than  ten  days  prior  to  the 
injury,  it  was  not  liable  in  the  absence  of  the  notice  prescribed  by  the  charter. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Chas.  E.  Ashe. 
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T.  H  Stone,  for  appellant. 
Fisher,  Sears  &  Sherwood  and  Ross  &  Wood,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  personal  injuries  to  his  wife,  Mrs.  E.  Vatter,  al- 
leged to  have  been  caused  by  the  negligence  of  the  appellant.  The  pe- 
tition alleges  that  the  injuries  to  plaintiff's  wife  were  due  to  a  defective 
foot-crossing  constructd  and  maintained  by  the  city  of  Houston  over 
one  of  the  streets  of  said  city,  the  allegations  of  the  petition  upon  which 
the  right  of  recovery  is  based  being  as  follows : 

"That  said  foot-crossing  was  at  the  intersection  of  Baker  and  Willow 
streets,  and  that  Baker  Street  was  composed  of  light  soil,  very  suscepti- 
ble to  being  cut  into  ruts  and  holes  by  the  action  of  rain,  and  by  wagons 
and  other  vehicles  passing  over  the  same ;  that  said  soil  was  of  a  shifting 
nature,  and  that  the  nature  of  the  soil  was  plainly  apparent;  that  said 
foot-crossing  extended  along  the  side  of  (or  parallel  with)  Willow 
Street;  that  said  foot-crossing  consisted  of  planks  and  cross  pieces  or 
sleepers  on  which  said  planks  rested ;  that  said  crossing  had  a  width  of 
three  planks,  each  plank  about  twelve  inches  wide  $nd  placed  end  on 
end,  until  a  sufficient  number  of  them  were  used ;  that  6aid  foot-crossing 
was  constructed  of  poor  and  defective  material;  that  said  street  and 
place  was,  at  the  time,  and  had  long  prior  to  the  construction  of  the  foot- 
crossing,  been  used  for  hauling  very  heavy  loads,  and  subjected  to  a 
great  deal  of  travel;  and  that  notwithstanding  the  uses  to  which  said 
point  in  question  had  been  subjected,  and  its  condition  as  to  soil  and 
wash,  the  defendant  city  had  negligently  placed  said  foot-crossing  at  the 
place  in  question,  and  negligently  used  in  said  construction  faulty  and 
defective  material ;  that  the  soil  between  the  foot-crossing  and  the  curb- 
ing was  very  light;  and  such  as  would  wash  and  rapidly  cut  and  form 
a  mudhole  from 'the  uses  of  said  street,  and  that  there  were  no  means 
provided  to  carry  off  the  water  that  collected  there;  that  the  space  be- 
tween the  foot-crossing  and  the  curbing  of  the  street,  as  could  have 
reasonably  been  expected  from  the  manner  of  construction  of  the  cross- 
ing, 60on  washed,  and  'ditched  out/  and  formed  a  dangerous  depression 
and  mudhole,  and  extended  to  and  under  the  said  foot-crossing,  and 
heavy  loaded  vehicles  rolling  from  the  said  foot-crossing  or  from  the 
curbing  in  the  said  depression,  would,  as  could  have  been  expected  from 
the  manner  of  construction  of  said  crossing,  grind  and  tear  the  said 
foot-crossing,  and  undermine  the  same,  which  condition  would  not  have 
resulted  or  occurred  had  said  crossing  been  properly  constructed  and  of 
proper  material;  and  that  defendant  had  negligently  failed  to  provide 
proper  approaches  to  said  foot-crossing,  and  negligently  failed  to  pro- 
vide said  foot-crossing  against  the  conditions  hereinbefore  specified,  and 
all  of  which  conditions  were  well  known  to  the  defendant  city,  and 
could  have  been  avoided  by  filling  the  intervening  space  between  said 
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crossing  and  curbing  with  some  solid  substantial  material  or  by  extend- 
ing the  said  foot-crossing  to  the  said  curbing,  and  by  the  use  of  proper 
material.  That  said  planks  composing  said  crossing  were  liable  at  the 
time  and  could  reasonably  have  been  expected  to  become  loose  from  their 
fastenings  or  to  slip  or  slide  from  under  the  feet  of  any  person  walking 
upon  same;  that  the  placing  of  said  foot-crossing  on  said  loose  soil  so 
close  to  said  curbing  with  only  the  strip  of  light  soil  intervening  be- 
tween the  foot-crossing  and  the  curbing,  was  in  itself  negligent  con- 
struction, for  heavily  loaded  wagons  rolling  off  from  this  said  crossing 
towards  the  said  streets  or  coming  off  the  said  pavement  down  to  the 
loose  soil  and  on  to  the  said  foot-crossing  would  strike  said  foot-crossing 
with  great  force  and  violence  and  form  a  depression  between  the  said 
foot-crossing  and  curbing,  and  tear  up  the  said  crossing  and  render  same 
unstable  and  unsafe;  and  that  a  failure  to  provide  the  proper  drainage 
of  the  water  at  said  place  in  the  construction  of  said  foot-crossing  was 
a  negligent  act.  That  the  flow  of  said  water,  with  the  action  of  said 
vehicles,  was  calculated  and  could  be  expected  to  cause  dangerous  holes 
in  said  crossing,  and  to  undermine  the  same,  and  cause  same  to  decay; 
and  which  would  not  have  been  the  case  had  said  crossing  been  properly 
constructed,  and  out  of  proper  material. 

"That  for  several  months  prior  to  ,the  day  of  the  injury,  owing  to  the 
said  negligence  of  the  defendant,  said  crossing  was  in  a  dangerous  con- 
dition ;  that  the  planks  upon  the  said  crossing  had  become  loose  and  the 
foundation  of  said  crossing  had  been  undermined  and  weakened;  that 
said  planks  had  splintered  and  warped,  and  were  without  sufficient 
foundations  and  fastenings  to  support  the  same.  That  on  the  23d  of 
May,  1900,  while  plaintiff's  wife  was  using  said  foot-crossing,  one  of 
the  planks  to  said  crossing,  owing  to  the  conditions  hereinbefore  alleged, 
slipped  and  turned,  and  violently  threw  the  plaintiff's  wife,  and  caused 
her  to  fall,  she  receiving  severe  injuries  from  said  fall." 

Defendant  specially  excepted  to  this  petition  on  the  ground  that  it 
shows  upon  its  face  that  plaintiff's  claim  ( was  for  damages  caused  by  one 
of  defendant's  street  crossings  being  out  of  repaicj,  and  fails  to  allege 
that  same  had  so  remained  out  of  repair  for  ten  days  after  notice  in 
writing  of  the  condition  of  said  crossing  had  been  given  the  defendant, 
as  provided  by  the  city  charter.  This  defense  was  also  interposed  by 
special  plea.  The  answer  also  contained  a  general  denial  and  plea  of 
contributory  negligence. 

The  record  does  not  show  that  the  exception  to  the  petition  was  passed 
upon,  or  was  ever  called  to  the  attention  of  the  trial  court.  Upon  the 
trial  of  the  cause  in  the  court  below  by  a  jury  a  verdict  and  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  $1250. 

The  record  discloses  the  following  facts:  On  the  evening  of  May 
23,  1900,  while  plaintiff's  wife,  Mrs.  E.  Vatter,  was  crossing  Baker 
Street  in  the  city  of  Houston,  upon  a  plank  walk  or  crossing  constructed 
by  said  city  some  time  previous  to  said  date,  one  of  the  planks  in  said 
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crossing  turned,  and  plaintiff's  foot  slipped  into  a  hole  under  the  cross- 
ing and  was  caught  and  held  between  two  of  the  planks  out  of  which 
the  crossing  was  ponstructed,  and  she  was  thereby  thrown  violently  upon 
the  ground  and  received  serious  and  permanent  injuries.  The  evidence 
amply  sustains  the  verdict  of  the  jury  as  to  the  amount  plaintiff  has 
been  damaged  on  account  of  the  injuries  to  his  wife.  The  crossing  in 
question  was  constructed  out  of  old  lumber,  and  no  drainage  was  pro- 
vided by  the  city  to  carry  off  the  surface  water  from  Willow  Street, 
which  is  interesected  by  Baker  Street  a  few  feet  north  of  6aid  crossing. 
As  a  result  of  the  failure  to  provide  said  drainage,  the  water  which 
accumulated  upon  Willow  Street  during  every  heavy  rain  had  washed 
the  earth  from  under  said  crossing  and  caused  the  hole  which  con- 
tributed to  Mrs.  Vatter^s  injury.  The  soil  under  the  crossing  was  a 
loose  sandy  loam,  easily  susceptible  of  being  carried  away  by  the  flow 
of  surface  water  from  Willow  Street,  and  its  character  was  known  to 
appellant's  street  commissioner  at  the  time  he  had  the  crossing  con- 
structed. The  crossing  did  not  reach  the  entire  distance  between  the 
ends  of  the  sidewalks  on  the  opposite  sides  of  Baker  Street,  and  no 
connection  by  planks  or  other  material  was  made  between  the  ends  of 
the  crossing  and  said  sidewalk.  A  great  deal  of  heavy  traffic  passes 
along  Baker  Street  and  over  said  crossing,  and  this  condition  existed 
prior  to  and  at  the  time  the  crossing  was  constructed.  The  passage  of 
this  traffic  over  said  crossing  had  greatly  worn  the  planks  out  of  which 
it  was  constructed  and  caused  the  same  to  become  loose  from  the  sills  or 
cross  pieces  of  timber  upon  which  they  were  placed  and  to  which  they 
were  fastened  by  nails.  The  failure  to  connect  or  fasten  the  crossing 
to  the  sidewalks  on  the  opposite  sides  of  Baker  Street  rendered  the  cross- 
ing more  liable  to  be  injured  and  made  unsafe  by  the  traffic  over  same. 
Mrs.  Vatter  did  not  observe  any  defect  in  the  crossing  when  she  went 
upon  it,  and  the  hole  thereunder  was  filled  with  myd  and  its  existence 
thereby  obscured.  If  the  crossing  had  been  constructed  in  the  proper 
manner,  it  would  have  been  connected  with  and  fastened  to  the  side- 
walks, and  an  ^approach  to  same  placed  on  the  Willow  Street  side  to  pro- 
tect it  from  injury  by  the  heavily  loaded  vehicles  which  passed  over- 
same  to  and  from  said  street,  and  drainage  should  also  have  been  pro- 
vided to  prevent  the  washing  out  of  the  soil  from  under  the  crossing. 
The  lumber  used  ill  the  construction  of  the  crossing  was  sound  and 
suitable  for  said  purpose.  The  undisputed  evidence  shows  that,  except 
in  the  particulars  above  mentioned,  the  crossing  was  constructed  with 
due  care  and  skill,  and  when  first  constructed  was  not  dangerous  or  un- 
safe, its  unsafe  condition  at  the  time  of  Mrs.  Vatter's  injury  being  due 
to  wear  and  tear  caused  by  the  traffic  over  same  and  to  the  washing  out 
of  the  soil  under  same  by  the  surface  water  from  the  street.  It  is  not 
shown  how  soon  after  its  construction  it  became  unsafe,  but  it  was  in 
such  condition  several  months  prior  to  the  time  Mrs.  Vatter  received 
her  injuries.     No  notice  in  writing  of  the  defective  condition  of  the 
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crossing  was  ever  given  the  appellant  as  prescribed  by  tie  city  charter, 
but  the  street  commissioner  of  said  city  knew  of  its  defective  and  unsafe 
condition  some  time  prior  to  the  injury  to  Mrs.  Vatter. 

We  do  not  think  these  facts  are  sufficient  to  entitle  plaintiff  to  a 
recovery  on  the  ground  that  the  crossing  was  negligently  constructed 
and  that  such  negligence  was  the  proximate  cause  of  the  injury  to  his 
wife.  It*  is  true  the  crossing  was  not  constructed  in  the  most  durable 
and  substantial  manner,  but  this  fact  only  remotely  contributed  to  Mrs. 
Tatter's  injury,  the  proximate  cause  of  said  injury  being  the  failure  of 
the  appellant  to  keep  the  crossing  in  repair.  The  case  of  City  of  Dallas 
v.  Jones,  93  Texas,  46,  relied  on  by  appellee,  does  not  sustain  his  con- 
tention that  the  faulty  construction  of  the  crossing  can  be  regarded  as  a 
proximate  cause  of  the  injury  to  his  wife.  In  that  case  two  grounds  of 
negligence  were  alleged,  and  recovery  sought  upon  both.  The  first 
ground  was  the  negligent  construction  by  the  city  of  Dallas  of  a  side- 
walk over  and  along  an  excavation,  without  any  railing  or  safeguard  of 
any  kind  to  prevent  persons  using  said  crossing  from  falling  into  said 
excavation.  The  second  ground  of  negligence  alleged  was  the  failure  of 
the  city  to  keep  said  sidewalk  in  repair,  and  in  permitting  the  planks 
out  of  which  same  was  constructed  to  become  warped  or  loose,  by  reason 
of  which  plaintiffs  wife,  in  going  over  said  sidewalk,  tripped  and  fell 
into  said  excavation.  The  facts  in  the  case  sustained  both  allegations, 
and  the  Supreme  Court  held  that  the  construction  of  the  sidewalk  in 
the  manner  alleged  in  the  petition  was  dangerous  in  itself,  and  the 
plaintiff  was  entitled  to  recover  regardless  of  whether  the  warped  and 
unsafe  condition  of  the  planks  at  the  time  of  the  injury  was  known  to 
the  defendant.  The  following  quotation  from  the  opinion  in  that  case 
conclusively  shows  that  the  principle  upon  which  recovery  was  allowed 
can  not  be  invoked  to  sustain  a  recovery  in  the  case  before  us : 

"If  the  plank  walk  had  been  properly  safeguarded,  the  accident  would 
not  have  occurred  as  it  did,  although  the  plaintiff's  wife  may  have 
tripped  and  fallen.  If  the  jury  found  that  the  walk  was  negligently 
constructed,  and  that  without  fault  on  her  part  Mrs.  Jones  fell  off  and 
into  the  hole,  it  seems  to  us  she  was  entitled  to  recover  whether  the 
planks  were  securely  nailed  or  not.  If  the  plank  had  become  loose  and 
the  city  was  chargeable  with  notice  of  the  fact  and  Mrs.  Jones'  fall  was 
caused  by  the  loose  plank,  it  was  but  another  act  of  negligence  on  the 
city's  part  contributing  with  the  general  faulty  construction  of  the  walk 
to  her  fall  into  the  hole.  But  if  the  plank  was  securely  fastened  and 
Mrs.  Jones,  without  fault  on  her  part,  in  the  dark,  made  a  misstep  and 
stumbled,  a  contingency  likely  to  occur,  and  fell  into  the  hole,  we  think 
it  clear  the  city  would  have  been  liable.  Nor  do  we  think  the  case  would 
have  been  different  if  the  plank  had  become  loose  and  caused  Mrs.  Jones 
to  fall,  and  the  city  was  without  notice,  actual  or  constructive,  of  the 
defect. 

"The  hole  under  the  sidewalk  and  the  dangerous  construction  that 
bridged  it  were  the  immediate  cause  of  the  injury,  a  cause  without  which 
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the  specific  injury  would  not  have  been  inflicted.  The  following  terse 
statement  of  the  law  by  a  distinguished  jurist  and  text-writer  is,  we 
think,  peculiarly  applicable  to  the  case :  'If  the  original  act  was  wrong- 
ful, and  would  naturally,  according  to  the  ordinary  course  of  events, 
prove  injurious  to  some  other  person  or  persons,  and  does  actually  result 
in  injury  through  the  intervention  of  other  causes  which  are  not  wrong- 
ful, the  injury  shall  be  referred  to  the  wrongful  cause,  passing  by  those 
which  were  innocent/    Cooley  on  Torts,  2  ed.,  76." 

The  undisputed  evidence  in  the  present  case  shows  that  the  crossing 
in  question  was  not  dangerous  in  itself,  and  its  construction  was  not  a 
wrongful  act,  or  one  that  would  naturally,  according  to  the  ordinary 
course  of  events,  prove  injurious  to  some  person.  On  the  contrary,  the 
facts  show  that  said  crossing  was  safe  when  constructed,  and  its  danger- 
ous condition  was  due  entirely  to  intervening  causes. 

The  charter  of  the  city  of  Houston  (Special  Acts  1897,  p.  79)  con- 
tains the  following  provision:  "That  said  corporation  shall  not  be 
liable  to  any  person  for  damages  caused  from  streets,  ways,  crossings, 
bridges  or  sidewalks  being  out  of  repair  from  negligence  of  said  corpo- 
ration unless  the  same  shall  have  so  remained  for  ten  days  after  special 
notice  in  writing  to  the  mayor  or  street  or  bridge  committee." 

While  this  provision  of  said  charter  may  appear  to  be  unreasonable 
in  its  sweeping  and  stringent  restriction  of  the  liability  of  the  city  for5 
injuries  caused  by  its  negligence,  it  is  plain  and  unambiguous  in  its 
terms,  and  stands  as  an  insuperable  barrier  Against  any  recovery  by  the 
plaintiff  in  this  case,  since  the  undisputed  evidence  shows  that  the  requi- 
site notice  of  the  defective  condition  of  the  crossing  was  not  given,  and 
the  unsafe  condition  of  the  crossing  was  not  due  to  any  affirmative  act 
on  the  part  of  the  city.  City  of  Houston  v.  Isaacks,  68  Texas,  116 ;  City 
of  Houston  v.  Still,  66  S.  W.  Rep.,  76. 

Upon  the  facts  in  evidence  the  appellant  is  not  liable  for  the  damages 
caused  by  the  injuries  to  appellee's  wife,  and  the  judgment  of  the  court 
below  is  therefore  reversed  and  judgment  here  rendered  in  favor  of 
appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


E.  G.  Walker  et  al.  v.  Oscar  Marchbanks. 

Decided  April  25,  1903. 

1. — School  Land — Sale  During  Term  of  Lease. 

A  lessee  of  school  land  from  the  State,  or  his  assignee,  may,  by  surrender 
of  the  lease  before  the  end  of  the  term,  become  a  purchaser  of  the  land  covered  by 
it.    Following  Tolleson  v.  Rogan,  96  Texas,  424. 

2. — Same — Amending  Application — Priority. 

Where  plaintiff's  application  to  purchase  was  prior  to  defendant's,  but  was 
amended  after  defendant's  apppUcation  was  filed,  this  did  not  destroy  its  priority 
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unless  it  was  fatally  defective  as  originally  made,  or  an  essential  change  was 
made  by  the  amendment. 

3. — Trial — Special  Issues — Presumption. 

Where  the  judgment  rests  upon  a  special  verdict  and  appellant  failed  to 
request  the  submission  of  an  issue  to  the  jury,  it  will  be  presumed  from  the 
evidence  that  the  court  found  against  him  on  such  issue. 

Appeal  from  the  District  Court  of  Scurry.  Tried  below  before  Hon. 
P.  D.  Sanders. 

Higgins  &  Curnutte,  for.  appellant. 

Ed  J.  Hamner,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  brought  this  suit  in  the 
usual  form  of  trespass  to  try  title  to  recover  of  appellants  the  following 
section  and  parts  of  sections  of  school  land  situated  in  Scurry  County: 
Section  164,  the  north  half  and  southwest  quarter  of  section  161,  and 
the  north  half  and  southeast  quarter  of  section  163,  all  in  block  97. 
Appellants  defended  under  plea  of  not  guilty.  Only  one  issue  of  fact 
was  submitted  to  the  jury,  that  of  collusion  on  the  part  of  appellee,  and 
the  verdict  was  in  his  favor  on  it.  Judgment  was  rendered  for  him 
for  all  the  land  claimed,  from  which  this  appeal  is  prosecuted  by  E.  6. 
Walker,  who  claimed  the  east  half  and  northwest  or  southwest  quarter 
of  section  163,  and  Walter  Walker,  who  claimed  section  164. 
'  Errors  are  assigned  to  the  admission  in  evidence  of  appellee's  appli- 
cations, with  the  accompanying  obligations  and  affidavits,  to  purchase 
the  lands  in  question,  but  the  bills  of  exception  fail  to  show  the  truth, 
and,  in  some  instances,  the  materiality  of  the  several  objections  made 
to  the  evidence.  The  same  may  be  said  of  the  objections  to  the  admis- 
sion of  the  Treasurer's  receipts,  showing  the  first  payments,  etc.  Besides, 
the  objections  went  to  the  effect  rather  than  to  the  admissibility  of  the 
evidence. 

A  more  serious  question  is  raised  by  the  assignments  which  complain 
of  the  admission  in  evidence  of  a  transfer  to  appellee  of  the  lease  from 
the  State  held  by  A.  P.  Bush,  Jr.,  and  which  had  not  on  its  face  expired 
when  appellee's  applications  to  purchase  were  accepted  by  the  Land  Com- 
missioner. This  transfer  of  the  lease  was  dated  January  15,  1901,  ac- 
knowledged April  5,  1901,  and  filed  in  General  Land  Office  April  20, 
1901,  and  seems  to  have  assigned  to  appellee  only  so  much  of  the  lease 
as  covered  the  lands  included  in  appellee's  application,  which  wer^  dated 
April  13,  1901,  and  filed  in  the  Land  Office  April  16,  1901. 

The  lands  were  awarded  to  appellee  August  28,  1901,  after  some  cor- 
rections had  been  made  in  the  obligations,  increasing  or  diminishing 
the  amounts  thereof,  and  after  some  additional  remittances  had  been 
made  to  the  State  Treasurer,  whose  receipts  for  the  requisite  amounts 
bore  date  August  5,  1901.  There  was,  however,  oral  testimony  tending 
to  show  that  the  original  obligations  and  remittances  had  been  for  the 
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proper  amounts,  and  that,  after  being  reduced  in  amount  to  meet  errone- 
ous suggestions  from  the  Land  Office,  they  were  finally  restored  to  the 
original  status.  The  application  of  E.  G.  Walker  was  filed  with  the 
county  clerk  March  10,  1902,  and  that  of  Walter  Walker  June  4,  1901, 
and  each  of  them  was  an  actual  settler  and  complied  with  the  law. 

That  a  lessee  from  the  State  or  his  assignee  may,  by  surrender  of  the 
lease  as  above  shown  before  the  end  of  the  term,  become  a  purchaser  of 
the  land  covered  by  it,  has  at  last  been  decided  by  the  Supreme  Court 
in  the  case  of  Tolleson  v.  Eogan,  96  Texas,  424,  7  Texas  Ct.  Rep.,  128, 
and  in  accordance  with  that  ruling  we  hold  that  the  lease  in  this  instance 
was  no  bar  to  the  several  applications  to  purchase  the  lands  in  contro- 
versy. Priority  for  the  application  of  Walter  Walker  to  purchase  sec- 
tion 164  is  claimed,  however,  upon  the  ground  that  it  was  made  (June 
4,  1901)  before  the  amended  application  of  appellee  was  sent  to  the 
Land  Office  in  July,  1901;  but  while  the  evidence  upon  this  issue  was 
by  no  means  satisfactory,  it  did  not  require  a  finding  that  appellee's 
obligation  as  to  this  section  was  fatally  defective  as  originally  made, 
April  16,  1901,  or  that  any  essential  change  was  made  therein  after 
Walter  Walker  filed  his  application.  Appellants  failed  to  request  the 
submission  of  any  such  issue  to  the  jury,  and  as  the  judgment  rests  upon 
a  special  verdict  we  must  presume  from  the  evidence  that  the  court  found 
against  appellants  on  this  issue. 

It  is  further  contended  that  the  evidence  showed  that  appellee 
amended  all  his  obligations  after  the  taking  effect,  April  19,  1901,  of 
the  law  of  1901,  but,  if  this  contention  is  not  sufficiently  covered  by  the 
next  preceding  conclusion,  we  yet  fail  to  see  how  that  fact  alone  would 
give  appellants  priority,  6ince  their  applications  were  not  filed  till  June, 
1901,  and  March,  1902. 

Appellee  was  an  actual  settler  on  section  161,  a  dry  agricultural  sec- 
tion, at  the  date  of  his  application  to  purchase  it  and  the  other  sections 
as  additional  land,  and  the  lands  were  all  awarded  to  him  on  his  appli- 
cations filed  April  16,  1901,  which  made  a  prima  facie  title,  and  no 
fact  was  found  by  the  special  verdict  to  rebut  this  presumption. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  C.  Colley  v.  C.  E.  Wood. 

Decided  April  26,  1903. 

1. — Practice  on  Appeal — Statement  of  Facta— Insufficiency  of  Evidence — Charge. 

In  the  absence  of  a  statement  of  facts  the  appellate  court  will  not  consider 
the  question  of  the  insufficiency  of  the  evidence  to  warrant  a  peremptory  charge, 
even  though  the  charge  sums  up  the  judge's  conclusions  of  the  facts  upon  which 
it  is  based. 

2. — Same — Motion  to  Dismiss. 

That  the  matters  upon  which  appellant  relies  for  reversal  have  not  been 
presented  in  such  manner  as  to  require  them  to  be  passed  on,  is  not  a  tenable 
ground  for  a  motion  to  dismiss  the  appeal. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
Chas.  Fred.  Tucker,  Special  Judge. 

W.  H.  Fears  and  Templeton  &  Harding,  for  appellant. 
Oroce  &  Skinner,  for  appellee. 

TEMPLETON,  Associate  Justice. — Colley  sued  Wood  to  recover 
damages  to  his  land,  which,  it  was  alleged,  were  occasioned  by  Wood 
digging  a  ditch  on  his  own  land  whereby  surface  water  was  diverted 
from  its  natural  course  and  caused  to  flow  over  Colley's  land.  The 
court  instructed  the  jury  to  return  a  verdict  for  the  defendant,  and  the 
plaintiff  has  appealed. 

Appellee's  motion  to  strike  out  the  statement  of  facts  found  in  the 
record,  on  the  ground  that  the  same  was  not  filed  within  the  time  pre- 
scribed by  law,  was  sustained  by  this  court  on  a  former  day  of  the 
term,  and  the  cause  must  be  disposed  of  without  reference  to  the  said 
statement.  All  of  appellant's  assignments  of  error  are  based  upon  the 
insufficiency  of  the  evidence  to  warrant  the  peremptory  charge  to  the 
jury,  and  appellee  invokes  the  rule  that,  invthe  absence  of  a  statement 
of  facts,  such  assignments  can  not  be  considered.  It  appears,  however, 
that  the  trial  judge  summed  up  the  evidence  in  the  charge,  and  appel- 
lant insists  that  the  conclusions  of  fact  found  in  the  charge  and  upon 
which  the  peremptory  instruction  was  based,  did  not  authorize  such  in- 
struction, and  that,  as  the  charge  discloses  what  the  facts  of  the  case 
were,  a  statement  of  facts  was  unnecessary.  Appellee  contends,  in  re- 
ply, that  the  charge  can  not  be  considered  as  supplying  the  place  of  a 
statement  of  facts  in  any  event,  and  that,  as  no  exception  was  reserved 
to  the  charge,  or  to  the  conclusions  of  fact  and  law  therein  contained, 
appellant  can  not  question  the  correctness  of  such  conclusions,  even  if 
the  same  could  be  considered  as  conclusions  of  fact  and  law  and  the 
case  disposed  of  as  though  the  trial  had  been  before  the  court  without 
the  intervention  of  a  jury. 

Appellant  has  prosecuted  this  appeal  on  the  theory  that  the  facts 
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adduced  on  the  trial  were  not  such  as  to  justify  the  action  of  the  court 
in  charging  the  jury  to  find  for  defendant.  Without  having  the  facts 
before  us,  we  are  bound  to  presume  that  the  charge  was  authorized  by 
the  evidence.  The  method  of  bringing  the  facts  before  this  court  for 
revision  is  prescribed  by  the  statute,  and  has  not  been  followed  in  this 
case.  The  statute  provides  for  the  bringing  up  of  the  evidence  by 
'  means  of  a  statement  of  facts,  and  the  manner  in  which  the  same  is 
required  to  be  prepared  was  evidently  adopted  to  insure  a  full  and  fair 
•  statement,  free  from  mistakes  of  every  character.  Ample  time  is  given 
for  the  preparation  of  the  statement;  the  attorney  for  each  party  has 
an  opportunity  to  present  his  version  of  the  facts  to  the  court,  and  the 
court  has  the  benefit  of  the  respective  statements  of  the  parties  in  pass- 
ing on  all  points  of  disagreement  between  them.  No  such  precautions 
against  errors  surrounded  the  preparation  of  the  charge  in  this  case. 
It  was  written  by  the  court  in  the  hurry  of  the  trial,  and  without  the 
assistance  of  counsel.  The  attorneys  were  not  consulted  and  had  no 
voice  in  the  matter.  The  charge  doe6  not  purport  to  state  the  names 
or  the  testimony  of  the  witnesses,  but  contains  simply  the  conclusions 
drawn  by  the  trial  judge  from  the  evidence.  The  resume  of  the  evi- 
dence was  unnecessary,  and  was  doubtless  inserted  in  the  charge  in 
explanation  to  the  jury  and  to  this  court,  in  case  of  an  appeal,  of  the 
view  taken  by  the  trial  judge  of  the  facts  and  the  law  of  the  case. 

Manifestly,  the  charge  was  not  prepared  with  the  idea  that  it  should 
serve  in  lieu  of  a  st&tement  of  facte  in  case  an  appeal  followed  the 
verdict.  The  charge  does  not  declare,  in  terms  at  least,  that  no  facts 
save  those  stated  therein  had  been  proven.  Only  the  conclusions  drawn 
by  the  trial  judge  from  the  evidence  which  he  deemed  material  to  a 
decision  of  the  case  will  be  supposed  to  have  been  embraced  in  the 
charge.  If  the  record  before  us  contained  a  statement  of  facts,  we 
might  find  that  the  conclusions  of  the  trial  judge  were  not  authorized 
by  the  evidence,  or  that,  in  view  of  all  the  evidence,  the  action  of  the 
court  in  instructing  a  verdict  for  the  defendant  was  justified  upon  other 
grounds  than  those  stated  in  the  charge.  Of  course,  the  evidence  con- 
tained in  a  statement  of  facts,  rather  than  the  conclusions  of  facts  em- 
braced in  the  charge,  would  control  this  court  in  the  disposition  of  the 
case.  Again,  had  a  statement  of  facts  been  demanded,  the  trial  judge, 
upon  more  mature  consideration,  might  have  found  that  he  had  not 
fully  understood  the  facts  at  the  time  he  prepared  the  charge,  and  that 
his  conclusions  were  unwarranted. 

The  argument  is  made  to  demonstrate  the  unwisdom  of  looking  else- 
where than  to  a  statement  of  facts  prepared  in  the  manner  prescribed 
by  the  statute  for  the  evidence  in  a  case.  If  the  precedent  contended 
for  by  appellant  should  be  established,  endless  confusion  would  result, 
and  our  appellate  courts  would  be  continually  called  upon  to  accept 
parte  of  the  record  in  lieu  of  a  statement  of  facts  which  had  not  been 
prepared  with  the  idea  that  the  same  would  be  so  considered,  and  which 
had  been  incorporated  in  the  record  without  the  parties  having  an  op- 
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portunity  to  have  mistakes  therein  avoided  or  corrected.  The  above 
remarks  apply,  even  if  this  case  should  be  considered  as  having  been 
tried  before  the  court  without  a  jury  and  as  being  a  case  where  the 
filing  of  conclusions  of  fact  and  law  by  the  trial  judge  was  authorized. 
In  the  first  place,  the  judge  did  not  have  in  mind  any  such  case  when 
he  prepared  the  charge,  nor  the  time  allowed  by  law  for  the  preparation 
of  formal  conclusions.  And  in  the  second  place,  appellee  was  not  re- 
quired to  construe  the  charge  as  constituting  conclusions  of  fact  and 
law  and  to  guard  against  errors  and  omissions  therein  by  procuring 
the  filing  of  a  statement  of  facts. 

The  conclusions  above  stated  are  fully  supported  by  authority.  In 
Carolan  v.  Jefferson,  24  Texas,  229,  the  court  was  asked  to  consider  a 
bill  of  exceptions  as  a  statement  of  facts.  Judge  Roberts  said:  "The 
bill  of  exceptions  assumes  to  state  all  the  facts;  but,  being  a  bill  of  ex- 
ceptions, the  parties  were  not  required  to  agree  to  it  in  the  first  instance, 
and  the  appellee  was  not  bound  to  see  that  the  facts  were  stated,  except 
so  far  as  might  be  necessary  to  present  the  objection  to  the  evidence; 
and  indeed  he  had  no  control  over  it.  He  should  not,  therefore,  be 
bound  by  it  as  a  statement  of  facts."  In  Roundtree  v.  Galveston,  42 
Texas,  623,  the  record  did  not  contain  a  statement  of  facts,  but  did 
contain  a  bill  of  exceptions  which  appeared  to  have  been  intended  by 
appellant  to  serve  as  a  statement  of  facts  as  well  as  a  bill  of  exceptions. 
It  was  not  authenticated  as  a  statement  of  facts,  and  the  court  held 
that  it  could  not  be  considered  as  one,  even  if  it  had  purported  to  contain 
all  the  facts  adduced  on  the  trial.  Attention  was  called,  in  the  opin- 
ion, to  the  difference  in  the  manner  in  which  bills  of  exception  and 
statements  of  facts  were  prepared,  and  the  importance  bf  having  state- 
ments of  facts  prepared  in  the  manner  prescribed  by  law  was  empha- 
sized. 

In  San  Antonio  v.  Berry,  92  Texas,  326,  there  was  a  trial  without 
a  jury,  and  the  trial  judge  filed  conclusions  of  fact.  He  found  that 
it  was  not  shown  that  no  provision  was  made,  when  certain  debts  were 
created  by  the  city,  for  the  levy  of  taxes  to  pay  interest,  etc.  He  also 
found  that  certain  ordinances  of  the  city  were  introduced  in  evidence, 
and  that  no  other  evidence  was  introduced  on  that  issue.  It  was  con- 
tended that  the  ordinances  were  sufficient  to  show  that  no  provision  was 
made  for  the  payment  of  the  debts.  In  the  absence  of  a  statement  of 
facts,  the  court  declined  to  consider  the  statement  in  the  conclusions 
of  the  trial  judge  that  no  evidence  upon  the  issue,  except  the  ordi- 
nances, was  introduced,  saying:  "Counsel  have  no  control  over  the 
judge's  conclusions  of  fact.  They  can  not  say  what  shall  and  what  shall 
not  be  inserted.  If  a  statement  of  facts  had  been  called  for,  it  may  be 
that  counsel  for  the  appellee  could  have  convinced  the  court  that  other 
evidence  was  introduced."  In  Mercantile  Co.  v.  Wathen,  93  Texas,  622, 
it  was  held  that  the  action  of  the  appellate  court  was  confined  to  such 
matters  as  were  made  to  appear  of  record  by  one  of  the  methods  stated 
in  article  1014,  Revised  Statutes.     That  article  of  the  statute,  in  effect, 
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requires  such  questions  as  appellant  has  presented  herein  to  be  tried  in 
this  court  upon  a  statement  of  facts,  and  as  his  case  has  been  submitted 
upon  a  record  which  does  not  contain  such  statement,  the  errors  he  has 
assigned  can  not  be  considered. 

Even  if  we  had  reached  a  different  conclusion,  and  held  with  appel- 
lant that  this  is  a  case  where  conclusions  of  fact  and  law  by  the  trial 
judge  could  be  received  and  that  the  charge  of  the  court  could  be  con- 
strued as  such  conclusions,  the  result  would  be  the  same.  When,  as 
in  this  case,  the  conclusions  are  not  excepted  to,  the  correctness  thereof 
can  not  be  attacked,  unless  the  failure  to  except  has  been  waived.  In- 
surance Co.  v.  Milliken,  64  Texas,  48.  Appellee  has  not  waived  the 
failure  of  appellant  to  except  to  the  conclusions  stated  in  the  charge, 
and  is  insisting  that  the  alleged  errors  be  not  considered  because  of  the 
want  of  exception. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal  because  the  grounds 
upon  which  appellant  relies  for  a  reversal  have  not  been  presented  ,in 
such  manner  as  to  require  this  court  to  pass  on  the  same.  We  do  not 
regard  the  proposition  as  being  tenable,  and  the  motion  is  overruled. 

In  the  absence  of  a  statement  of  facts,  appellant's  assignments  can 
not  be  considered,  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Central  Texas  &  Northwestern  Railway  Company  v. 

James  H.  Luther. 

Decided  April  25,  1903. 

1.— Personal  Injury— Double  Damages— Charge.  - 

A  charge  in  an  action  for  personal  injury  authorizing  a  recovery  "for  any 
future  impairment  of  health  and  mind,"  and  "for  impairment  for  capacity  to 
labor  and  earn  a  livelihood,"  was  not  erroneous  as  authorizing  double  damages. 

2. — Same — Damages  Not  Excessive. 

Where  a  railway  mail  clerk  received  injuries  from  which  he  was  still  suffer- 
ing at  the  time  of  the  trial,  two  years  thereafter,  being  weak,  nervous  and 
extremely  despondent,  having  been  unable  for  a  large  part  of  the  time  since 
his  injury  to  attend  to  his  duties,  and  his  physician  testified  it  was  impossible 
to  tell  how  long  it  would  be  before  he  recovered,  a  verdict  for  $3800  in  his  favor 
was  not  excessive. 

Appeal  from  the  District  Court  of  Ellis.    Tried  below  before  Hon. 
Chas.  Fred  Tucker,  Special  Judge. 

Baker,  Botts,  Baker  &  Lovett  and  Frost,  Neblett  &  Blanding,  for 
appellant. 

McLean,  Booth  &  Morton  and  Templeton  &  Harding,  for  appellee. 

BOOKHOUT,  Associate  Justice.— The  plaintiff,  James  H.  Luther, 
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instituted  suit  in  the  District  Court  of  Ellis  County  on  January  11, 
1902,  for  the  recovery  of  damages  against  the  Central  Texas  &  North- 
western Eailway  Company  on  account  of  alleged  personal  injuries  re- 
sulting to  himself  by  reason  of  negligence  on  the  part  of  the  defendant 
in  running  its  passenger  train  against  a  switch  engine  which  was  neg- 
ligently placed  and  left  standing  on  the  main  track  of  defendant's  rail- 
way about  one  mile  east  from  defendant's  station  at  Waxahachie,  in 
Ellis  County,  at  a  switch  called  a  Y,  on  the  7th  day  of  November, 
1900;  that  plaintiff  was  at  the  time  of  such  collision  aboard  the  pas- 
senger train  in  the  capacity  of  a  mail  clerk  in  the  postal  service  of  the 
United  States  government  and  on  a  mail  car  which  was  a  part  of  said 
train;  that  at  the  time  of  the  collision  he  was  violently  forced  against 
a  desk  in  such  manner  that  he  was  permanently  injured  in  his  head, 
neck,  back,  spine  and  kidneys  and  other  parts  of  his  body  internally 
and  externally ;  that  in  consequence  thereof  he  was  for  a  great  length 
of  time  confined  to  his  bed,  and  has  ever  since  been  unable  to  per- 
form any  kind  of  labor  without  incurring  constant  pain;  that  he  has 
from  such  injury  suffered  great  physical  pain  and  mental  anguish; 
that  his  mind  has  been  permanently  injured.  Plaintiff  claimed  actual 
damages  in  the  sum  of  $20,150.  Defendant  pleaded  general  demurrer, 
general  denial  and  not  guilty.  A  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appealed. 

Conclusions  of  Fact. — On  the  7th  day  of  November,  1900,  the  appel- 
lee, J.  H.  Luther,  who  was  a  postal  clerk  in  the  employ  of  the  United 
States  government,  running  between  Ennis  and  Port  Worth  on  the 
Central  Texas  &  Northwestern  Eailway,  was  injured  by  the  west- 
bound passenger  train  colliding  with  a  switch  engine  which  was  stand- 
ing on  the  main  track  of  said  railway  company  about  one  mile  east 
of  Waxahachie.  At  the  time  of  the  collision  appellee  was  in  the  mail 
car  in  the  performance  of  his  duties  as  postal  clerk,  and  was  42  years 
of  age.  The  railway  company  was  guilty  of  negligence  in  permitting 
its  switch  engine  to  stand  on  its  main  track  at  the  time  and  place  it 
did,  and  such  negligence  was  the  proximate  cause  of  the  injury.  In 
deference  to  the  verdict  we  find  that  appellee,  as  a  result  of  the  injury, 
sustained  damages  in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  court  instructed  the  jury  in  the  third 
paragraph  of  the  charge  as  follows:  "If  you  believe  from  the  evidence 
that  by  reason  of  the  said  collision  of  said  passenger  train  with  said 
switch  engine,  the  plaintiff  received  any  of  the  injuries  complained  of 
by  him  in  his  petition,  and  that  by  the  use  of  such  care  by  the  railway 
company,  or  its  servants,  as  would  have  been  used  by  a  very  prudent, 
cautious  and  competent  person  under  similar  circumstances,  said  col- 
lision would  not  have  occurred,  you  will  find  for  the  plaintiff  such  sum 
of  money  as  you  may  find  and  believe  from  the  evidence  to  be  a  fair 
and  reasonable  compensation  for  any  physical  and  mental  pain  which, 
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from  the  evidence,  you  may  find  that  he  has  suffered  or  may  probably 
hereafter  suffer  by  reason  of  such  injury  or  injuries,  and  for  any  future 
inpairment  of  his  health  or  mind  (if  from  the  evidence  you  should 
find  and  believe  there  will  be  any  such  future  impairment  as  th* 
direct  result  and  consequence  of  such  injury  or  injuries),  and  for  any 
impairment  of  his  capacity  to  labor  and  earn  a  livelihood  for  himself 
and  his  family  (if  from  the  evidence  you  should  believe  that  there  has 
been  any  such  impairment  as  a  result  and  consequence  of  such  injury 
or  injuries)  ."  It  is  insisted  that  this  charge  is  confusing  in  that  the 
jury  may  have  been  induced  thereby  to  assess  double  damages  for  the 
same  loss.  The  contention  is  that  damages  "for  any  future  impair- 
ment of  health  and  mind"  are  included  in  damages  "for  impairment  of 
capacity  to  labor  and  earn  a  livelihood  for  himself  and  family."  If  it 
can  be  said  that  impairment  of  "health  and  mind"  is  necessarily  in- 
cluded in  the  impairment  of  "capacity  to  labor  and  earn  a  livelihood," 
then  the  contention  would  seem  to  be  well  taken.  It  will  be  noted 
that  it  is  not  contended  that  each  of  these  disabilities  does  not  furnish 
a  ground  for  recovery  of  damages,  but  it  is  insisted  that  the  jury  maj 
have  been  confused  by  the  language  used  into  giving  a  double  recovery 
for  the  same  loss.  It  can  not  be  said  that  the  impairment  of  health 
and  mind  necessarily  impairs  one's  capacity  to  labor  and  earn  a  liveli- 
hood. In  order  for  the  jury  to  have  placed  such  a  construction  upon 
the  charge  we  think  they  would  have  been  compelled  to  ignore  the 
usual  and  ordinary  meaning  of  the  language  used.  We  must  presume 
that  the  jury  was  composed  of  men,  fair  minded  and  of  ordinary  in- 
telligence, who  would  not  give  a  forced  construction  to  the  court's 
charge  for  the  purpose  of  enabling  them  to  give  double  damages  for 
the  same  injury.  We  do  not  think  the  jury  could  have  been  misled  by 
the  language  of  the  charge  into  giving  double  damages  for  the  same 
loss,  and  hence  the  criticism  made  to  the  charge  is  not  tenable. 

2.  It  is  contended  that  the  verdict  of  the  jury  is  excessive.  Appellee 
was  injured  on  the  7th  of  November,  1900,  and  the  case  was  tried 
October  30,  1902.  During  the  intervening  time,  nearly  two  years,  ap- 
pellee was  suffering  from  his  injuries,  and  for  a  large  part  of  the  time 
was  unable  to  attend  to  the  duties  of  his  employment  as  railway  mail 
clerk.  He  was  suffering  from  his  injuries  at  the  time  of  the  trial,  and 
his  physicians  testified  that  it  was  impossible  to  tell  how  long  it  would 
be  before  he  would  recover.  He  suffers  from  nervousness  in  his  back 
and  head  and  does  not  rest  well  at  night.  He  is  extremely  despondent, 
and  is  weak  and  nervous.  Prior  to  his  injury  his  health  was  excel- 
lent and  his  constitution  was  perfect.  The  jury  awarded  him  $3800 
for  his  injuries.  In  the  light  of  the  evidence  we  can  not  say  that  the 
verdict  is  excessive. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

W.  R.  Wallace. 

Decided  April  25,  1903. 

1. — Carrier  of  Passengers — Keeping  Depot  Open  and  Warmed. 

Where  plaintiff,  with  his  wife  and  children,  upon  alighting  from  the  train 
at  their  stopping  point  at  a  late  hour  of  a  cold  and  inclement  night,  found  the 
depot  closed,  and  were  exposed  to  the  weather  for  some  time  while  finding  a 
stopping  place  in  a  small  village,  he  was  entitled  to  recover  the  damages  result- 
ing from  such  exposure,  and  a  requested  charge  that  the  relation  of  carrier  and 
passenger  ceased  when  plaintiff  left  the  train  was  properly  refused  He  was 
entitled,  under  the  statute,  to  remain  in  the  depot  an  hour  if  that  were  neces- 
sary to  properly  arrange  for  his  departure.    Rev.  Stats.,  art.  4621. 

2.— Same— Through  Train— Stopping  at  Station  Not  Scheduled. 

The  agent  who  sold  plaintiff  his  tickets  pointed  out  the  train  and  told  him 
it  went  through  to  his  destination,  but  there  was  evidence  that  en  route  the 
conductor  informed  him  that  that  train,  being  the  night  one,  did  not  stop  at 
the  point  of  his  destination,  and  that  the  depot  would  be  closed  upon  his  arrival 
there,  but  plaintiff,  although  he  could  have  stopped  over  for  the  next  train  at 
a  town  where  accommodations  were  to  be  had,  insisted  on  going  through  and 
being  put  off  at  his  destination.  Held,  that  it  was  error  to  refuse  a  charge  sub- 
mitting the  issue  thus  raised,  as  plaintiff  took  the  risk  of  finding  the  depot  not 
prepared  for  his  reception  if  such  information  was  given  and  he  insisted  on 
going  on  that  night. 

Appeal  from  the  District  Court  of  Morris.  Tried  below  before  Hon. 
J.  M.  Talbot. 

01as8J  Estes  &  King  and  E.  B.  Perkivjs,  for  appellant 

Hart  &  Mdhaffey,  for  appellee. 

TEMPLETON,  Associate  Justice. — Wallace,  together  with  his 
wife  and  other  members  of _  his  family,  took  passage  on  one  of  the  rail- 
way company's  trains  at  Fort  Worth  on  the  evening  of  February  20, 
1902,  their  destination  being  Omaha,  Texas.  The  train  reached  Omaha 
between  4  and  5  o'clock  the  next  morning.  The  depot  at  Omaha  was 
not  open,  and  Wallace  was  compelled  to  leave  the  station  at  once  and 
seek,  shelter  for  himself  and  family  elsewhere.  The  weather  was  cold 
and  disagreeable,  and  Wallace  and  his  wife  suffered  by  reason  of  being 
exposed  thereto.  Wallace  brought  this  suit  to  recover  the  damages  re- 
sulting from  such  exposure,  and  on  a  jury  trial  obtained  judgment  from 
which  the  company  has  appealed. 

The  trial  judge,  in  the  instructions  given  to  the  jury,  assumed  the 
law  to  be  that  it  was  the  duty  of  the  company  to  have  its  depot  open, 
lighted  and  warmed  for  one  hour  after  the  arrival  of  the  train,  and  that 
the  plaintiff  was  entitled  to  recover  the  damages  sustained  by  himself 
and  his  wife  which  resulted  from  the  failure  of  the  company  to  per- 
form such  duty  and  which  the  plaintiff,  in  the  exercise  of  ordinary 
care,  could  not  have  avoided.  The  defendant  requested  special  charges, 
which  were  refused,  to  the  effect  that  Wallace  and  his  wife  ceased  to  be 
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passengers  when  they  left  the  depot,  or  so  soon  as  a  reasonable  time  for 
them  to  leave  had  elapsed  after  they  alighted  from  the  train,  and  that 
the  company  was  not  liable  for  any  damages  sustained  by  them  after 
they  ceased  to  be  passengers.  Error  is  assigned  to  the  charge  given  and 
to  the  refusal  of  the  special  charges. 

It  was  the  duty  of  the  defendant,  under  the  provisions  of  article 
4521,  Revised  Statutes,  to  have  its  depot  "lighted,  warmed  and  open 
to  the  ingress  and  egress  of  all  passengers  who  are  entitled  to  go 
therein,  for  a  time  not  less  than  one  hour  before  the  arrival  and  after 
the  departure  of  all  trains  carrying  passengers."  The  facts  of  this  case 
illustrate  the  wisdom  of  the  statute.  Wallace  was  accompanied  by  his 
wife,  by  another  lady,  and  bjr  several  small  children.  They  were 
strangers  at  Omaha,  and  arrived  there  late  at  night.  The  town  was 
small,  and  it  was  a  matter  of  some  difficulty  to  secure  shelter  from  the 
inclement  weather.  Had  the  depot  been  open  they  would  unquestion- 
ably have  been  entitled  to  enter  therein  and  to  remain  there  until  a 
reasonable  time,  not  to  exceed,  perhaps,  the  time  prescribed  by  statute, 
had  elapsed  in  which  to  arrange  for  their  departure  from  the  station. 
An  arriving  passenger  is  not  required  to  leave  the  depot  instantly, 
without  regard  to  the  circumstances,  but  may  remain  at  the  station  such 
time  as  is  reasonable  necessary  to  prepare  for  his  departure.  What  is 
a  reasonable  time  depends  upon  the  facts  of  each  case.  It  is  clear  that 
Wallace  and  those  with  him  ought  not  to  have  been  required,  in  view 
of  the  circumstances  surrounding  them,  to  leave  the  depot  as  soon  as 
they  alighted  from  the  train.  Some  time  was  necessary  to  enable  them 
to  ascertain  where  accommodations  could  be  secured,  and  they  were 
entitled  to  remain  at  the  station  a  reasonable  time  for  such  purpose. 
Until  such  time  had  elapsed,  the  duty  imposed  by  the  statute  upon  the 
company  to  have  its  depot  open,  lighted  and  warmed  was  absolute. 
The  company  could  not  deprive  the  party  of  the  right  to  have  the  depot 
prepared  for  their  reception,  by  violating  its  statutory  duty,  without 
incurring  liability  for  the  resulting  damages.  In  other  words,  it  could 
not  terminate  the  relation  of  carrier  and  passenger  by  violating  .its 
duty  and  claim  immunity  from  the  consequences  of  its  violation  of  duty 
because  the  relation  had  been  severed  before  the  consequence  took 
effect. 

We  think  the  instructions  given  to  the  jury  properly  limited  the 
plaintiffs  right  to  a  recovery.  It  was  proven  beyond  controversy  that 
the  depot  was  closed ;  that  time  was  necessary  to  secure  suitable  accom- 
modations elsewhere;  that  Wallace  ard  those  in  his  charge  were  ex- 
posed to  the  weather  on  account  of  the  failure  of  the  company  to  have 
its  depot  open  and  warmed.  The  charge  required  Wallace  to  use  care 
and  diligence  in  seeking  shelter,  and  permitted  a  recovery  for  only  such 
damages  as  were  sustained  before  he  succeeded  in  finding  quarters  for 
himself  and  his  people.  Such  damages  were  the  proximate  result  of 
the  defendant's  breach  of  duty,  and  were  properly  allowed.  The  facte 
do  not  present  a  case  where  the  passenger  would  have  been  subjected  to 
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the  same  exposure  had  the  depot  been  open  and  warmed,  and  the  case 
does  not  come  within  the  rule  laid  down  in  Railway  v.  Pevey,  30 
Texas  Civ.  App.,  460,  70  S.  W.  Rep.,  778.  It  is  possibly  true,  as  con- 
tended by  appellant,  that  a  passenger  can  not  complain  of  a  failure 
on  the  part  of  the  company  to  comply  with  the  statute  if  other  accom- 
modations are  accessible,  but  the  charge  complained  of  is  not  in  con- 
flict with  the  contention.  We  think  that  the  criticism  of  the  charge  i3 
without  merit,  and  that  the  special  charges  were  properly  refused. 

The  train  in  question  was  not  scheduled  to  stop  at  Omaha,  and  the 
conductor  testified -that  he  informed  Wallace  of  the  fact,  and  told  him 
that  the  agent  would  not  be  at  the  depot,  and  that  the  depot  would  riot 
be  open  or  warmed,  but  that  Wallace  requested  the  train  to  be  stopped 
there  so  that  he  and  his  people  could  leave  the  train  at  that  point, 
and  that  the  train  was  stopped  in  accordance  with  the  request.  The 
court  instructed  the  jury  that  if  they  found  such  to  be  the  case,  they 
should  return  a  verdict  for  the  defendant.  Wallace  denied  having  re- 
ceived such  information  or  having  made  such  request.  The  charge  on 
this  issue  was  sufficiently  full  and  the  objection  urged  thereto  is  hyper- 
critical. 

The  train  which  Wallace  and  his  family  boarded  at  Port  Worth  ran 
only  to  Mount  Pleasant,  when  the  coach  in  which  they  were  riding  was 
incorporated  into  a  train  running  on  the  main  line.  This  train  ran 
past  Omaha,  but  was  not  scheduled  to  stop  there.  It  was  shown  beyond 
controversy  that  Wallace  was  directed  by  the  agent  of  the  defendant  at 
Fort  Worth  to  take  the  train  in  question,  and  was  informed  that  it 
was  the  proper  train  to  take  for  Omaha.  The  conductor  testified  that 
before  the  train  reached  Mount  Pleasant  he  informed  Wallace  that  the 
train  would  not  stop  at  Omaha,  and  that  he  would  have  to  get  off  at 
Mount  Pleasant,  there  being  no  stop  between  Mount  Pleasant  and 
Omaha.  Wallace  denied  having  received  such  information.  It  was 
shown  that  the  day  train  stopped  at  Omaha.  The  defendant  requested 
the  court  to  charge  the  jury  that  the  company  had  a  right  to  establish 
the  regulation  under  which  the  train  in  question  was  run  past  Omaha 
without  stopping;  that  it  also  had  the  right,  when  the  mistake  of  its 
'  agent  at  Fort  Worth  was  discovered,  to  correct  the  same,  and  that  if 
Wallace  was  informed  before  the  train  reached  Mount  Pleasant,  thai 
the  train  would  not  stop  at  Omaha,  then  it  was  his  duty  to  get  off  at* 
Mount  Pleasant  and  wait  for  the  local  day  train  which  stopped  at  all 
stations.  The  court  refused  to  give  the  requested  instructions  and  de- 
clined to  submit  the  issue  to  the  jury  in  any  form. 

In  Railway  Co.  v.  Hassell,  62  Texas,  256,  Hassell  bought  a  ticket 
from  Jacksonville  to  Elkhart,  and  was  directed  by  the  agent  who  sold 
the  ticket  to  get  on  a  through  train  which  did  not  stop  at  Elkhart. 
The  conductor  of  the  train  discovered  the  mistake  of  the  agent  and  re- 
quested Hassell  to  leave  the  train  at  Palestine.  Hassell  refused  to  do 
so,  and  the  conductor  put  him  off.  It  was  held  that  the  company  had 
a  right  to  eject  him  at  any  regular  station  at  which  the  train  stopped. 
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Applying  this  rule  to  the  case  in  hand,  the  conclusion  is  reached  that 
although  the  agent  of  the  company  at  Fort  Worth  told  Wallace  and 
his  family  that  they  could  travel  on  the  through  train  to  Omaha,  the 
company  had  a  right  to  correct  the  mistake  and  to  require  them  to 
leave  the  train  at  any  regular,  station.  It  also  follows  that  if  they 
were  informed  of  the  mistake  and  requested  to  leave  the  train  at  Mount 
Pleasant,  it  was  their  duty  to  comply  with  the  request.  And  it  would 
seem  that  if,  after  they  received  such  information,  they  remained  on 
the  train,  they  took  the  chances  of  inducing  the  conductor  on  the  main 
line,  who  was  not  the  conductor  in  charge  of  the  train  on  the  Fort 
Worth  branch,  to  stop  the  train  at  Omaha,  and  the  consequences  of 
getting  off  at  a  station  where  the  train  was  not  expected  to  stop.  They 
must  have  known  that  it  would  be  a  mere  accident  if  the  depot  at  such 
station  was  opened  and  warmed.  The  agent  at  Omaha  could  not  be 
expected  to  be  prepared  to  receive  passengers  from  a  train  which,  under 
the  rules  of  the  company,  did  not  stop  there.  If  Wallace  had  notice, 
before  the  train  left  Mount  Pleasant,  that  the  train  was  one  which 
did  not  stop  at  Omaha,  he  had  no  legal  right  to  require  it  to  be  stopped 
at  that  station,  and  continued  on  the  train  at  the  risk  of  being  carried 
past  his  destination  or  of  finding  the  depot  there  not  prepared  for  his 
reception,  in  case  he  succeeded  in  inducing  the  conductor  to  stop  the 
train  at  that  point.  His  tickets  were  merely  punched,  and  were^not 
taken  up  by  the  conductor  on  the  Fort  Worth  branch,  and  he  could 
have  traveled  thereon  from  Mount  Pleasant  to  Omaha  on  the  first 
train  going  in  that  direction  which  stopped  at  Omaha.  The  rule  an- 
nounced in  the  Hassell  case,  supra,  was  applied  by  this  court  in  Rail- 
way Co.  v.  Campbell,  69  S.  W.  Rep.,  451,  and  we  think  it  must  be  held 
in  this  case  that  the  trial  court  erred  in  refusing  to  submit  this  issue 
to  the  jury,  and  the  judgment  will  therefore  be  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


Texas,  Sabine  Valley  &  Northwestern  Railway 
Company  et  al.  v.  H:  H.  Peden. 

Decided  April  27,  1903. 

1. — Assumed  Risk— Railroad  Brakeman. 

A  railroad  freight  brakeman  who  knows  that  the  engine  operating  the  train 
on  which  he  is  working  is  not  supplied  with  air  brakes,  assumes  the  risk  of 
injury  resulting  from  their  absence. 

2. — Same— Cars  Left  Uncoupled. 

Where  a  brakeman,  while  passing  along  the  tops  of  a  string  of  cars  on  a 
siding  against  which  a  train  was  being  backed,  was  caused  to  fall  between 
them  when  the  impact  occurred,  because  they  -were  not  coupled  together,  and 
so  were  driven  suddenly  apart,  and  he  knew  that  the  rule  of  the  company 
requiring  cars  so  left  on  sidings   to  be  coupled  together  was.  not  observed  at 
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that  siding  and  others  on  the   road,  the  risk  resulting  from  the  cars  being 
uncoupled  was  one  that  he  assumed. 

3. — Same— Defective  Appliance— Knowledge. 

Knowledge  of  a  defect  in  an  appliance  carries  with  it  knowledge  of  the 
increased  danger  from  its  use,  unless  there  is  inexperience  on  the  part  of  the 
servant  of  which  the  master  had  notice. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Bryarly  &  Polly  and  Young  &  Stinchcombj  for  appellants. 

Blount  &  Garrison,  for  appellee. 

GILL,  Associate  Justice. — This  is  a  suit  by  H.  H.  Peden,  plaintiff 
below,  to  recover  of  defendant,  rail  way  companies  damages  for  personal 
injuries  alleged  to  have  been  suffered  by  him  as  a  result  of  the  negli- 
gence of  the  defendant  companies.  From  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $2000  the  companies  have  appealed,  and  complain 
that  the  judgment  is  erroneous,  among  other  things,  because  the  un- 
disputed facts  show  that  plaintiff's  injuries  were  the  result  of  a  risk  he 
assumed.  After  a  careful  inspection  of  the  record  and  due  considera- 
tion of  the  briefs  we  are  of  opinion  that  a  disposition  of  this  assign- 
ment will  determine  this  appeal. 

The  plaintiff  at  the  time  of  his  injury  was  a  brakeman  on  one  of 
defendant's  freight  trains.  On  the  day  of  his  injury  his  train  was 
standing  at  Carthage,  Texas,  on  defendant's  line  of  road,  and  it  became 
necessary  to  back  the  train  in  upon  the  siding  in  order  to  allow  ^another 
train  to  pass.  The  train  entered  the  siding  from  the  south.  The  gracte 
of  the  siding  from  that  point  north  sloped  slightly  downward.  There 
were  four  box  cars  upon  the  siding,  and  in  backing  the  train  in,  these 
cars  had  to  be  pushed  down  toward  the  opposite  end.  The  car  next  to 
the  incoming  train  was  standing  about  100  feet  from  three  others 
which  were  standing  close  together.  They  were  not  coupled  together, 
but  plaintiff  did  not  know  whether  they  were  or  not. 

Plaintiff  was  called  as  a  witness  and  stated  the  facts  as  follows :  "Mr. 
Whitney,  conductor  in  charge  of  the  train  I  was  working  on,  ordered 
me  to  have  our  train  placed  in  on  the  side  track,  so  that  the  train 
to  Longview  could  pass.  In  accordance  with  these  instructions  I  sig- 
naled the  engineer  to  go  upon  the  main  line  for  the  purpose  of  backing 
in  on  the  switch.  Mr.  Ed  Smith  was  sent  ahead  to  signal  the  train 
that  was  to  come  from  Boren.  I  threw  the  switch  to  let  the  train  in 
on  the  side  track,  and  signaled  the  engineer  to  back  up.  I  was  on  the 
rear  end  of  the  coach,  which  was  the  rear  end  of  the  train.  As  the 
train  came  backing  down  on  the  side  track  there  was  a  car  standing 
by  itself,  and  after  I  set  the  brake  on  the  coach  I  jumped  down  and 
ran  to  the  car  for  the  purpose  of  setting  the  brake  on  it.  Just  about 
the  time  I  reached  the  south  end  of  the  car  the  rear  end  of  the  coach 
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which  was  attached  to  the  train  backing  in  on  the  side  track  struck 
the  car,  and  I  immediately  got  upon  the  car  and  set  the  brake  on  that 
car,  and  then  climbed  down  and  ran  to  three  other  cars  which  were 
standing  further  down  the  side  track.  These  three  cars  were  about 
100  feet,  or  three  car  lengths,  from  the  car  I  first  set  the  brakes  on 
before  that  car  was  moved.  After  getting  down  from  the  first  car  t 
ran  down  the  track  to  where  the  three  cars  were  standing  and  climbed 
up  on  the  south  end  of  the  first  car  and  ran  to  the  brake,  which  wis 
on  the  north  end  of  the  first  car.  I  tried  to  set  this  brake  and  found 
it  would  not  work.  I  then  stepped  across  to  the  south  end  of  the 
second  car  and  set  the  brake  on  that  car,  and  then  ran  to  the  north  end 
of  the  second  car  for  the  purpose  of  setting  the  brake  on  the  third  car, 
and  just  about  the  time  I  reached  the  north  end  of  the  second  car  and 
went  to  jump  to  the  south  end  of  the  third  car  the  train  came  backing 
down  the  track  and  struck  the  first  car  knocking  the  third  car  out 
from  under  me.  The  train  struck  the  car  just  as  I  was  in  the  act  of 
jumping,  and  when  I  saw  the  thjrd  car,  which  was  the  north  car, 
shoot  out  from  under  me,  I  threw  myself  back  and  fell  right  between 
them,  striking  my  right  foot  on  the  crossties,  breaking  my  foot.  The 
three  last  cars  were  standing  on  the  side  track  as  if  they  were  coupled 
together,  and  I  thought  they  were.  Mr.  Whitney,  the  conductor  in 
charge  of  the  train  on  which  I  was  braking,  gave  me  orders  to  always 
leave  the  cars  when  placed  on  the  side  track  coupled,  and  I  always 
tried  to  follow  out  these  instructions.  I  possibly  might  have  failed 
to  couple  them  some  time,  but  always  tried  to  see  that  all  the  cars  1 
placed  in  were  coupled.  If  the  three  cars  had  been  coupled  together  I 
could  easily  have  jumped  from  the  second  to  the  third  car.  The  care 
were  standing  still  when  I  went  to  jump  from  the  second  to  the  third 
car,  and  were  struck  by  the  train  backing  in  on  the  siding  just  as  I 
made  my  effort  to  jump,  which  caused  me  to  fall.  *  *  *  Prom 
the  time  I  went  to  work  on  the  M.  T.  &  S.  P.  Railway  and  up  until 
I  was  injured  ours  was  the  only  train  that  ran  over  that  track,  and 
we  handled  all  the  cars  placed  upon  the  side  tracks  on  that  road  between 
Carthage  and  Timpson  and  some  of  the  cars  placed  upon  the  side 
track  at  Carthage.  We  placed  in  and  pulled  out  every  car  placed  on 
every  side  track  between  Carthage  and  Timpson  during  that  time.  We 
went  in  on  the  side  track  every  day  at  Carthage  during  that  time,  and 
either  placed  in  or  pulled  out  cars  and  did  some  switching.  *  *  * 
When  the  north  end  of  the  coach  struck  the  south  end  of  the  first  car 
that  was  apart  from  the  other  three  cars  it  set  this  car  to  rolling  and 
it  continued  to  roll  from  the  time  the  coach  struck  it  until  it  struck 
the  cars  at  the  time  I  fell,  and  during  all  that  time  the  car  that 
was  first  struck  had  not  struck  the  other  three  cars  and  didn't  strike 
them  until  I  was  in  the  act  of  jumping  from  the  car  at  the  time  I 
fell.  I  was  running  to  this  north  car  for  the  purpose  of  setting 
the  brake  on  it  to  keep  the  three  other  cars  from  running  out  on  the 
main  track.    I  heard  Smith  coming  back  with  the  train  all  this  time, 
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and  saw  that  he  was  going  fast.  When  I  was  running  to  get  to  this 
third  car  I  saw  the  engine  and  cars  coming,  and  saw  the  speed  at 
which  they  were  coming.  I  knew  the  brakes  were  not  set  on  the  cars 
when  I  got  upon  them.  I  was  on  them  for  the  purpose  of  setting  the 
brakes.  I  knew  the  engine  had  no  air  equipment,  and  knew  this  during 
the  time  I  worked  for  the  railroad  prior  to  my  injury.  I  knew  this 
side  track  at  Carthage  was  sloping  towards  the  north  and  knew  this 
prior  to  my  injury  during  the  time  I  worked  for  the  railway.  We 
placed  cars  on  the  side  track  at  Carthage,  Ramsey's  switch,  Butler's 
switch,  Wade  &  Miller's  switch,  and  other  switches  on  the  road,  and 
where  we  would  put  cars  on  these  switches  I  always  tried  to  leave  them 
coupled  and  with  the  brakes  set.  Whenever  the  mill  men  would  re- 
quest us  we  would  separate  the  cars  and  spot  them  for  them,  and 
these  that  were  spotted  were  left  uncoupled.  All  the  mill  men  had 
crowbars  for  the  purpose  of  moving  the  cars  from  one  place  to  an- 
other, and  when  we  would  leave  them  coupled  they  would  move  them, 
and  when  we  would  go  in  to  pick  them  up  we  would  find  them  un- 
coupled. It  was  a  frequent  occurrence  for  us  to  find  cars  uncoupled  on 
the  side  tracks  at  Ramsey's  switch,  Butler's  switch,  Wade  &  Miller's 
switch  and  Carthage.  Mr.  Whitney  had  a  crowbar  with  which  to  move 
cars  from  one  place  to  another  and  it  was  a  frequent  occurrence  for  us  to 
find  cars  uncoupled  and  the  brakes  not  set  on  the  side  track  at  Car- 
thage, prior  to  the  time  of  my  injury  ." 

The  plaintiff  alleged  as  grounds  for  recover:  (1)  Negligence  on 
the  part  of  the  companies  in  furnishing  an  engine  without  air  brakes, 
by  reason  of  which  defect  it  could  not  be  safely  handled  in  coupling 
and  uncoupling  cars.  (2)  Negligence  on  the  part  of  the  companies 
in  failing  to  have  the  cars  upon  the  siding  coupled  together  so  that 
when  struck  by  the  incoming  train  they  could  not  separate. 

As  to  the  condition  of  the  engine,  defendant  pleaded  that  plaintifit 
had  knowledge  of  its  condition,  and  therefore  assumed  the  risk  of  the 
danger  attending  its  use  in  that  condition.  As  to  the  fact  that  the 
cars  on  the  siding  were  not  coupled,  defendant  pleaded  assumed  risk 
and  contributory  negligence  on  the  part  of  plaintiff. 

Liability  can  not  be  predicated  upon  the  first  ground  alleged,  for 
plaintiff  testified  that  he  knew  the  engine  W8S  not  equipped  with  air 
brakes.  Having  such  knowledge  he  assumed  the  risk  of  working  with 
it  in  that  condition. 

As  to  the  other  ground,  namely,  the  uncoupled  cars,  the  plaintiff's 
own  statement  exonerates  the  defendants.  In  the  first  place  the  plain- 
tiff knew  that  not  all  the  cars  on  the  siding  were  coupled,  for  the  first 
car  was  stated  by  him  to  be  100  feet  from  the  others.  Thus,  if  there 
was  a  rule  of  the  company  that  the  cars  upon  the  siding  should  be  left 
coupled,  he  was  put  upon  notice  that  it  had  not  been  observed  as  to 
this  siding.  It  further  appears  from  his  statement  that  no  such  rule 
was  even  generally  observed.  That  the  road  ran  through  a  lumber 
country,  and  at  many  of  the  sidings  were  sawmills.     That  upon  such 
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sidings  cars  would  be  placed  by  the  operatives  of  trains  at  any  point 
designated  by  the  mill  owner  or  mill  hands.  In  addition  to  this  the 
mill  hands  were  supplied  with  crowbars  to  enable  them  to  move  the 
cars  from  place  to  place  to  suit  their  convenience.  Thus  the  plaintiff 
knew  that  the  company  not  only  had  not  undertaken  to  keep  the  cars 
on  the  siding  coupled  together,  but  on  the  contrary  the  facts  and  the 
custom  which  was  known  to  the  plaintiff  show  that  he  had  no  reason 
to  expect  them  to  be  coupled.  His  injury  was  due  to  the  fact  that  the 
cars  were  uncoupled,  and  that,  without  taking  the  precaution  to  ascer- 
tain whether  they  were  or  not,  he  undertook  to  jump  from  one  to 
the  other  when  he  knew  the  train  was  backing  against  them  in  re- 
sponse to  his  own  signal  and  at  a  speed  which  he  confesses  he  knew. 

Plaintiffs  account  of  the  accident  is  not  aided  or  supplemented  by 
any  other  evidence  in  the  record.  He  testifies  to  every  fact  upon 
which  he  could  possibly  predicate  liability,  and  his  own  statement 
leaves  no  room  for  two  opinions.  Clearly  the  condition  of  the  engine 
was  a  risk  he  assumed,  even  if  it  should  be  held  that  it  bore  any  causal 
relation  to  the  accident. 

As  to  the  uncoupled  cars,  it  is  equally  clear  that  with  the  knowledge 
in  his  possession  he  assumed  the  risk  of  his  effort  to  jump  from  one 
to  another,  when  an  approaching  train  was  about  to  strike  it. 

For  the  reasons  stated  the  judgment  of  the  trial  court  is  reversed 
and  judgment  is  here  rendered  for  appellants. 

Reversed  and  rendered. 

ON   MOTION   FOR  REHEARING   AND  TO   FIND  ADDITIONAL   FACTS. 

In  the*  motion  for  rehearing  appellee  insists  that  this  court  has  com- 
mitted error  upon  three  points:  (1)  In  holding  that  under  the 
facts  appellee  had  assumed  the  risk  of  the  failure  of  the  company'  to 
equip  the  engine  with  air  brakes.  (2)  In  holding  that  he  could  not 
rest  his  right  to  recover  on  the  speed  at  which  the  train  was  backing 
at  the  time  of  his  injury.  (3)  In  holding  that  he  assumed  the  risk 
of  the  uncoupled  cars. 

In  this  connection  we  are  requested  to  find  specifically  that  accord- 
ing to  the  record  no  witness  testified  that  appellee  knew  of  the  danger 
attendant  upon  the  use  of  an  engine  not  equipped  with  brakes. 

It  is  a  fact  that  there  is  no  such  testimonv  in  the  record,  but  it  is 
.also  true  that  appellee  had  been  working  for  the  company  upon  that 
particular  train  for  about  six  months,  and  according  to  his  own  tes- 
timony had  engaged  daily  in  the  task  of  placing  cars  upon  the  various 
side  tracks  along  the  line.  We  supposed,  upon  such  a  state  of  facts,  his 
knowledge  that  the  absence  of  the  brakes  would  make  a  difference  and 
add  to  the  danger  would  not  be  seriously  questioned.  It  seemed  and  still 
seems  to  us  a  matter  of  course.  There  is  also  a  general  rule  of  law  to 
the  effect  that  knowledge  of  a  defect  in  an  appliance  carries  with  it 
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knowledge  of  the  increased  danger  of  its  use.  Bailway  Co.  v.  Brad- 
ford, 66 -Texas,  237;  Bailway  Co.  v.  Somers,  78  Texas,  441. 

The  application  of  this  rule  might  be  avoided  by  allegation  and 
proof  of  inexperience  on  the  part  of  appellee  of  which  the  company  had 
notice,  but  no  such  allegation  was  made,  and  not  even  the  appellee 
denied  while  on  the  stand  that  he  had  such  knowledge.  But  even  if 
(in  view  of  the  fact  that  the  train  traveled  only  100  feet  while  appellee 
climbed  upon  two  cars,  set  two  brakes,  tried  to  set  two  more,  thus 
covering  double  that  distance)  a  finding  that  the  train  was  going  fast 
could  not  rest  undisturbed,  there  is  another  reason  why  neither  the 
defect  in  the  engine  nor  the  speed  of  the  train  can  be  considered  in 
support  of  the  judgment.  It  is  a  matter  which  we  did  not  discuss  in 
our  main  opinion,  because  we  were  content  to  dispose  of  the  case  upon 
appellee's  statement  of  the  facts,  being  then  of  opinion,  as  we  are 
now,  that  no  cause  of  action  *as  disclosed  thereby. 

The  reason  referred  to  is  this :  The  petition  alleges  that  the  backing 
train  struck  the  three  cars  and  put  them  in  motion  before  appellee  un- 
dertook to  set  the  brakes  thereon,  and  that  for  that  reason  he  ran  to 
the  north  car  to  set  the  brake  on  it.  That  by  reason  of  its  being  un- 
coupled it  had  begun  to  separate  from  the  others,  and  appellee,  not 
knowing  it  was  uncoupled,  was  unable  to  stop  himself  and  fell.  Ap- 
pellee denies  the  truth  of  this  allegation  on  the  stand,  and  states  the 
facts  as  indicated  in  the  main  opinion.  If  our  construction  of  the 
pleading  is  correct,  it  is  plain  there  is  nothing  left  upon  which  he  can 
consistently  seek  to  rest  the  judgment  save  the  uncoupled  cars. 

Upon  the  issue  of  the  uncoupled  cars  the  appellee  insists  that  we 
have  misconstrued  the  meaning  of  the  requirement  that  cars  should 
be  left  uncoupled  when  placed  on  the  side  track,  and  that  a  reasonable 
construction  would  be  that  when  cars  were  left  near  together,  having 
the  appearance  of  being  coupled,  they  should  be  left  coupled.  We 
think  this  is  perhaps  the  reasonable  meaning  of  the  instructions  of  the 
conductors  as  testified  to  by  plaintiff,  and  perhaps  plaintiff,  is  right  in  his 
contention  that  we  gave  undue  weight  to  the  fact  that  one  of  the  four 
cars  in  question  was  not  near  enough  to  be  coupled  to  the  other  three. 
The  idea  in  the  mind  of  the  court  was  that  if  all  the  cars  had  been 
left  on  the  siding  coupled,  the  presence  of  the  car  disconnected  from 
the  others  made  it  plain  that  their  status  had  been  disturbed,  by  the 
mill  men,  and  put  plaintiff  on  notice  that  the  others  might  also  have 
been  disturbed.  But  it  is  unnecessary  to  resort  to  such  refinements. 
Beyond  and  back  of  it  all  stands  the  undisputed  fact  that  no  such  re- 
quirement was  in  force  as  authorized  plaintiff  to  act  upon  the  assump- 
tion that  the  cars  were  coupled.  The  statement  of  the  superintend- 
ent that  no  such  rule  was  promulgated  or  in  force  stands  undis- 
puted, and  the  instructions  of  the  conductors,  that  unless  otherwise 
requested  cars  should  be  left  on  a  switch  coupled,  was  no  more  than  a 
precaution  adopted  to  prevent  the  cars  from  rolling  down  grade  and 
escaping  to  the  main  line.    Their  instructions  were  also  that  the  brakes 
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should  be  left  set,  yet  plaintiff  admits  that  he  knew  that  the  brakes 
on  the  cars  in  question  were  not  set. 

We  are  requested  to  find  as  an  additional  fact,  and  do  find  in  this 
connection,  that  when  more  than  one  car  at  a  time  was  placed  on  any 
siding  between  Timpson  and  Carthage  they  were  left  standing  coupled, 
unless  they  were  separated  or  "spotted"  by  request  of  the  mill  men. 

But  the  testimony  copied  and  relied  on  in  the  request  for  additional 
findings  demonstrates  the  soundness  of  our  view.  For  instance,  Butler 
testified:  "They  would  generally  spot  my  cars  and  put  them  where 
I  wanted  them.  When  they  put  in  several  cars  at  a  time  they  would 
leave  them  coupled  together,  unless  I  had  them  spot  them  for  me." 

Ramsey  testified:  "When  the  cars  were  placed  on  the  side  track 
coupled  and  it  was  convenient  for  us  to  load  them  coupled,  they  would 
be  left  coupled,  but  when  loaded  from  the  planer  we  would  have  the 
cars  switched  where  we  wanted  them."  *  *  *  The  rest  of  this  wit- 
ness* testimony  and  that  of  Wade  is  to  the  same  effect.  We  have  quoted 
from  the  request  for  findings,  the  appellee  having  correctly  taken  it 
from  the  record. 

Prom  all  this  it  seems  to  us  too  plain  for  argument  that  the  com- 
pany did  not  undertake  to  keep  cars  on  the  siding  coupled  for  the 
safety  of  the  men,  even  if  it  be  conceded  that  they  were  to  be  left 
coupled  by  those  who  put  them  in,  for  it  is  undisputed  that  those  for 
whose  use  they  ivere  put  in  had.  the  right  to  move  the  cars  where  they 
pleased,  and  were  supplied  with  the  means  of  doing  so.  In  truth  it 
does  not  appear  from  the  record  whether  the  three  cars  in  question 
were  left  uncoupled  by  the  train  operatives  who  put  them  in,  or  whether 
they  were  placed  on  the  switch  at  one  time  and  left  coupled  and  were 
afterwards  uncoupled  by  the  mill  hands.  Let  us  suppose  the  latter 
to  be  true.  The  case  would  then  stand  thus :  The  train  men  left  them 
coupled,  as  it  was  their  duty  to  do,  hence  were  guilty  of  no  negligence 
The  mill  men  had  uncoupled  them,  as  they  had  a  right  to  do,  and  as 
plaintiff  knew  they  might  do.  It  follows  that  the  uncoupled  cars 
furnish  no  basis  for  his  suit.  We  repeat,  there  is  no  room  for  two 
opinions. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Nancy  Beaty  et  al.  v.  E.  T.  Clymer. 

Decided  April  27,  1903. 

1. — Limitations — Life  Estate — Possession  by  Tenant  for  Life. 

Limitation  does  not  run  against  the  remainderman  during  the  life  of  a 
holder  of  the  life  estate,  his  possession  not  being  adverse  and  no  right  of  action 
accruing  to  the  remainderman  until  his  death. 

2. — Same — Conveyance  of  Life  Interest. 

Where  one  owning  an  undivided  one-third  interest  for  life  in  a  tract  of  land 
conveyed  air  her  interest  in  the  tract  by  a  deed  of  a  specific  one -third  of  the 
land  by  metes  and  bounds,  the  possession  of  the  grantee  was  not  adverse  to 
the  remaindermen,  prior  to  the  termination  of  the  life  estate  by  death,  so  aa 
to  support  a  claim  by  limitation. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

W .  P.  McBride,  for  appellants.    * 

J.  0.  Matthews  and  Finley  &  Knight,  for  appellees. 

RAINEY,  Chief  Justice. — Action  of  trespass  to  try  title  brought 
by  appellants  against  appellee.  Defendants  plead  the  general  issue  and 
statutes  of  limitations  of  five  and  ten  years. 

Conclusions  of  Fact. — 1.  The  land  in  controversy  was  the  separate 
property  of  Elias  Atkinson,  who  died  in  1859,  leaving  a  widow,  Chris- 
tiana Atkinson,  and  Nancy  Beaty  ajid  Mary  Anderson,  two  daughters, 
as  his  only  heirs  at  law.  Christiana  Atkinson,  the  widow,  married 
Josiah  McAdams  in  1861,  and  died  in  November,  1900. 

2.  Elias  Atkinson,  who  died  in  1859,  at  the  time  of  his  death,  was 
the  owner,  in  common  with  two  brothers,  of  the  William  *  Atkinson 
survey  of  640  acres,  each  of  the  brothers  owning  213  33-100  acres  of 
the  land,  which  was  at  the  time  undivided. 

3.  The  plaintiffs  are  the  only  heirs  of  Elias  Atkinson,  and  are  en- 
titled to  recover  unless  they  are  defeated  by  the  statutes  of  limitation,  or 
are  estopped  from  now  claiming  the  land. 

4.  Christiana  Atkinson,  the  surviving  wife  of  Elias  Atkinson,  mar- 
ried Josiah  McAdams  in  1861,  and  on  the  5th  day  of  October,  1863,  she 
and  her  husband,  Josiah  McAdams,  conveyed  the  land  in  controversy 
to  J.  M.  Clymer  by  warranty  deed  describing  the  land  by  metes  and 
bounds  and  reciting  that  it  was  all  the  right,  title,  interest  and  claim 
that  they  have  in  the  Atkinson  survey  of  land. 

5.  The  parties  made  the  following  agreement:  "In  this  case  it  h 
admitted  by  the  plaintiffs  and  defendants  that  J.  M.  Clymer  took  im- 
mediate possession  of  the  land  in  controversy,  claiming  the  same  under 
his  deed  from  Josiah  McAdams  and  wife,  Christy  Anna  McAdams,  at 
the  date  of  the  deed  from  them  to  him,  on  to  wit,  October  5,  1863, 
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claiming  the  same  under  said  deed,  and  that  he  continued  in  peace- 
able adverse  possession  of  the  same  and  paying  the  taxes  on  the  same, 
claiming  the  same  under  his  deed  from  the  said  Josiah  McAdams  and 
wife,  duly  recorded  in  the  office  of  the  clerk  of  the  County  Court  of 
Hunt  County,  Texas,  from  the  date  of  his  purchase  until  he  conveyed 
the  land  to  0.  B.  Waller,  and  that  Waller,  upon  purchasing  said  land, 
at  the  date  of  his  deed,  on  to  wit,  August  17,  1869,  without  delay  went 
immediately  into  possession  of  the  said  land  under  said  cjeed  from 
Clymer  to  him  duly  registered,  and  that  he  held  the  peaceable  and 
adverse  possession  of  the  same,  using  and  enjoying,  cultivating  the 
same  and  paying  the  taxes  thereon,  and  claiming  the  same  under  his 
deed  from  Clymer,  from  the  date  of  same  until  he  sold  the  land  to 
E.  T.  Clymer,  and  that  said  E.  T.  Clymer,  the  defendant  herein,  im- 
mediately after  his  purchase  from  Waller,  went  into  possession  of 
said  land,  and  has  had  the  peaceable  and  adverse  possession  of  the 
same  from  the  date  of  his  deed,  to  wit,  November  21,  1894,  until  the 
filing  of  this  suit,  cultivating,  using  and  enjoying  the  same  and  paying 
the  taxes  thereon  and  claiming  same  under  his  deed  from  Waller,  which 
is  duly  registered  in  the  office  of  the  county  clerk  of  Hunt  County, 
Texas,  all  of  the  above  deeds  registered  about  the  time  of  their  dates, 
and  did  all  things  necessary  to  be  done  under  the  five  and  ten  years 
statutes  of  limitation,,  if  limitation  would  run  in  this  case." 

6.  In  1879  suit  for  partition  of  the  William  Atkinson  survey  was 
brought  by  the  two  brothers  of  Elias  Atkinson,  to  wit,  Henry  and  •  Jesse 
Atkinson,  against  Christiana  McAdams  and  her  husband,  Josiah 
McAdams,  and  Mary  Atkinson,  the  mother  of  plainttffs,  who  after- 
wards married  Anderson,  and  Nancy  Atkinson,  one  of  these  plaintiffs, 
which  partition  decree  set  apart  the  north  third  of  the  640  acres  of 
which  the  land  in  controversy  is  a  part  to  Mary  Atkinson  and  Nancy 
Atkinson,  subject  to  the  life  estate  of  the  mother,  Christiana  McAdams, 
in  one-third  of  the  same,  as  the  heirs  of  Elias  Atkinson;  that  neither 
Clymer  nor  Waller  were  parties  to  the  suit  and  were  not  mentioned  in 
the  records. 

7.  Mary  Atkinson  and  Nancy,  the  two  daughters,  afterwards  sold 
and  conveyed  the  remaining  portion  of  the  land  owned  by  Elias  Atkin- 
son at  the  time  of  his  death,  that  is,  on  the  2d  day  of  November,  1876, 
the  plaintiff,  Nancy  Beaty  and  her  sister,  now  deceased,  joined  by  the 
husband  of  the  deceased  sister,  conveyed  to  L.  H.  Marshall  and  0.  L. 
Marshall  71^  acres  of  the  same  by  deed  describing  the  same  as  "be- 
ginning at  a  stake  in  the  timber  on  the  northern  boundary  line  of  the 
original  survey,  635  varas  east  of  the  N.  W  corner;  thence  south  with 
Waller's  E.  B.  line  635  varas  to  a  stake  in  prairie;  thence  east  635  varas; 
thence  north  635  varas,  thence  west  635  varas  to  the  beginning." 

8.  On  the  14th  day  of  June,  1881,  the  plaintiff,  Nancy  Beaty,, sold 
the  east  71^  acres  to  C.  A.  Swinson. 

Conclusions  of  Law. — Limitation  does  not  run  against  the  remain- 
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derman  during  the  life  of  the  holder  of  a  life  estate.  Cook  v.  Caswell, 
81  Texas,  678;  Gaven  v.  Bynum,  17  Texas  Civ.  App.,  180;  Gindrat  v. 
Railway,  19  Law.  Rep.  Ann.,  839,  and  notes;  Woods  on  Lim.,  3  ed., 
sec.  259.  Under  our  statute  limitation  does  not  begin  to  run  until  a 
right  of  action  accrues.  Christiana  McAdams  had  a  life  estate  in  the 
land  in  controversy,  and  this  she  had  a  right  to  enjoy  during  her 
life  to  the  exclusion  of  appellants.  This  estate  she  had  a  right  to  dis- 
pose of,  and  when  she  sold  to  J.  M.  Clymer  her  deed  only  carried  with 
it  her  interest  therein,  which  was  a  life  estate,  and  those  claiming  under 
her  had,  as  against  appellants,  the  exclusive  right  of  possession  and 
use  thereof  during  her  life,  and  such  possession  was  not  adverse.  Ap- 
pellants were  not  entitled  to  possession.  They  had  no  right  of  entry. 
Therefore  no  cause  of  action  had  accrued  in  their  favor,  and  hence 
they  were  powerless  to  act  until  the  death  of  Christiana  McAdams, 
which  occurred  in  1900.  During  the  life  of  Christiana  McAdams  the 
law  did  not  require  the  appellants  "to  look  after  the  estate,  the  pro- 
sumption  being  that  the  tenant  in  possession  holds  by  such  conveyance 
as  the  tenant  for  life  had  a  right  to  give."  Jackson  v.  Maucius,  2 
W^nd.,  357.  It  follows  that  the  acts  of  Christiana  McAdams  and 
those  claiming  under  her  in  holding  possession  of  the  land,  using  and 
enjoying  the  same  did  not  affect  appellants'  rights  during  the  life 
estate. 

Appellants  having  no  right  of  entry  before  the  falling  in  of  the 
life  estate,  and  the  possession  of  those  claiming  under  Mrs.  McAdams 
being  consistent  with  her  life  estate,  appellants  were  not  estopped  from 
asserting  their  title  to  the  land. 

The  judgment  of  the  court  below  is  reversed  and  judgment  here  ren- 
dered for  appellants. 

Reversed  and  rendered. 

\ 

m 

ON  REHEARING. 

Mrs.  Christiana  McAdams,  upon  the  death  of  her  first  husband,  Elias 
Atkinson,  was  seized  to  the  extent  of  a  life  estate  of  an  individual  one- 
thrid  in  the  interest  of  Elias  Atkinson  in  the  William  Atkinson  survev 
of  640  acres,  which  interest  was  an  undivided  one-third  of  said  survey. 
Her  deed  only  purports  to  convey  her  interest  in  the  William  Atkinson 
survey.  That  interest  was  only  a  life  estate  in  a  portion  thereof,  as 
stated,  and  which  interest,  when  expressed  in  acres,  was  equivalent  to 
the  amount  she  conveyed  to  J.  M.  Clymer.  The  defendant  claims  under 
said  deed,  and  as  the  interest  conveyed  was  only  a  life  estate,  the  pos- 
session of  those  claiming  under  Christiana  McAdams  was  only  adverse 
to  the  extent  of  the  interest  conveyed.  Christiana  McAdams  having 
conveyed  a  specific  portion  as  all  of  her  interest,  she  was  estopped  from 
asserting  claim  to  any  portion  of  the  balance,  and  such  action  on  her 
part  worked  a  partition  as  to  her  interest,  if  the  other  owners  saw 
proper  to  acquiesce  therein.    This  it  seems  they  did,  for  they  assumed 
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control  of  the  other  portion  and  conveyed  it  to  other  parties.     Eaton 
v.  Tallmadge,  24  Wis.,  217. 

It  is  insisted,  however,  that  appellants  did  not  convey  any  of  the  other 
portion  until  limitation  had  run  sufficient  time  to  perfect  title  in  ap- 
pellee. In  our  opinion,  as  adverse  possession,  under  the  facts,  could 
only  relate  to  the  life  estate,  it  could  only  prevail  against  appellants  to 
the  extent  of  barring  a  claim,  had  they  asserted  any,  that  the  life  estate 
did  not  cover  the  whole  of  the  land  conveyed  by  Christiana  McAdams. 

We  are  still  of  the  opinion  that  appellants  are  entitled  to  the  land, 
and  the  motion  for  rehearing  is  overruled. 

Overruled. 


Southern  Oil  Company  v.  B.  H.  Church,  Jr. 

Decided  April  29,  1903. 

Injury  to  Person — Defective  Machinery— Independent  Contractor. 

One  furnishing  defective  machinery  to  an  independent  contractor  for  work 
by  servants  of  the  latter  under  his  contract  with  the  person  furnishing  it,  does 
not  thereby  become  liable  for  personal  injury  resulting  from  such  defect  to  the 
.contractor's  servant  in  performance  of  the  work. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Frost,  Neblett  &  Blanding,  for  appellant. 

SimJcins  &  Mays,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  for  damages  by  appel- 
lee against  the  Southern  Oil  Company,  which  resulted  in  a  verdict  and 
judgment  in  plaintiff's  favor  for  $10,000. 

The  appellee  in  his  petition  states  that  he  was  injured  on  the  19th 
day  of  September,  1900,  and  that  prior  to  that  time  the  Southern 
Oil  Company  was  engaged  in  the  development  and  production  of  oil 
in  and  around  the  city  of  Corsicana,  by  drilling  and  causing  to  be 
drilled  wells  for  such  purpose  and  erecting  derricks  for  the  purpose  of 
being  used  by  contractors  and  drillers,  whom  the  oil  company  em- 
ployed for  the  purpose  of  drilling  such  wells;  that  the  oil  company 
entered  into  a  contract  with  Hammil  Bros,  to  drill  for  it  a  well  on  land 
controlled  by  the  oil  company,  and  that  they  furnished  to  Hammil 
Bros.,  to  be  used  as  one  of  the  means  employed  in  drilling  the  well,  a 
derrick;  that  the  derrick  was  to  be  used  by  Hammil  Bros.,  its  agents 
and  employes ;  and  that  the  plaintiff  at  the  time  that  he  was  injured  was 
in  the  immediate  employ  of  Hammil  Bros.,  working  for  them  in  drilling 
the  well;  that  the  defendant,  the  oil  company,  did  furnish  to  Hammil 
Bros,  the  derrick  to  be  used  by  them  in-  drilling  the  well,  and  that  at 
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the  time  that  the  same  was  delivered  to  Hammil  Bros,  it  was  in  a 
defective  condition;  that  the  defendant  oil  company  was  guilty  of 
negligence  in  constructing  the  crown  of  the  derrick,  in  that  the  pieces 
of  plank  used  in  making  the  crown  were  of  second-hand  material,  and 
were  insufficient  in  size  and  strength  to  sustain  the  weight  and  pressure 
which  would  necessarily  be  placed  thereon  in  drilling  said  well;  that 
said  crown  was  not  built  on  a  level,  as  it  should  have  been,  and  was 
insufficiently  and  insecurely  nailed  to  the  top  of  the  derrick;  that  aB 
a  result  of  this  negligence  the  crown  piece  gave  way,  which  caused  the 
crown  block  to  fall  from  the  top  of  the  derrick,  from  which  an  iron 
bolt  struck  the  plaintiff  upon  the  head,  causing  the  injuries  he  sus- 
tained. 

The  defendant  among  other  defenses  pleaded  that  the  injury  was 
caused  by  the  negligence  of  Hammil  Bros.,  who  were  at  the  time  in- 
dependent contractors,  and  that  the  plaintiff  at  that  time  was  in  the 
immediate  employment  and  under  the  control  of  Hammil  Bros. 

We  find  the  following  fa»;ts:  That  the  plaintiff  was  injured  at  the 
time  and  place,  and  in  the  manner  substantially  as  alleged  in  his  peti- 
tion; that  the  top  of  the  derrick,  where  the  crown  piece  which  was  al- 
leged to  be  defective  was  placed,  was  about  sixty  feet  from  the  ground ; 
that  the  crown  piece  gave  way,  which  caused  the  crown  block,  which 
was  resting  thereon,  to  fall,  and  an  iron  bolt  therefrom  struck  the 
plaintiff;  that  the  plaintiff  was  at  the  time  in  the  employ  of  Hammil 
Bros.,  and  that  the  Southern  Oil  Company  had  no  control  over  him 
whatever;  that  he  was  not  guilty  of  any  negligence  at  the  time  that  he 
received  his  injuries,  and  was  then  in  the  performance  of  his  duties 
as  an  employe  and  servant  of  Hammil  Bros. ;  that  the  derrick  had  been 
furnished  and  delivered  to  Hammil  Bros,  by  the  Southern  Oil  Com- 
pany in  the  defective  condition,  as  alleged  by  the  plaintiff,  and  that 
Hammil  Bros:  had  not,  from  the  time  it  was  received,  exercised  the 
proper  care  to  inspect  the  same ;  that  the  Southern  Oil  Company  had  no 
control  or  supervision  over  Hammil  Bros,  or  their  men  at  the  time 
that  the  accident  occurred.  The  oil  company,  however,  by  its  contract 
with  Hammil  Bros,  reserved  the  right  to  exercise  some  control  over 
Hammil  Bros,  when  oil  sand  should  be  reached  by  the  drill*  This  con- 
dition had  not  arisen  at  the  time  that  the  plaintiff  was  injured.  Be- 
sides the_derrick,  the  oil  company  furnished  to  Hammil  Bros,  the  water 
to  be  used  in  operating  the  drill.  Hammil  Bros,  owned  and  furnished 
and  used  in  drilling  the  well  the  engine,  boiler,  ropes,  tackle  and  crown 
block,  and  all  the  machinery  necessary  to  drill  the  well.  The  Southern 
Oil  Company  had  no  control  or  direction  over  Hammil  Bros,  or  any 
of  their  employes  or  machinery  or  derricks  in  drilling  the  well,  other 
than  as  stated.  At  the  time  of  the  accident,  the  derrick  had  been  in 
use  by  Hammil  Bros,  in  drilling  the  well  from  five  to  twelve  days. 
There  is  no  evidence  in  the  record  that  at  the  time  that  the  derrick 
was  delivered  to  Hammil  Bros,  for  use,  that  the  same  was  inherently 
dangerous. 
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There  is  no  dispute  in  the  evidence  as  to  the  facts  as  above  stated. 
There  was  no  contract  duty  resting  upon  the  Southern  Oil  Company 
to  the  appellee.  The  law  would  imply  the  duty  resting  upon  the  ap- 
pellant not  to  intentionally  or  willfully  injure  the  appellee,  or  know- 
ingly furnish  him  agencies  to  be  used  in  his  employment  that  are  in- 
herently dangerous.  Nothing  of  this  kind  is  shown  by  the  evidence  in 
this  case.  The  duty  looking  to  the  care  of  the  plaintiff,  under  the 
facts  stated,  rested  upon  Hammil  Bros.,  and  for  negligence  which 
consisted  merely  in  acts  of  omission  or  failure  to  perform  ordinary  care 
looking  towards  his  safety,  the  plaintiff  should  be  limited  to  a  recovery 
from  them.  This  doctrine  is  recognized  in  the  following  cases:  Hale 
v.  Dutant,  39  Texas,  667;  Cunningham  v.  Eailway  Co.,  51  Texas,  503; 
Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  18 ;  Railway  Co.  v.  Nass, 
94  Texas,  255 ;  Cuff  v.  Railway  Co.,  35  N.  J.  L.,  17 ;  Kahl  v.  Love,  37 
N.  J.  L.,  5;  Savings  Bank  v.  Ward,  100  U.  S.,  195;  Winterbaum,  v. 
Wright,  10  Mees.  &  W.,  109 ;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L., 
19;  Heizer  v.  Kingsland  Mfg.  Co.,  33  Am.  St.  Rep.,  482;  Necker.v. 
Harvey,  49  Mich.,  517;  Griffin  v.  Jackson  Light  and  Power  Co.,  55 
Law.  Rep.  Ann.,  318;  McCaffrey  v.  Moossberg-Granville  Co.,  55  Law. 
Rep.  Ann.,  822 ;  Powles  v.  Briggs,  40  Law.  Rep.  Ann.,  528 ;  Goodlander 
Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  Rep.,  400 ;  Boswell  v.  Laird,  8  Cal., 
469 ;  Daughterty  v.  Herzog,  32  Law.  Rep.  Ann.,  837 ;  Curtin  v.  Somerset, 
23  Am.  St.  Rep.,  220 ;  Presbyterian  Congregation  v.  Smith,  43  Am.  St. 
Rep.3  814. 

Judgment  reversed  and  Jiere  rendered  in  favor  of  appellant. 

Reversed  dnd  rendered. 

ADDITIONAL  FINDINGS. 

The  appellant,  when  it  furnished  to  Hammil  Bros,  the  derrick, 
could,  by  the  exercise  of  ordinary  care,  have  known  that  it  was  defective, 
as  stated  in  our  original  finding;  and  at  the  time  knew  that  it  would 
be  used  by  the  servants  of  Hammil  Bros,  in  drilling  the  well.  Hammil 
Bros,  used  the  derrick  in  the  ordinary  and  usual  way  in  drilling  the 
well,  and  the  defective  condition  of  the  crown  piece  of  the  derrick  did 
not  arise  by  reason  of  the  use  by  Hammil  Bros.,  but  existed  when 
furnished  to  them  by  the  appellant.  The  appellant  also  furnished 
Hammil  Bros,  the  piping  or  casing  used  in  the  well.  The  iron  bolt  that 
struck  the  plaintiff  was  not  in  the  crown  piece,  but  in  the  crown  block. 

The  above  are  additional  findings. 

Piled  June  10,  1903. 
Writ  of  error  refused. 


I 
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Texas  Fibe  Insurance  Company  op  Waco,  Texas,  v.  Knights 
op  Tabor  Lodge,  op  Camp  County,  Texas. 

Decided  April  29,  1903. 

1.— Insurance— Ownership  of  Property. 

It  seems  that  a  society  owning  a  lodge  room,  the  second  story  of  a  build- 
ing belonging  to  and  on  land  of  another,  under  a  contract  giving  them  a  perma- 
nent title  with  right  of  ingress  and  egress,  has  an  unconditional  and  sole  owner- 
ship thereof,  and  that  the  same  is  not  situated  on  leased  ground,  within  the 
meaning  of  those  terms  in  a  policy  of  insurance. 

2. — Insurance — Premium  Note — Forfeiture — Extension. 

Where  a  note  given  for  the  premium  on  an  insurance  policy  and  at  the  time 
of  its  issuance  provided:  "In  case  this  note  is  not  paid  at  maturity  the  full 
membership  fee  and  premium  shall  be  considered  as  earned  during  the  currency 
of  said  policy,  and  this  note  payable  without  reviving  said  policy  or  any  of  its 
provisions/'  an  extension  of  time  on  the  note  after  its  maturity  and  its  subse- 
quent collection  and  retaining  the  amount  did  not  revive  the  policy  forfeited  by 
failure  to  pay  it  at  maturity. 

S. — Contract — Contemporaneous  Instruments. 

A  note  given  for  an  insurance  premium  and  the  policy  issued  at  the  same 
time  constituted  one  contract,  and  a  forfeiture  provided  for  by  the  note,  in  case 
of  its  nonpayment  at  maturity,  was  as  effective  as  though  inserted  in  the  policy, 
and  this  though  the  two  instruments  bore  different  dates. 

4. — Insurance — Forfeiture — Waiver — Pleading. 

A  plea  that  forfeiture  of  an  insurance  policy  by  nonpayment  of  the  pre- 
mium note  was  waived  by  collecting  the  note  after  forfeiture  did  not  raise  the 
question  of  the  effect  of  an  express  promise  to  pay  the  loss  if  insured  would 
pay  the  note. 

5. — Note — Default — Place  of  Payment.  • 

Forfeiture  of  an  insurance  policy  by  failure  to  pay  at  maturity  a  premium 
note  payable  at  P.  was  not  avoided  by  proof  that  the  note  was  not  at  that 
place  at  the  time  of  maturity  without  a  showing  that  the  payee  was  ready 
and  willing  to  pay  it  at  that  time  and  place. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  Hon. 
J.  M.  Talbot. 

Claude  V.  Birhhead  and  T.  Debenport,  for  appellant. 

Sam.  D.  Snodgrass,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  on  a  fire  insurance  policy, 
resulting  in  a  judgment  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed.  The  trial  judge  filed  the  following  findings  of  fact,  which 
are  supported  by  the  testimony  and  adopted  by  this  court: 

"1.  That  the  plaintiff,  through  John  H.  Sayles,  one  of  its  officers, 
made  a  written  application  to  the  defendant,  the  Texas  Fire  Insurance 
Company  of  Waco,  Texas,  for  a  policy  of  insurance  on  a  lodge  room 
24x36  feet,  as  well  as  the  furniture  and  fixtures  contained  in  said  lodge 
room  and  building;  that  said  application  was  made  on  the  10th  day  of 
April,  A.  D.  1901.     I  find  that  the  following  question  was  asked  in 
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said  application,  'Is  building  on  leased  ground  ?'  and  said  question 
was  answered,  'No/ 

"2.  I  find  that  the  defendant  issued  its  policy  of  insurance  to  plain- 
tiff on  the  13th  day  of  April,  A.  D.  1901,  to  run  and  be  in  force  for  a 
period  of  one  year,  and  that  during  the  life  of  said  policy,  to  wit,  on 
the  26th  day  of  December,  A.  D.  1901,  the  property  insured  was  totally 
destroyed  by  fire.  I  find  that  the  plaintiff,  immediately  after  the  de- 
struction of  said  property,  notified  the  defendant  in  writing  of  such 
fact,  and  offered  to  do  everything  required  of  it  by  said  policy,  and 
that  the  defendant  before  the  institution  of  this  suit  denied  liability 
tinder  said  contract  of  insurance,  refused  to  pay  said  loss  or  any  part 
thereof,  and  waived  proofs  of  loss,  and  declined  in  writing  to  pay 
plaintiff's  claim  or  any  part  thereof. 

"3.  I  find  that  said  policy  of  insurance  was  and  is  in  the  sum  of 
$600,  and  that  $350  of  said  amount  was  on  the  building  and  that  $250 
was  on  the  furniture  and  fixtures  situated  in  said  building. 

"I  find  that  the  cash  market  value  of  the  furniture  and  fixtures  that 
were  located  in  said  building  at  the  time  of  the  issuance  of  said  policy 
was  $120.50,  and  that  said  furniture  and  fixtures  were  all  in  said  build- 
ing  at  the  time  the  same  was  destroyed  by  fire,  and  that  they  were  then 
worth  in  cash  the  sum  of  $120.50  and  were  totally  destroyed  by  fire. 
I  find  that  the  policy  provides  that  the  defendant  shall  not  be  liable  for 
any  amount  greater  than  three-fourths  the  cash  value  of  said  personal 
property. 

"4.  I  find  that  the  plaintiff  in  this  case  was  the  sole  and  uncondi- 
tional owner  of  the  property  insured.  That  said  plaintiff  builded  and 
had  builded  the  second  story  of  the  house  described,  in  said  policy,  and 
that  it  owned  said  second  story  of  said  building  absolutely.  That  the 
lower  or  first  story  of  said  building  was  owned  by  one  Tom  Sayles,  and 
was  on  the  ground  owned  by  the  said  Sayles.  I  find  that  said  Tom 
Sayles  executed  to  plaintiff  a  contract  by  the  terms  of  which  he  gave 
it  and  its  members  a  permanent  right  of  ingress  and  egress  over  his 
land  to  said  building. 

"I  find  that  one  C.  H.  Price  was  the  defendant's  agent  who  solicited 
the  insurance  in  this  case  and  who  prepared  the  application  for  said 
insurance;  that  the  said  C.  H.  Price  was  on  the  ground  at  the  time 
said  application  was  prepared.  I  find  that  he,  as  such  agent,  surveyed 
the  premises,  and  that  while  said  application  was  being  prepared,  plaintiff 
disclosed  to  the  said  Price  the  true  status  of  its  title,  and  told  said  Price 
that  the  land  on  which  said  building  stood  was  the  property  of  Tom 
Sayles,  but  that  the  second  story  of  said  building  belonged  to  plaintiff; 
that  only  the  second  story  of  said  building  was  intended  by  the  parties 
to  be  insured.  I  find  that  there  were  no  limitations  or  restrictions 
placed  upon  the  authority  of  said  Price  in  the  application  executed  by 
plaintiff,  and  that  said  plaintiff  had  no  knowledge  of  any  restrictions 
or  limitations  on  the  authority  of  said  Price  outside  of  said  application. 
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That  the  evidence  in  this  case  does  not  disclose  that  there  were  in  fact 
any  limitations  placed  on  the  authority  of  said  agent  by  his  principal. 

"5.  I  find  that  the  premium  for  the  policy  delivered  to  plaintiff 
was  $15.  That  plaintiff  paid  $5  of  said  premium  to  the  said  G.  H. 
Price  in  cash  at  the  time  the  application  was  made,  and  that  plaintiff 
executed  its  note  to  defendant  for  the  sum  of  $10,  due  ninety  days  after 
date,  said  note  being  executed  on  the  10th  day  of  April,  A.  D.  1901. 
I  find  that  said  note  provides :  'In  case  this  note  is  not  paid  at  maturity 
the  full  membership  fee  and  premium  shall  be  considered  as  earned  dur- 
ing the  currency  of  said  policy,  and  this  note  payable  without  reviving 
said  policy  or  any  of  its  provisions/ 

"I  find  that  said  note  was  not  paid  at  maturity,  but  that  before  the 
maturity  thereof,  the  plaintiff  requested  defendant  for  an  extension  of 
the  time  at  which  said  note  should  become  payable,  and  that  defendant 
in  writing  addressed  to  John  H.  Sayles  as  agent  of  plaintiff,  did  ex- 
tend the  time  of  the  payment  of  said  note  indefinitely.  I  find  that 
said  note  was  payable  at  Pittsburg,  Texas.  That  plaintiff  never  heard 
of  said  note  any  more  after  the  same  had  been  extended  until  a  few 
days  before  the  fire  occurred,  when  he  received  a  letter  written  by  the 
said  C.  H.  Price  from  Oma,  Texas,  about  thirty  miles  from  the  resi- 
dence of  plaintiff,  to  the  effect  that  he,  Price,  had  said  note  for  collection ; 
that  plaintiff  immediately  wrote  said  Price  that  he  was  ready  to  pay 
said  note,  and  to  please  present  same  for  payment  at  Pittsburg,  Texas. 

"That  on  December  28th,  after  the  destruction  of  said  property  by 
fire,  the  said  Price  presented  said  note  for  payment  at  Pittsburg,  Texas. 
That  plaintiff  promptly  paid  the  same,  and  the  said  Price  at  the  time 
he  presented  said  note  told  plaintiff  to  pay  the  same,  and  that  defend- 
ant would  send  its  adjuster  up  iD  a  few  days  to  adjust  and  pay  its  loss. 
That  said  defendant  has  retained  said  monev  and  has  never  offered  or 
tendered  same  or  any  part  thereof  back  to  plaintiff. 

"I  find  that  defendant  never  at  any  time  after  the  extension  of  said 
note  demanded  payment  until  after  the  fire  when  same  was  promptly 
paid.  That  said  defendant  never  at  any  time  indicated  or  intimated 
to  plaintiff  that  it  would  claim  a  forfeiture  of  said  policy  for  nonpay- 
ment of  said  note." 

In  addition  to  the  foregoing,  we  add  that  the  policy  contained  this 
stipulation : 

"It  is  distinctly  understood  that  time  is  the  essence  of  this  contract 
and  if  premium  notes  and  accounts  are  not  promptly  paid  when  due 
this  policy  shall  be  null  and  void  and  of  no  effect."  And  the  note  con- 
tained these  provisions:  "Said  policy  and  all  rights  thereunder  shall, 
without  notice  to  any  party  or  parties  interested  herein  be  null  and  void 
on  the  failure  to  pay  this  note  at  maturity,  with  interest  as  herein  pro- 
vided. In  case  this  note  is  not  paid  at  maturity,  the  full  membership 
fee  and  premium  shall  be  considered  as  earned  during  the  currency  of 
said  policy,  and  this  note  payable  without  reviving  said  policy  or  any 
of  its  provisions." 
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Opinion. — Overruling  all  other  assignments  of  error,  we  sustain  the 
one  numbered  5  in  appellant's  brief,  and  7  in  the  transcript.  The  note 
given  for  part  of  the  premium  was,  in  fact,  a  part  of  the  contract  be- 
tween the  parties,  and  the  stipulation  therein  concerning  forfeiture  is 
to  be  given  the  same  effect  as  if  incorporated  in  the  body  of  the  policy. 

Council  for  appellee  contends  in  his  brief  that  the  two  instruments 
were  not  contemporaneous,  and  should  not  be  considered  as  one,  be- 
cause the  note  bears  date  April  10th,  and  the  policy  April  13,  1901; 
but  the  undisputed  testimony  shows  that  the  two  instruments  relate  to 
and  were  parts  of  the  same  transaction;  and  appellee  averred  in  its 
supplemental  petition  that  the  note  was  executed  on  the  13th  day  of 
April,  1901,  "in  part  consideration  of  the  premium  for  said  policy  of 
insurance."  The  extension  of  time  was  not  granted  until  after  the 
maturity  of  the  note.  At  that  time,  according  to  the  clear  and  unam- 
biguous terms  of  the  contract,  the  policy  was  forfeited,  and  the  contract 
having  stipulated  that  upon  failure  to  pay  the  note  at  maturity  the 
entire  premium  should  be  considered  as  earned  and  the  note  payable 
without  reviving  the  policy,  the  fact  that  the  insurance  company  agreed 
to  an  extension  of  time  and  thereafter  demanded  and  received  payment 
of  the  note,  did  not  operate  as  an  estoppel  and  deprive  it  of  the  right  to 
insist  upon  the  forfeiture.  Cohen  v.  Insurance  Co.,  67  Texas,  325; 
Insurance  Co.  v.  Chowning,  8  Texas  Civ.  App.,  455,  and  authorities 
there  cited;  also  Laughlin  v.  Mutual  Life  Assn.,  28  S.  W.  Eep.,  411, 
and  authorities  cited. 

Appellant  pleaded  the  forfeiture  resulting  from  the  failure  to  pay 
the  note  at  maturity,  and  appellee,  in  response  to  that  plea,  alleged  that 
the  defendant  was  estopped  from  asserting  the  forfeiture  because  of  the 
fact  that  after  extending  the  time  of  payment,  and  after  the  fire  occurred, 
appellant  collected  the  premium  note  and  appropriated  the  proceeds 
thereof  to  its  own  use  and  benefit.  The  plea  referred  to  is  restricted 
to  and  rests  solely  upon  the  fact  that  appellant,  collected  the  note  after 
the  forfeiture  occurred,  and  did  not  authorize  the  court  below,  and 
does  not  authorize  this  court,  to  determine  whether  or  not  the  promise 
to  pay  the  loss  if  appellee  would  pay  the  note  at  once,  constituted  a 
waiver  of  the  forfeiture;  and  therefore  we  express  no  opinion  on  that 
point.  Appellant  pleaded  the  forfeiture,  and  in  order  for  appellee  to 
avoid  the  effect  of  the  forfeiture,  it  was  necessary  for  it  to  plead  6uch 
facts  as  would  constitute  an  estoppel  or  waiver,  and  it  is  limited  in  that 
regard  to  the  facts  pleaded.    Banking  Co.  v.  Stone,  49  Texas,  5. 

The  ^incontroverted  testimony  shows  that  the  policy  had  been  for- 
feited, and  was  not  in  force  at  the  time  the  loss  occurred,  and  the  author- 
ities referred  to  show  that  the  facts  pleaded  and  relied  on  by  appellee 
as  estopping  appellant  from  asserting  the  forfeiture  can  not  be  given 
that  effect. 

The  fact  that  the  note  was  made  payable  at  Pittsburg,  Texas,  unac- 
companied by  testimony  showing  that  appellee  was  ready  and  willing 
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to  pay  the  note  at  that  place  at  the  time  of  maturity,  did  not  prevent 
the  forfeiture,  although  it  was  shown  that  the  note  was  not  at  that  time 
in  Pittsburg.     Hermes  v.  Vaughn,  3  Texas  Civ.  App.,  607. 

There  being  no  controversy  about  the  facts,  and  appellant  having 
clearly  established  one  of  its  defenses,  this  court,  as  required  by  statute, 
will  render  the  judgment  which  the  court  below  should  have  rendered. 
Accordingly,  the  judgment  of  the  District  Court  is  reversed  and  judg- 
ment here  rendered  for  appellant. 

Reversed  and  rendered. 


L.  J.  Allen  et  al.  v.  J.  C.  Foster. 

Decided  April  29,  1903. 

Res  Judicata— -Partition — Injunction. 

A  judgment  in  trespass  to  try  title  recovering  an  undivided  half  interest  in 
certain  lots  and  decreeing  partition,  concluded  a  defendant  therein  from  subse- 
quently claiming,  that,  by  partition  with  his  codefendant,  a  former  owner  whose 
title  plaintiff  in  that  action  was  asserting,  he  had  acquired  title  to  the  whole 
of  one  of  such  lots,  and  from  enjoining  a  sale  for  partition;  such  defense  could 
have  boen  asserted  under  the  general  issue,  and  was  necessarily  determined, 
since  the  suit  was  for  partition;  nor  could  he  avoid  the  effect  of  such  judgment 
by  showing  that  he  had  failed  to  set  up  such  title  on  advice  of  counsel  that 
the  Buit  could  be  defeated  by  his  codefendant's  claim  of  homestead. 

Appeal  from  the  District  Court  of  Eed  Eiver.  Tried  below  before 
Hon.  J.  G.  McGrady,  Special  Judge. 

Todd  &  Armistead,  for  appellants. 

Lennox  &  Lennox,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellants  brought  this  suit 
to  enjoin  the  sale  of  the  property  in  controversy  under  an  order  of  sale 
issued  out  of  the  District  Court  of  Red  River  County,  in  a  suit  in 
which  J.  C.  Foster  was  plaintiff  and  L.  N.  Abbott  and  these  appellants 
were  defendants. 

Cook  and  Higgins,  partners,  on  November  29,  1897,  recovered  a  judg- 
ment against  L.  N.  Abbott  for  $46.24  and  costs.  Execution  on  said 
judgment  was  levied  upon  an  undivided  one-half  interest  in  certain 
parcels  of  land,  as  the  property  of  L.  N.  Abbott.  These  parcels  were 
separately  described  in  the  levy  and  conveyance  of  the  property,  but  in 
fact  they  constituted  one  lot  of  land  in  separate  inclosures,  one  part 
being  occupied  as  a  residence,  another  as  a  gunsmith  shop  and  the  other 
as  a  blacksmith  shop.  The  property  was  bought  at  the  sheriff's  sale  by 
appellee  J.  C.  Foster. 

Foster  then  brought  suit  against  L.  N*.  Abbott  and  appellants  Allen 
and  wife,  in  form  of  trespass  to  try  title  for  an  undivided  one-half  in- 
terest in  the  three  parcels  of  land,  and  for  partition.     The  defendants 
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filed  an  answer  in  the  case  containing  a  plea  of  not  guilty,  and  a  special 
plea  that  all  of  the  property  was  homestead  of  L.  N.  Abbott. 

The  evidence  devoloped  the  fact  that  all  the  property  was  the  com- 
munity property  of  L.  N.  Abbott  and  wife.  That  his  wife  had  died 
prior  to  the  levy  of  the  execution,  and  left  Mrs.  Allen  as  her  only  heir. 
That  all  of  the  property  had  been  used  as  the  homestead  of  said  Abbott 
and  his  family,  and  that  the  residence  portion  and  the  gunsmith  shop 
were  still  used  as  such  at  the  time  of  the  levy,  but  that  he  had  then 
ceased  to  use  the  blacksmith  shop  and  lot  on  which  it  was  situated  as 
part  of  his  homestead. 

The  court  accordingly  sustained  the  plea  of  homestead  as  to  the  resi- 
dence property  and  gunsmith  shop;  but  as  to  the  blacksmith  shop  and 
lot,  found  that  the  plaintiff  was  entitled  to  recover  the  undivided  half* 
interest  belonging  to  L.  N.  Abbott,  and  appointed  commissioners  to 
partition  the  property  between  the  plaintiff  Foster  and  the  defendants 
Allen  and  wife.  The  commissioners  reported  that  the  property  was 
incapable  of  partition,  and  the  court  ordered  the  sheriff  to  sell  it  for 
the  purpose  of  partition. 

The  defendants  appealed  from  the  original  judgment  and  also  the 
judgment  ordering  the  property  sold  for  partition,  and  these  judgments 
were  affirmed  by  the  Court  of  Civil  Appeals  of  the  First  District.  62  S. 
W.  Rep.,  121.  Appellants  then  instituted  this  suit  to  enjoin  the  sale 
of  the  blacksmith  shop  and  lot,  and  to  annul  and  set  aside  the  former 
judgment  in  so  far  as  it  affects  the  rights  of  Allen  and  wife  in  said 
property,  and  to  quiet  the  title  of  said  Allen  and  wife  as  against  the 
claims  of  said  Foster  in  said  property. 

Appellants  alleged  that  prior  to  the  levy  of  the  execution  against 
Abbott,  a  parol  partition  had  been  made  by  which  the  gunsmith  shop 
was  set  apart  in  severalty  to  Abbott  and  the  blacksmith  shop  to  Mrs. 
Allen.  It  was  claimed  that  the  original  suit,  as  against  Mrs.  Allen, 
was  in  fact  only  a  partition  suit,  and  that  the  issue  as  to  her  separate 
ownership  of  the  whole  of  the  blacksmith  shop  was  not  determined  and 
was  not  res  adjudicata,  but  if  it  was,  that  they  were  entitled  to  be 
relieved  against  that  part  of  the  judgment,  and  to  have  a  new  trial  of 
that  issue,  because  L.  N.  Abbott  in  that  suit  employed  a  reputable  at- 
torney, who  advised  him  and  them  that  Abbott  could  hold  all  of  the 
property  under  his  homestead  claim,  and  so  believing  and  relying  on 
said  advice  they  offered  no  proof  of  Mrs.  Allen's  separate  ownership  of 
the  property. 

All  of  the  proceedings  in  the  former  suit  were  introduced  in  evidence. 
The  court  declined  to  hear  the  evidence  offered  upon  the  allegations  as 
to  the  failure  to  present  the  issue  of  separate  ownership  on  account 
of  the  advice  of  counsel,  and  instructed  a  verdict  for  the  defendant. 

It  is  earnestly  insisted  that  the  issue  of  the  separate  ownership  of 
Mrs.  Allen  of  the  blacksmith  shop  was  not  disposed  of  in  the  first  suit, 
and  that  this  affirmatively  appears  from  the  proceedings  in  the  case. 
We  can  not  agree  with  this  contention.     It  is  no  doubt  true  that  the 
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to  pay  the  note  at  that  place  at  the  time  of  maturity,  did  not  prevent 
the  forfeiture,  although  it  was  shown  that  the  note  was  not  at  that  time 
in  Pittsburg.     Hermes  v.  Vaughn,  3  Texas  Civ.  App.,  607. 

There  being  no  controversy  about  the  facts,  and  appellant  having 
clearly  established  one  of  its  defenses,  this  court,  as  required  by  statute, 
will  render  the  judgment  which  the  court  below  should  have  rendered. 
Accordingly,  the  judgment  of  the  District  Court  is  reversed  and  judg- 
ment here  rendered  for  appellant. 

Reversed  and  rendered. 


L.  J.  Allen  et  al.  v.  J.  C.  Foster. 

Decided  April  29,  1903. 

Res  Judicata— Partition— Injunction. 

A  judgment  in  trespass  to  try  title  recovering  an  undivided  half  interest  in 
certain  lots  and  decreeing  partition,  concluded  a  defendant  therein  from  subse- 
quently claiming,  that,  by  partition  with  his  codefendant,  a  former  owner  whose 
title  plaintiff  in  that  action  was  asserting,  he  had  acquired  title  to  the  whole 
of  one  of  such  lots,  and  from  enjoining  a  sale  for  partition;  such  defense  could 
have  bi*en  asserted  under  the  general  issue,  and  was  necessarily  determined, 
Bince  the  suit  was  for  partition;  nor  could  he  avoid  the  effect  of  such  judgment 
by  showing  that  he  had  failed  to  set  up  such  title  on  advice  of  counsel  that 
the  suit  could  be  defeated  by  his  oodefendant's  claim  of  homestead. 

Appeal  from  the  District  Court  of  Eed  River.  Tried  below  before 
Hon.  J.  G.  McGrady,  Special  Judge. 

Todd  &  Armistead,  for  appellants. 

Lennox  &  Lennox,  for  appellee. 

STREETMAN",  Associate  Justice. — Appellants  brought  this  suit 
to  enjoin  the  sale  of  the  property  in  controversy  under  an  order  of  sale 
issued  out  of  the  District  Court  of  Red  River  County,  in  a  suit  in 
which  J.  C.  Foster  was  plaintiff  and  L.  N.  Abbott  and  these  appellants 
were  defendants. 

Cook  and  Higgins,  partners,  on  November  29,  1897,  recovered  a  judg- 
ment against  L.  N.  Abbott  for  $46.24  and  costs.  Execution  on  said 
judgment  was  levied  upon  an  undivided  one-half  interest  in  certain 
parcels  of  land,  as  the  property  of  L.  N.  Abbott.  These  parcels  were 
separately  described  in  the  levy  and  conveyance  of  the  property,  but  in 
fact  they  constituted  one  lot  of  land  in  separate  inclosures,  one  part 
being  occupied  as  a  residence,  another  as  a  gunsmith  shop  and  the  other 
as  a  blacksmith  shop.  The  property  was  bought  at  the  sheriff's  sale  by 
appellee  J.  C.  Foster. 

Foster  then  brought  suit  against  L.  N.  Abbott  and  appellants  Allen 
and  wife,  in  form  of  trespass  to  try  title  for  an  undivided  one-half  in- 
terest in  the  three  parcels  of  land,  and  for  partition.     The  defendants 
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filed  an  answer  in  the  case  containing  a  plea  of  not  guilty,  and  a  special 
plea  that  all  of  the  property  was  homestead  of  L.  N.  Abbott. 

The  evidence  devoloped  the  fact  that  all  the  property  was  the  com- 
munity property  of  L.  N.  Abbott  and  wife.  That  his  wife  had  died 
prior  to  the  levy  of  the  execution,  and  left  Mrs.  Allen  as  her  only  heir. 
That  all  of  the  property  had  been  used  as  the  homestead  of  said  Abbott 
and  his  family,  and  that  the  residence  portion  and  the  gunsmith  shop 
were  still  used  as  such  at  the  time  of  the  levy,  but  that  he  had  then 
ceased  to  use  the  blacksmith  shop  and  lot  on  which  it  was  situated  as 
part  of  his  homestead. 

The  court  accordingly  sustained  the  plea  of  homestead  as  to  the  resi- 
dence property  and  gunsmith  shop;  but  as  to  the  blacksmith  shop  and 
lot,  found  that  the  plaintiff  was  entitled  to  recover  the  undivided  half 
interest  belonging  to  L.  N.  Abbott,  and  appointed  commissioners  to 
partition  the  property  between  the  plaintiff  Foster  and  the  defendants 
Allen  and  wife.  The  commissioners  reported  that  the  property  was 
incapable  of  partition,  and  the  court  ordered  the  sheriff  to  sell  it  for 
the  purpose  of  partition. 

The  defendants  appealed  from  the  original  judgment  and  also  the 
judgment  ordering  the  property  sold  for  partition,  and  these  judgments 
were  affirmed  by  the  Court  of  Civil  Appeals  of  the  First  District.  62  S. 
W.  Rep.,  121.  Appellants  then  instituted  this  suit  to  enjoin  the  sale 
of  the  blacksmith  shop  and  lot,  and  to  annul  and  set  aside  the  former 
judgment  in  so  far  as  it  affects  the  rights  of  Allen  and  wife  in  said 
property,  and  to  quiet  the  title  of  said  Allen  and  wife  as  against  the 
claims  of  said  Foster  in  said  property. 

Appellants  alleged  that  prior  to  the  levy  of  the  execution  against 
Abbott,  a  parol  partition  had  been  made  by  which  the  gunsmith  shop 
was  set  apart  in  severalty  to  Abbott  and  the  blacksmith  shop  to  Mrs. 
Allen.  It  was  claimed  that  the  original  suit,  as  against  Mrs.  Allen, 
was  in  fact  only  a  partition  suit,  and  that  the  issue  as  to  her  separate 
ownership  of  the  whole  of  the  blacksmith  shop  was  not  determined  and 
was  not  res  adjudicata,  but  if  it  was,  that  they  were  entitled  to  be 
relieved  against  that  part  of  the  judgment,  and  to  have  a  new  trial  of 
that  issue,  because  L.  N.  Abbott  in  that  suit  employed  a  reputable  at- 
torney,  who  advised  him  and  them  that  Abbott  could  hold  all  of  the 
property  under  his  homestead  claim,  and  so  believing  and  relying  on 
said  advice  they  offered  no  proof  of  Mrs.  Allen's  separate  ownership  of 
the  property. 

All  of  the  proceedings  in  the  former  suit  were  introduced  in  evidence. 
The  court  declined  to  hear  the  evidence  offered  upon  the  allegations  as 
to  the  failure  to  present  the  issue  of  separate  ownership  on  account 
of  the  advice  of  counsel,  and  instructed  a  verdict  for  the  defendant. 

It  is  earnestly  insisted  that  the  issue  of  the  separate  ownership  of 
Mrs.  Allen  of  the  blacksmith  shop  was  not  disposed  of  in  the  first  suit, 
and  that  this  affirmatively  appears  from  the  proceedings  in  the  case. 
We  can  not  agree  with  this  contention.     It  is  no  doubt  true  that  the 
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defendants  in  that  case  offered  no  evidence  upon  that  issue,  and  that 
the  court  did  not  know  they  were  asserting  such  claim;  but  it  does  not 
follow  from  this  that  their  rights  were  not  disposed  of.  The  plaintiff 
in  that  case  brought  suit  for  an  undivided  half  interest  in  the  property 
against  these  appellants,  describing  this  particular  lot  separately  from 
the  rest.  They  plead  not  guilty  and  might  have  offered  evidence  of 
their  ownership  of  the  entire  lot.  In  addition,  the  suit  of  plaintiff  was 
for  partition,  and  it  was  an  absolute  prerequisite  for  a  judgment  that 
the  court  should  ascertain  the  interests  of  the  parties  in  the  property. 
Bev.  Stats.,  art.  3610. 

Under  these  circumstances,  there  can  be  no  reasonable  ground  for 
contending  that  the  extent  of  Mrs.  Allen's  interest  was  not  in  issue 
and  determined  by  the  former  judgment. 

Neither  do  we  find  any  error  in  the  refusal  of  the  court  to  admit  the 
evidence  concerning  their  reasons  for  not  offering  evidence  upon  this 
issue  in  the  former  suit.  There  is  no  contention  that  they  were  ignorant 
at  that  time  of  the  facte  that  they  were  misled  by  anything  done  by 
plaintiff  in  that  suit.  They  were  fully  aware  of  all  the  facts  then,  and 
because  they  were  advised  by  their  counsel  that  another  ground  of  de- 
fense would  be  sufficient,  they  offered  no  evidence  of  the  rights  they 
now  attempt  to  assert.  Such  a  showing  would  hardly  require  the  court 
to  set  aside  a  judgment,  even  upon  a  motion  for  new  trial;  and  we  are 
fully,  satisfied  that  it  would  not  warrant  a  court  in  reopening  the  judg- 
ment on  a  bill  of  review  brought  more  than  two  years  after  the  rendition 
of  the  judgment. 

The  case  of  Lumpkin  v.  Williams,  1  Texas  Civ.  App.,  214,  goes  about 
as  far  as  any  we  have  examined  in  granting  relief  in  such  cases,  but 
there  it  was  shown  that  the  judgment  was  procured  by  the  fraud  of  the 
plaintiff.  In  this  case,  however,  it  is  not  contended  that  the  plaintiff  in 
the  former  suit  knew  anything  about  the  facts  now  relied  on  by  appel- 
lants. We  are  forced  to  the  conclusion  that  appellants,  if  they  had  a 
defense  against  the  former  suit,  were  guilty  of  culpable  neglect  in  not 
presenting  it  at  the  proper  time,  and  that  a  court  of  equity  will  not  grant 
them  relief. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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E.  W.  Habdin  et  al.  v.  C.  W.  Neal  et  al. 

Decided  April  29,  1903. 

Homestead — Purchase— Occupancy. 

Facts  held  to  support  a  finding  in  favor  of  the  homestead  claim  against 
creditors  to  property  purchased  for  a  home  but  attached  four  days  later  and 
before  its  actual  occupancy  by  the  purchaser. 

Appeal  from  the  District  Court  of  Rockwall.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Stroud  &  Ridgell/  for  appellants. 

Evans  &  Elder,  for  appellees. 

STREETMAN,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellees, Neal  and  wife,  against  E.  W.  Hardin  and  B.  J.  Wade,  sheriff 
of  Rockwall  County,  to  enjoin  the  sale  of  a  house  and  lot  in  the  town  of 
Rockwall. 

In  accordance  with  the  verdict  of  the  jury,  we  find  the  following 
facts :  The  property  in  suit  was  bought  by  appellees  April  6,  1900,  from 
J.  B.  Green  and  wife.  C.  W.  Neal  and  J.  B.  Green  were  partners  in 
business,  but  dissolved  the  partnership  about  that  date,  Green  assuming 
all  liabilities  and  conveying  the  property  in  question  to  Neal  for  his 
interest  in  the  partnership.  Green  and  wife  were  at  the  time  of  this 
sale,  and  had  been  for  some  years  prior  thereto,  occupying  the  property 
as  their  residence  homestead. 

Neal  and  wife  when  they  bought  the  property  were  boarding,  and  did 
not  own  any  other  land  or  homestead.  The  property  at  the  time  of  the 
purchase  was  prepared  for  use  as  a  residence  homestead,  and  it  was 
bought  for  that  purpose  by  Neal  and  wife,  and  it. was  their  intention 
.when  they  bought  it  to  occupy  it  as  a  homestead  as  soon  as  they  could 
get  possession  of  it.  They  expressed  this  intention  to  Green,  from  whom 
they  bought  it,  and  to  Mrs.  Wade,  wife  of  the  sheriff,  and  others.  Before 
the  attachment  was  levied  by  appellants,  they  moved  a  safe  and  some 
other  articles  of  household  furniture  into  the  house. 

Neal  and  wife  left  Rockwall  about  April  8,  1900,  and  went  on  a  visit 
to  Greenville,  Texas,  intending  to  return  and  occupy  this  property  as 
soon  as  possible.  Mrs.  Neal  became  sick  at  Greenville,  and  for  several 
months  was  unable  to  return  and  occupy  the  property. 

On  April  10,  1900,  appellant  Hardin  brought  suit  in  the  County 
Court  of  Rockwall  County  against  J.  B.  Green  and  C.  W.  Neal  for 
$370.05,  and  caused  a  writ  of  attachment  to  be  issued  and  levied  upon 
the  property  in  question  as  the  property  of  appellant  Neal.  Judgment 
was  subsequently  rendered  for  the  amount  sued  for,  and  an  order  of  sale 
was  issued,  which  was  sought  to  be  enjoined  by  this  proceeding. 

During  the  time  Neal  and  wife  were  unable  to  occupy  the  property 
by  reason  of  Mrs.  NeaPs  illness,  it  was  rented  to  J.  B.  Green. 
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A  trial  was  had  before  a  jury  and  a  general  verdict  was  rendered  for 
the  plaintiffs;  but  under  a  charge  of  the  court,  the  verdict  is  tanta- 
mount to  a  finding  of  the  facts  above  stated. 

We  have  carefully  considered  all  of  the  assignments  and  find  no  error 
for  which  the  case  ought  to  be  reversed.  The  charge  of  the  court  was 
very  favorable  to  the  appellants,  and  the  evidence  in  the  record  is  suf- 
ficient to  sustain  the  homestead  claim.  Cameron  v.  Gebhart,  85  Texas, 
610;  Scott  v.  Dyer,  60  Texas,  135;  Davidson  v.  Jefferson,  68  S.  W. 
Rep.,  822. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  John  O'Callaghan. 

Decided  April  29,  1903. 

Telegraph — Mental  Suffering — Unfounded  Anxieties. 

No  damage  can  be  recovered  from  a  railway  company  for  mental  suffering 
from  plaintiff's  inability  to  hear  about  the  condition  of  his  child,  caused  by 
negligent  delay  in  delivering  his  telegram  of  inquiry,  where  the  child  was  in 
no  danger  and  the  painful  anticipations  unfounded. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thomas  P.  Nash. 

N.  L.  IAndsley  (Geo.  H.  Fearons,  of  counsel),  for  appellant. 

Garden,  Senter  &  Garden,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  appellee  against 
the  telegraph  company  for  damages  for  failure  to  deliver  a  certain  mes- 
sage set  out  in  the  findings  of  fact  of  the  trial  court.  Judgment  in  the 
court  below  was  against  the  telegraph  company  for  $100.  The  find- 
ings of  fact  of  the  trial  court  are  as  follows: 

"I  find  that  on  July  5,  1901,  at  12:30  o'clock  p.  m.,  plaintiff  deliv- 
ered to  defendant's  agent  at  Davis,  I.  T.,  the  following  message: 
'Davis,  I.  T.,  7-5-1901.— W.  O'Callaghan,  Mesquite,  Texas:  Have 
heard  nothing  from  home.     Write  me  Madill,  I.  T.     J.  O'Callaghan/ 

"That  at  said  time  plaintiff  explained  to  defendant's  agent  that  it 
was  a  message  intended  to  inquire  about  the  sick  child  of  the  plaintiff 
at  Mesquite,  defendant's  said  agent  promising  plaintiff  at  said  time  that 
said  message  would  go  through  and  be  delivered  promptly  to  W.  O'Cal- 
laghan at  Mesquite,  Texas;  that  W.  O'Callaghan  was  in  Mesquite, 
Texas,  only  a  short  distance  from  the  defendant's  office  at  Mesquite, 
and  that  he  was  in  his  office  during  the  entire  afternoon  of  the  5th  day 
of  July,  1901 ;  that  said  message  was  not  delivered  to  said  W.  O'Cal- 
laghan until  about  10:30  o'clock  on  the  morning  of  July  6,  1901. 
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"That  plaintiff  went  from  Davis,  I.  T.,  to  Denison,  Texas,  arriv- 
ing there  on  the  evening  of  July  6,  1901,  and  either  telephoned  on  said 
evening  or  on  the  early  morning  of  July  7,  1901,  to  Dr.  Miller  at  Madill, 
I.  T.,  asking  if  there  was  any  mail  for  plaintiff  at  Madill,  I.  T.,  and 
Dr.  Miller  informed  plaintiff  that  there  was  no  mail  for  him,  and  that 
plaintiff  had  previously  requested  Dr.  Miller  to  make  inquiries  at  the 
postoffice  for  his  mail  and  to  take  charge  of  same;  that  immediately 
upon  being  notified  by  Dr.  Miller  that  no  mail  was  at  Madill  for  him, 
plaintiff  for  the  first  time  began  to  suffer  mentally  and  began  to  worry 
and  feel  anxious  and  uneasy  about  his  little  child  at  Mesquite,  and  be- 
ing unable  to  telephone  to  Mesquite,  because  of  the  fact  that  the  tele- 
phone office  at  Mesquite  was  closed  up  at  that  time  and  also  the  next 
day,  which  was  Sunday,  plaintiff  immediately  took  the  first  train  and 
went  home  to  Mesquite,  suffering  mental  anguish  all  the  time  until  he 
arrived  at  home. 

"1  find  that  said  telegram  could  have  been  delivered  to  W.  O'Cal- 
laghan  at  Mesquite,  Texas  within  about  one  hour  after  it  was  received 
by  defendant's  agent  at  Davis,  I.  T.,  and  that  if  it  had  been  delivered 
to  said  W.  O'Callaghan  at  Mesquite,  Texasz  any  time  before  5  o'clock 
p.  m.  of  July  5,  1901,  he  would  have  written  a  letter  to  plaintiff,  his 
brother,  and  mailed  it  in  time  for  it  to  have  arrived  at  Madill  at  about 
10:30  o'clock  on  the  morning  of  July  6,  1901,  and  in  said  letter  he 
would  have  notified  his  brother,  the  plaintiff,  of  the  condition  of  his, 
plaintiff's,  said  minor  child. 

"I  find  that  if  defendant's  wires  were  in  any  way  defective  on  July 
5  or  6,  1901,  that  they  could  have  been  repaired  in  a  few  minutes,  and 
that  said  defect,  if  any  existed,  did  not  contribute  to  cause  the  delay 
in  said  message  for  a  period  longer  than  a  few  minutes. 

"I  find  that  the  plaintiff  was  not  disturbed  with  respect  to  his  child 
at  the  time  he  delivered  said  telegram  to  defendant's  agent  at  Davis, 
I.  T.,  nor  at  any  time  until  he  ascertained  at  Denison,  Texas,  that  no 
reply  had  been  sent  to  his  telegram. 

"I  further  find  that  plaintiff,  within  ninety  days  from  July  5,  1901, 
served  defendant  with  proper  and  sufficient  notice  as  to  the  damages 
sustained,  as  a  result  of  defendant's  having  delayed  the  delivery  of  said 
telegram,  and  that  plaintiff  was  damaged  in  the  sum  of  $100." 

In  addition  to  the  facts  as  stated,  we  find  that  when  plaintiff  left 
home  on  his  journey  to  the  Indian  Territory,  his  child,  which  had  been 
sick,  was  convalescent,  and  was  in  no  danger,  and  such  was  its  condi- 
tion when  the  telegraph  company  received  the  message  and  when  they 
failed  to  promptly  deliver  the  same.  From  the  facts  as  stated,  the 
mental  disturbance  suffered  by  the  plaintiff  did  not  arise  by  reason  of 
anxiety  resulting  from  the  condition  of  his  child,  but"  arose  from  dis- 
appointment in  not  being  able  to  hear  from  home,  stating  the  con- 
dition of  the  child. 

Judgment  reversed  and  here  rendered  in  favor  of  appellant. 

32  Civil— 22.  Reversed  and  rendered. 
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Western  Union  Telegraph  Company  v.  Zack  Belew. 

Decided  April  29,  1903. 

Telegraph— Delay— Mental  Suffering. 

Facts  held  to  show  negligent  delay  in  delivery  of  telegram  (delivery  made 
to  a  neighbor);  and  mental  suffering  from  being  unable  to  reach  bedside  of  a 
sick  child  by  the  first  train  held  basis  for  damages, — the  message  being,  "If 
convenient  come  at  once,  Byron  not  well." 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thomas  P.  Nash. 

N.  L.  Lindsley  (Oeo.  H.  Fearons,  of  counsel),  for  appellant. 

Garden,  Senter  &  Carden,  for  appellees. 

FISHER,  Chief  Justice. — This  is  an  action  for  damages  for  failure 
to  deliver  the  message  set  out  in  the  findings  of  the  court.  The  trial 
below  was  before  the  court  without  a  jury,  which  resulted  in  a  judgment 
in  appellee's  favor  for  $50.  We  agree  with  the  trial  court  in  its  findings 
of  fact  and  law,  which  are  here  stated: 

"I  find  that  Zack  Belew  is  and  was  on  the  17th  day  of  February,  1901, 
the  husband  of  Mattie  Belew,  and  the  father  of  Byron  Belew,  an  infant 
about  4%  months  of  age,  and  on  said  date  said  Mattie  Belew  and  Byron 
Belew  were  on  a  visit  to  Dick  Pine,  sometimes  called  Henry  Pine,  in 
the  town  of  Campbell,  Texas,  the  home  of  said  Zack  Belew  being  at  the 
corner  of  State  and  Allen  streets,  Dallas,  Texas.  On  said  date  Byron 
Belew  became  ill,  necessitating  the  services  of  a  physician,  who  attended 
the  child  and  advised  its  mother  to  telegraph  to  its  father  in  Dallas  to 
come  to  its  bedside.  The  physician  suggested  that  it  would  be  well  to 
word  the  telegram  so  as  not  to  alarm  Zack  Belew,  the  father,  and  pursu- 
ant to  these  suggestions,  Mattie  Belew  requested  Dick  Pine  to  send  a 
telegram  to  Zack  Belew,  at  Dallas,  Texas,  to  come  to  the  bedside  of 
Byron  Belew.  On  the  morning  of  February  17,  1901,  at  about  8  o'clock, 
Dick  Pine  delivered  to  defendant's  agent  at  Campbell,  Texas,  the  fol- 
lowing telegram:  'Campbell,  February  17,  1901. — Zack  Belew,  cor. 
State  and  Allen  St.,  Dallas:  If  convenient  come  at  once.  Byron  not 
well.    Dick  Pine/ 

"I  find  that  if  said  telegram  had  been  promptly  transmitted  and  de- 
livered by  defendant,  it  would  have  reached  Zack  Belew  at  his  home  in 
Dallas,  Texas,  in  time  for  him  to  have  taken  a  train  and  gone  to  the 
bedside  of  his  child,  reaching  there  about  3  o'clock  p.  m.  of  the  said 
day,  but  said  telegram  was  not  delivered  to  said  Belew  by  defendant, 
but  was  delivered  to  one  of  Belew's  neighbors,  Mrs.  Fessenden,  who  in 
turn  delivered  it  to  another  of  the  neighbors,  Mrs.  Harper,  who  finally 
delivered  it  to  Zack  Belew  at  about  3  o'clock  p.  m.  on  said  day,  and 
that  he  upon  its  receipt  immediately  realized  that  he  could  not  then 
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take  the  train  which  had  already  departed,  and  by  reason  of  same  suf- 
fered mental  anguish  as  a  result  of  his  failure  to  go  to  the  bedside  of 
his  minor  child,  and  immediately  he  went  to  the  telephone  office  and 
there  attempted  to  communicate  with  parties  at  Campbell,  Texas,  for 
the  purpose  of  ascertaining  the  condition  of  his  child,  but  was  unsuc- 
cessful, being  unable  to  get  connection  with  Campbell,  Texas,  and  he 
immediately  went  to  the  office  of  defendant  in  Dallas,  Texas,  and  there 
delivered  to  defendant's  duly  authorized  agent  the  following  telegram: 
'Dallas,  Texas,  Feb.  17,  1901.— Henry  Pine,  Campbell,  Texas:  Mes- 
sage received  three  o'clock.  Is  it  necessary  for  me  to  come?  If  so, 
meet  me  in  Greenville  at  midnight.    Answer  at  once.    Zack  Belew/ 

"That  at  the  time  Belew  delivered  said  message  to  defendant's  agent 
at  Dallas  he  explained  to  him  that  he  had  received  a  delayed  message 
from  Campbell,  Texas,  relating  to  the  illness  of  his  child,  and  that  it 
was  necessary  to  promptly  forward  the  last  above  message  set  out,  in 
order  to  inform  the  party  at  Campbell  that  he  would  come  on  the  mid- 
night train,  and  said  agent  promised  to  deliver  said  message  promptly 
after  4  o'clock  p.  m.  on  said  day,  telling  Belew  that  the  office  at  Camp- 
bell did  not  open  until  4  o'clock  p.  m.,  and  with  this  understanding 
Belew  waited  at  said  office  from  4  o'clock  p.  m.  until  6  o'clock  p.  m.,  a 
period  of  two  hours,  and  received  no  reply,  and  that  night  about  ll 
o'clock  boarded  a  train  and  went  to  the  bedside  of  his  child,  arriving 
there  about  3  o'clock  a.  m.  on  the  morning  of  February  18,  1901. 

"I  find  that  at  the  time  Dick  Pine  delivered  the  message  hereinbefore 
set  out  to  defendant's  agent  at  Campbell,  he  fully  explained  to  said 
agent  the  necessity  for  immediately  forwarding  said  message  to  Zack 
Belew  at  Dallas,  Texas,  and  that  Byron  Belew,  the  boy  mentioned  in 
the  message,  was  the  infant  child  of  Mattie  Belew  and  Zack  Belew,  and 
that  he  was  very  sick,  and  that  it  was  necessary  for  his  father  to  come 
to  his  bedside  at  once. 

"I  further  find  that  on  account  of  the  said  Zack  Belew  not  receiving 
said  message  in  time  to  take  the  train  which  left  Dallas  at  11 :10  a.  m. 
and  by  reason  of  which  he  could  have  reached  Campbell  at  about  3 
o'clock,  that  he  suffered  mental  anguish  in  the  sum  of  $50,  and  that  if 
he  had  received  such  message  he  would  have  taken  said  train  and  gone 
to  the  bedside  of  his  child.  I  further  find  that  said  message  could  have 
been  delivered  to  the  said  Zack  Belew  in  time  for  him  to  have  taken  the 
first  train  to  Greenville  at  11 :50  a.  m.  I  find  that  plaintiff  within  ninety 
days  from  February  17,  1901,  gave  defendant  proper  and  due  notice  of 
his  claim  for  damages. 

"Conclusions  of  Law. — Defendant,  by  the  exercise  of  ordinary  care 
could  have  delivered  the  message  first  set  out,  was  guilty  of  negligence 
in  failing  to  promptly  transmit  and  deliver  the  message  first  set  out  in 
my  conclusions  of  fact,  and  thereby  Zack  Belew  was  prevented  from 
taking  a  train  in  Dallas,  Texas,  at  11:05  o'clock  on  the  morning  of 
February  17,  1901,  by  reason  of  which  he  could  and  would  have  arrive^ 
at  the  bedside  of  his  sick  child  at  about  3  o'clock  p.  m.  on  said  day,  and 
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by  reason  of  said  negligence,  he  was  delayed  about  ten  hours,  and  as  a 
direct  and  proximate  result  of  the  defendant's  said  negligence,  Zack 
Belew  suffered  mental  anguish  in  the  sum  of  $50." 

We  have  examined  the  questions  raised  by  the  assignments  of  error, 
and  think  that  none  is  well  taken.    Therefore  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  M.  Powell,  Guardian,  v.  W.  H.  Naylob  et  al. 

Decided  April  29,  1903. 

1.— Homestead— Removal  From. 

Where  a  widow  for  the  convenience  of  herself  and  family  removed  from  her 
homestead  to  the  Indian  Territory,  but  did  not  acquire  a  homestead  there,  and 
the  homestead  continued  to  contribute  to  the  support  of  the  family,  the  home- 
•  stead  right  was  not  lost. 

3. — Same — Homestead  Right  of  Minor  and  Guardian— Partition. 

The  homestead  right  of  a  minor  child,  after  the  death  of  both  parents,  is 
by  the  Constitution  made  to  depend  upon  the  action  of  the  probate  court  in 
granting  permission  for  the  minor  and  his  guardian  to  occupy  the  property  as 
a  homestead,  and  failing  such  permission,  the  homestead  is  subject  to  partition 
among  the  heirs  or  owners.    Const.,  art.  16,  sec.  52. 

3.— Same. 

The  failure  of  the  appointed  guardian  to  ask  permission  of  the  court  to 
use  and  occupy  the  homestead  for  his  ward,  or  the  failure  or  refusal  of  the 
court  to  grant  such  order,  can  form  no  ground  for  a  refusal  to  partition  the 
land. 

4. — Same — Order  of  Court. 

Where  the  guardian  filed  an  inventory  of  the  minor's  property  in  which  it 
was  stated  that  the  ward  had  the  right  of  use  and  occupancy  of  the  land  dur- 
ing minority,  the  probate  court's  approval  of  such  inventory  could  not  take  the 
place  of  the  order  contemplated  by  the  Constitution. 

5. — Partition — Costs. 

The  defendants  in  a  partition  suit  are  liable  for  all  costs  incurred  by  them 
in  contesting  the  rights  of  the  successful  plaintiffs. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben.  H.  Denton. 

Taylor  &  McOrady,  for  appellant. 
Gross  <&  Gross,  for  appellees. 

FLY,  Associate  Justice. — This  is  an  action  in  trespass  to  try  title 
to,  and  for  partition  of,  certain  lands  situated  in  Fannin  County,  in- 
stituted by  appellees  against  J.  M.  Powell  and  wife;  Jcsie  Naylor,  a 
minor,  J.  M.  Powell  being  her  guardian;  W.  J.  Pirtle  and  Will  Lick. 
A  trial  by  jury  resulted  in  a  verdict  for  appellees  for  five-sevenths  of 
the  land,  for  $135  against  J.  M.  Powell,  being  five-sevenths  of  rents 
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collected  by  him,  and  in  favor  of  Pirtle  and  Lick  on  their  rental  contract 
for  1902.  The  court  rendered  judgment  setting  aside  to  each  of  the  ap- 
pellees and  to  Lydia  Powell  and  Josie  Naylor  each  one-seventh  of  the 
land,  and  appointed  commissioners  to  partition  it,  and  decreed  that 
Pirtle  and  Lick  hold  possession  of  the  premises  for  the  year  1902. 

It  was  established  by  the  uncontradicted  evidence  that  each  of  the 
appellees,  and  Lydia  Powell  and  Josie  Naylor,  was  entitled  to  one- 
seventh  of  the  land  in  controversy,  and  that  the  land  was  subject  to  par- 
tition. It  also  appears  that  Pirtle  and  Lick  had  a  rental  contract  for 
the  land  for  the  year  1902. 

It  is  claimed  by  the  guardian  that  the  land  was  the  homestead  of  his 
ward,  and  therefore  not  subject  to  partition.  The  evidence  established 
that  the  place  had  been  the  homestead  of  David  Naylor  and  Martha 
Naylor,  deceased,  who  were  the  parents  of  the  parties  to  whom  the  land 
was  allotted.  After  the  death  of  David  Naylor,  his  widow,  Martha 
Naylor,  resided  with  her  minor  children  on  the  land  as  her  homestead^ 
and  so  continued  to  reside  until  the  latter  part  of  1898,  when  she  moved 
with  her  unmarried  children  to  the  Indian  Territory.  She  did  not  ac- 
quire another  homestead.  After  residing  there  for  a  few  weeks,  Martha 
Naylor  died,  leaving,  among  other  children,  Josie  Naylor,  a  minor,  who 
is  unmarried.  J.  M.  Powell  was  appointed  guardian  of  her  person  and 
estate.  She  and  her  guardian  have  not  lived  on  the  land  since  her 
mother's  death,  but  it  has  been  rented. 

It  was  in  evidence  that  Martha  Naylor  moved  to  tlfe  Indian  Terri- 
tory for  the  convenience  and  comfort  of  herself  and  family,  but  that  the 
farm  contributed  to  the  support  of  the  family.  The  homestead  right  was 
not  lost  by  such  removal.  Foreman  v.  Moroney,  62  Texas,  723;  Hall 
v.  Fields,  81  Texas,  553. 

In  October,  1900,  J.  M.  Powell  was  appointed  guardian  of  the  estate 
of  the  minor,  Josie  Naylor,  and  no  order  of  the  probate  court  has  ever 
been  made  permitting  the  guardian  to  use  and  occupy  the  homestead. 

It  is  provided  in  article  16,  section  52,  of  the  State  Constitution  that 
on  the  death  of  the  husband  or  wife,  or  both,  the  homestead  shall  de- 
scend as  any  other  real  property,  "but  it  shall  not  be  partitioned  among 
the  heirs  of  the  deceased  during  the  lifetime  of  the  surviving  husband 
or  wife,  or  so  long  as  the  survivor  may  elect  to  use  or  occupy  the  same 
as  a  homestead,  or  so  long  as  the  guardian  of  the  minor  children  of  the 
deceased  may  be  permitted,  under  the  order  of  the  proper  court  having 
the  jurisdiction,  to  use  and  occupy  the  same/'  Under  that  provision  a 
homestead  is  secured  to  the  surviving  husband  or  wife,  free  from  par- 
tition, during  life  or  so  long  as  the  survivor  may  choose  to  use  or  occupy 
the  same  as  a  homestead.  The  right  of  the  survivor  to  the  homestead 
is  secured  independent  of  any  action  of  a  court  and  depends  only  upon 
the  use  or  occupancy  of  the  land.  The  case  is  different,  however,  with 
the  minor  child  whose  right  to  the  homestead  is  contingent  upon  the 
order  of  a  court  of  competent  jurisdiction  giving  permission  to  the  guar- 
dian of  the  minor  to  use  and  occupy  it  as  such.    As  said  in  Osborn  v. 
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Osborn,  76  Texas,  494 :  "After  the  death  of  both  parents,  the  use  and 
occupation  of  the  homestead  by  the  minor  children,  to  protect  it  from 
partition  at  the  suit  of  other  tenants  in  common,  must  be  through  the 
agency  of  a  guardian  under  authority  and  by  permission  of  an  order  of 
the  probate  court  having  jurisdiction." 

Under  the  terms  of  the  Constitution  the  surviving  husband  or  wife 
can  hold  the  homestead  free  from  partition  by  either  use  or  occupancy, 
but  the  minor  must,  through  his  or  her  guardian,  obtain  permission  from 
the  county  court  to  use  and  occupy  the  land,  and  without  such  an  order 
the  homestead  is  not  established,  and  it  may  be  partitioned  at  the  in- 
stance of  anyone  owning  a  part  of  it. 

The  case  of  Gaines  v.  Gaines,  4  Texas  Civ  App.,  408,  23  S.  W.  Rep., 
465,  decided  by  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Ju- 
dicial District,  is  strikingly  similar  to  the  case  under  consideration.  In 
that  case  it  was  said:  "The  Constitution,  in  order  to  defeat  a  partition 
of  the  homestead  among  the  heirs  upon  whom  descent  is  cast,  when 
neither  of  the  parents  survive,  requires  that  it  shall  be  set  aside,  by  an 
order  of  a  proper  court  having  jurisdiction,  to  the  guardian  of  the 
minor  children,  for  use  and  occupancy.  *  *  *  The  minor  or  his 
guardian  has  no  possessory  right  in  the  old  homestead  by  virtue  of  the 
fact  that  it  was  once  the  homestead,  but  the  right  of  possession  as  the 
homestead  of  the  minor  can  only  be  acquired  when  it  is  based  upon  an 
order  of  court  designating  the  property  for  such  purpose." 

Cases  might  arise  in  which  the  guardian  might  not  desire  to  use  and 
occupy  the  homestead,  or  it  might  be  deemed  unnecessary  by  the  court 
to  order  the  homestead  to  be  used  and  occupied  by  the  guardian  or 
minor,  and  in  such  cases  the  homestead  right  in  the  minor  would  not 
be  created.  The  creation  of  the  homestead  right  in  the  minor  whose 
parents  are  dead  depends  absolutely  upon  the  order  of  the  probate  court 
permitting  it  to  be  so  used  and  occupied  by  the  guardian,  and  where  it 
fails  from  any  cause  to  so  order,  the  land  is  open  to  partition.  Ashe 
v.  Yungst,  65  Texas,  637.  It  was  held  in  the  case  of  Osborn  v.  Os- 
born, above  cited,  that  where  no  guardian  had  been  appointed  for  the 
minor,  proceedings  in  partition  of  the  homestead  should  be  arrested  until 
the  county  court  could  appoint  a  guardian  and  determine  whether  or 
not  he  should  be  permitted  to  occupy  and  use  it  for  his  ward.  That 
course  is  upheld  on  the  ground  that  the  minor  has  not  been  able  by 
reason  of  his  disability  to  protect  his  rights.  When  a  guardian  has  been 
appointed,  the  failure  of  the  guardian  to  ask  the  permission  of  the 
court  to  use  and  occupy  the  homestead  for  his  ward,  or  the  failure  or 
refusal  of  the  court  to  grant  such  order,  can  form  no  ground  for  a 
refusal  to  partition  the  land. 

The  inventory  of  the  property  of  the  minor,  filed  by  the  guardian  in 
the  county  court,  had  no  bearing  upon  any  issue  before  the  court,  and 
it  was  not  error  to  exclude  it  from  the  jury.  The  approval  of  the 
inventory,  in  which  it  was  stated  that  the  ward  had  the  right  of  use  and 
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occupancy  of  the  land  during  minority,  could  not  take  the  place  of  the 
order  contemplated  by  the  Constitution. 

Complaint  is  made  because  all  the  costs,  excluding  those  for  partition, 
were  taxed  against  the  defendants,  but  the  complaint  is  without  merit. 
It  is  the  rule,  in  partition  suits,  that  defendants  are  liable  for  all  costs 
incurred  by  them  in  contesting  the  rights  of  successful  plaintiffs.  Johns 
v.  Northcutt,  49  Texas,  444;  Keener  v.  Moss,  66  Texas,  181;  Askey  v. 
Williams,  74  Texas,  294. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  Moline  Plow  Company  et  al.  v.  Kingman  Texas 

Implement  Company  et  al. 

Decided  April  29,  1903. 

1.— Chattel  Mortgage— Reservation  of  Title. 

A  reservation  of  title  in  goods  sold,  made  in  order  to  secure  the  purchase 
price  to  the  seller,  is,  under  the  statute,  but  a  chattel  mortgage,  and  subject 
to  the  laws  governing  such  instruments.    Rev.  Stats.,  art.  3327. 

2.— Trust— Equitable    Lien    on    Proceeds— Intermingling— Identification    Neces- 
sary— Trustee  in  Bankruptcy. 

H.  bought  goods  from  different  parties  under  contracts  stipulating  that  the 
title  was  reserved  in  the  seller  and  that  if  the  buyer  sold  the  goods,  the  pro- 
ceeds of  such  sales,  whether  cash,  book  account  or  notes,  were  to  be  held  as  the 
property  of  the  seller  as  collateral  security  for  his  benefit  and  subject  to  his 
order  until  the  contract  price  was  fully  paid.  H.  failed  and  went  into  bank- 
ruptcy. The  evidence  showed  that  he  had  never  kept  any  separate  account  of 
sales,  but  that  the  proceeds  of  all  goods  sold  went  into  the  general  business. 
In  a  contest  between  the  trustee  in  bankruptcy  and  the  lien  creditors  above 
mentioned  the  latter  identified  some  of  the  goods  sold  by  them  as  having  been 
on  hand  at  the  time  of  the  failure,  and  they  further  sought  to  enforce  a  trust  and 
equitable  lien  upon  the  proceeds  of  the  remainder  of  the  general  stock  because 
of  the  investment  of  trust  funds  therein.  Held,  as  to  such  further  claim,  that 
there  was  no  such  identification  of  any  particular  goods  in  which  trust  funds 
had  been  invested,  or  of  the  proceeds  thereof,  as  would  authorize  such  enforce- 
ment of  the  trust,  and  that  the  trustee  held  the  proceeds  of  the  stock  not  iden- 
tified in  trust  for  the  general  creditors,  including  such  claimants. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  N*ash. 

Hall  &  Flippen,  F.  D.  Cosby,  Geo.  H.  Plowman,  and  Etheridge  & 
Baker,  for  appellants. 

McCormick  &  Spence,  for  appellees. 

FLY,  Associate  Justice. — The  Kingman  Texas  Implement  Company 
instituted  suit  against  W.  L.  Hutcheson,  J.  H.  Wright,  Joseph  Nugent 
and  Joseph  Edwards  to  recover  of  Hutcheson  the  sum  of  $3138,  all  of 
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the  debt  being  in  the  shape  of  notes,  except  the  sum  of  $410.40  owed  on 
an  open  account.  It  was  alleged  that  the  notes  had  been  given  for  certain 
plows,  buggies  and  agricultural  implements  sold  by  the  plaintiff  to 
Hutcheson  under  the  following  written  agreement : 

"It  is  expressly  agreed  that  the  title  to  and  ownership  of  all  goods 
shipped  under  this  contract  shall  remain  vested  in  the  Kingman  Texas 
Implement  Company,  unless  at  their  option  it  shall  be  expressly  waived 
in  writing.  And  the  goods  are  to  be  held  at  all  times  subject  to  their 
order  until  paid  for.  If  sales  are  made  before- payment,  they  shall  be 
made  only  in  the  regular  course  of  business,  and  the  proceeds  of  such 
sales,  whether  cash,  book  account  or  notes,  are  to  be  held  as  the  prop- 
erty of  the  Kingman  Texas  Implement  Company  in  trust  as  collateral 
security  for  their  benefit  and  subject  to  their  order  until  all  obliga- 
tions provided  for  in  this  contract  or  arising  therefrom  are  full  paid 
in  money,  or  until  full  payment  is  made  at  the  net  prices  herein  speci- 
fied. But  nothing  in  this  clause  shall  release  the  undersigned  purchaser 
from  making  the  payments  as  above  stipulated.  It  is  further  agreed  that 
notes  taken  by  the  Kingman  Texas  Implement  Company  are  not  ac- 
cepted as  payment  or  a  novation  or  waiver  of  this  contract" 

It  was  alleged  that  the  agreements  were  in  effect  chattel  mortgages, 
which  had  been  duly  registered,  and  that  Hutcheson  had  sold  all  the 
goods,  except  eight  buggies  and  one  or  two  plows,  and  had  received  in 
payment  for  them  the  sum  of  $3000  in  money  and  promissory  notes, 
which  he  had  used  in  replenishing  his  stock  of  goods,  and  that  thereby 
the  plaintiff  became  entitled  to  a  lien  on  the  stock  of  goods  for  the  pay- 
ment of  the  indebtedness  of  Hutcheson.  It  was  further  alleged  in 
amended  pleadings  that  since  the  institution  of  the  suit  a  receiver  had 
been  appointed  who  had  sold  the  goods  and  deposited  them  in  the  registry 
of  the  court.  Also  that  since  the  institution  of  the  suit,  J.  H.  Wright 
had  been  appointed  trustee  in  bankruptcy  of  W.  F.  Hutcheson,  and 
had  intervened  in  the  suit. 

The  Texas  Moline  Plow  Company,  Keating  Implement  and  Machine 
Company,  Emerson  Manufacturing  Company  and  T.  H.  Smith  &  Co. 
intervened  in  the  suit,  setting  up  claims  similar  to  that  of  the  plaintiff, 
and  J.  H.  Wright  set  up  in  his  plea  of  intervention  that  he  was  entitled 
to  the  goods  as  the  trustee  in  bankruptcy  of  W.  L.  Hutcheson.  Joseph 
Linz  &  Brothers  and  Hibbard,  Spencer,  Bartlett  &  Co.  also  intervened 
setting  up  claims  against  Hutcheson.  Hutcheson  filed  general  and  special 
exceptions  and  general  denials,  and  pleaded  the  bankruptcy  proceedings 
in  bar  of  the  suit  and  interventions.  Hibbard,  Spencer,  Bartlett  &  Com- 
pany and  Joseph  Linz  &  Brothers  had  their  intervention  dismissed  for 
failure  to  prosecute,  and  the  Kingman  Texas  Implement  Company  dis- 
missed its  suit  as  to  J.  H.  Wright,  Joseph  Edwards  and  Joseph  Nugent, 
and  the  cause  went  to  the  jury  as  between  the  Kingman  Texas  Implement 
Company,  plaintiff,  and  W.  L.  Hutcheson,  defendant,  and  J.  H.  Wright, 
trustee  in  bankruptcy,  Texas  Moline  Plow  Company,  Keating  Imple- 
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ment  and  Machine  Compeny,  Emerson  Manufacturing  Company,  and  T. 
&  H.  Smith  Company,  as  interveners.  The  jury  returned  the  following 
verdict : 

"We,  the  jury,  find  for  plaintiff,  Kingman  Texas  Implement  Co., 
$3463.74;  intervener  Texas  Moline  Plow  Co.,  $5439.55;  intervener 
Keating  Impl.  &  Mach.  Co.,  $2351.70;  intervener  Emerson  Mfg.  Co., 
$1970.40 ;  intervener  T.  &  H.  Smith  Co.,  $675.80 ;  as  against  defendant 
Hutcheson. 

"We  further  find  for  pltff.  Kingman  Texas  Impl.  Co.,  $254.50;  in- 
tervener Keating  Impl.  &  Mach.  Co.,  $83.50;  intervener  T.  &  H.  Smith 
Co.,  $260.00;  foreclosing  their  liens  upon  the  funds  in  the  registry  of 
this  court. 

"We  further  find  for  pltff.  Kingman  Texas  Impl.  Co.  a  foreclosure  of 
their  lien  on  the  balance  of  said  funds  remaining  in  the  registry  of  this 
court." 

The  judgment  followed  the  verdict  in  its  terms. 

The  evidence  disclosed  that  merchandise  was  sold  to  Hutcheson  by 
the  plaintiff  in  the  court  below,  and  by  each  of  the  interveners,  and  that 
each  of  them  retained  what  amounted  to  a  chattel  mortgage  on  its 
goods.  It  was  agreed  between  the  trustee  and  the  claimants  that  the 
proceeds  of  goods  identified  which  were  sold  by  the  receiver  should  be 
paid  to  the  respective  owners.  The  testimony  of  W.  L.  Hutcheson, 
which  was  in  nowise  controverted,  was  to  the  effect  that  the  different 
lots  of  goods  bought  by  him  from  the  different  owners  were  sold,  with 
the  exception  above  mentioned,  and  the  amounts  realized  therefrom  used 
indiscriminately  in  his  business.  He  kept  no  separate  account  of  what 
was  done  with  the  proceeds  of  any  particular  goods.  He  sold  $2800  or 
$2900  worth  of  the  goods  that  he  bought  from  the  Kingman  Texas  Im- 
plement Company  and  used  the  proceeds  in  paying  freight  and  the  ex- 
penses of  the  business.  The  proceeds  of  all  sales  went  into  the  general 
fund.  Hutcheson  testified:  "Practically  all  the  money  that  was  paid 
out  during  1901  was  paid  out  on  purchases  made  prior  to  May  1,  or  prior 
to  January  1,  1901.  The  $4600  worth  of  goods  on  hand  at  the  time  of 
the  failure  either  were  not  paid  for,  or  were  paid  for  long  prior  to 
January  1,  1901."  The  Kingman  Texas  Implement  Company  sold  their 
goods  to  Hutcheson  during  the  year  1901,  and  he  used  none  of  the  pro- 
ceeds of  those  goods  in  purchasing  any  of  the  goods  that  were  taken 
possession  of  and  sold  by  the  receiver,  appointed  at  the  instance  of  the 
plaintiff  in  the  court  below.  Hutcheson  had  no  money  on  hand  when 
he  failed. 

It  is  the  contention  in  this  case  that  under  the  terms  of  the  different 
contracts  made  by  Hutcheson  with  the  vendors  of  the  goods,  a  trust  was 
created  upon  the  property  6old  or  its  proceeds,  and  that  the  vendors 
have  a  lien  on  the  property  or  its  proceeds.  It  is  a  settled  principle  of 
,  equity  when  one  is  intrusted  with  the  money  or  other  property  of  an- 
other and  invests  the  trust  money  in  property,  or  exchanges  the  trust 
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property  for  other  property,  or  sells  it  for  money,  the  property  so  ob- 
tained for  the  trust  fund  or  the  money  can  be  followed  by  the  cestui  que 
trust,  and  he  can  fix  upon  it  the  character  of  the  original  property.  This 
doctrine  has  for  its  basis  the  fact  that  the  money  or  other  property  is 
the  property  of  the  cestui  que  trust,  and  so  long  as  he  can  clearly  and 
distinctly  trace  his  property  through  its  mutations,  he  will  in  equity  be 
entitled  to  it.  The  doctrine  is  thus  stated  in  the  case  of  Cavin  v.  Glea- 
son,  105  N.  Y.,  262:  "If  it  appears  that  trust  property  specifically 
belonging  to  the  trust  is  included  in  the  assets,  the  court  doubtless  may 
order  it  to  be  restored  to  the  trust.  So  also,  if  it  appears  that  trust 
property  has  been  wrongfully  converted  by  the  trustee,  and  constitutes, 
although  in  a  changed  form,  a  part  of  the  assets,  it  would  seem  to  be 
equitable,  and  in  accordance  with  equitable  principles,  that  the  things 
into  which  the  trust  property  has  been  changed  should,  if  required,  be 
set  apart  for  the  trust,  or,  if  separation  is  impossible,  that  priority  of 
lien  should  be  adjudged  in  favor  of  the  trust  estate  for  the  value  of  the 
trust  property  or  funds  or  proceeds  of  the  trust  property  entering  into  and 
constituting  a  part  of  the  assets.  This  rule  simply  asserts  the  right  of 
the  true  owner  to  his  own  property.  But  it  is  the  general  rule,  as  well 
in  a  court  of  equity  as  in  a  court  of  law,  that  in  order  to  follow  trust 
funds  and  subject  them  to  the  operation  of  the  trust,  they  must  be 
identified." 

On  the  question  of  the  extent  to  which  the  identification  of  the  prop- 
erty must  go,  there  has  been  some  diversity  of  opinion,  Missouri,  Kan- 
sas and  the  earlier  New  York  cases  holding  that  it  is  not  necessary  to 
trace  the  trust  fund  into  some  specific  property,  but  it  is  sufficient  to 
trace  it  into  the  estate  of  the  defaulting  agent  or  trustee ;  while  in  other 
States  in  which  the  question  has  been  discussed,  it  is  held  as  stated  in 
2  Pom.  Eq.  Jur.,  sec.  1058 :  "No  change  in  the  form  of  the  trust  prop- 
erty, effected  by  the  trustee,  will  impede  the  rights  of  the  beneficial 
owner  to  reach  it,  and  to  compel  its  transfer,  provided  it  can  be  identified 
as  a  distinct  fund,  and  is  not  so  mingled  up  with  other  moneys  or  prop- 
erty that  it  can  no  longer  be  specially  separated ." 

These  divergent  rulings  are  fully  discussed  in  the  case  of  Philadelphia 
National  Bank  v.  Dowd,  38  Fed.  Rep.,  172,  and  the  difference  in  the 
two  rules  is  stated  to  be  that,  under  the  rule  first  above  set  out,  which 
is  the  one  followed  in  McLeod  v.  Evans  (Wis.),  28  N.  W.  Rep.,  173,  the 
trust  fund  exists  if  it  can  be  traced  into  the  estate  of  the  defaulting 
agent  or  trustee,  or  has  been  used  in  pajing  his  debts ;  while  according  to 
the  latter,  or  Pomeroy  rule,  the  trust  fund  must  be  traced  into  some 
specific  property.  In  the  case  cited  the  Texas  case  of  Bank  v.  Weems, 
69  Texas,  489,  is  reviewed  and  criticised,  and  it  is  said  that  the  only 
difference  between  it  and  the  Wisconsin  case  is  that  the  latter  "gives 
to  a  cestui  que  trust  whose  funds  have  been  wrongfully  converted  by  an 
insolvent  bank  an  equitable  lien  on  the  entire  assets  of  the  bank,  while 
the  Texas  case  gives  such  a  lien  only  upon  the  cash  coming  to  the  re- 


Plow  Co.  v.  Implement  Co.  347 

ceiver,  and  only,  at  least  to  the  whole  extent  of  the  trust  money,  in  case 
such  money  was  never  reduced  below  the  amount  of  the  trust  fund."  We 
do  not  understand  that  the  Weems  case  goes  to  the  extent  of  the  Wisconsin 
case,  for  it  is  held  in  the  Weems  case  that  "the  true  rule  is  that  the  trust  . 
estate  must  be  clearly  traced  into  other  specific  property,  in  order  that 
the  cestui  que  trust  may  claim  either  the  property  itself  or  a  lien  upon 
it."  To  make  the  position  of  the  court  perfectly  clear  on  the  matter 
the  decisions  in  regard  to  the  right  of  the  wife  to  follow  the  proceeds 
of  her  separate  property  in  its  mutations  in  the  hands  of  her  husband, 
are  referred  to  as  containing  the  rule  to  be  applied  to  a  case  like  the 
one  under  consideration.  In  those  cases  it  is  held  that  "nothing  must 
be  left  to  conjecture,  nor  must  presumptions  be  indulged  which  are  not 
the  usual  and  almost  necessary  deductions  from  the  facts  proved;"  and 
that  "where  the  separate  property  of  the  wife  has  undergone  mutations,  it 
is  indispensable,  in  order  to  maintain  its  separate  character,  that  it 
be  clearly  and  indisputably  traced  and  identified."  King  v.  Gille- 
land,  60  Texas,  271 ;  Glasscock  v.  Hamilton,  62  Texas,  143. 

The  most  that  is  established  by  the  evidence  in  this  case  as  to  the 
property  of  any  of  the  claimants  is  that  the  property  was  sold  and  the 
proceeds  used  in  paying  debts  that  had  been  incurred  by  Hutcheson. 
Not  a  dollar  of  the  proceeds  was  traced  into  any  specific  property.  We 
are  clearly  of  the  opinion  that  such  proof  did  not  give  a  trust  character 
to  the  property  of  the  debtor.  The  payment  of  the  debts  did  not  increase 
his  assets  nor  decrease  his  liabilities.  In  paying  the  debts  he  merely 
preferred  one  creditor  over  another,  and  his  own  estate  and  indebtedness 
remain  in  exactly  the  same  state  that  they  did  before.  Commissioners  v. 
Wilkinson  (Mich.),  44  Law.  Rep.  Ann.,  493;  Bank  v.  Insurance  Co., 
104  U.  S.,  54. 

The  rule  as  to  the  identification  of  the  estate  of  one  spouse  that  has 
been  commingled  with  that  of  the  other  is  fully  discussed  in  the  case 
of  Moor  v.  Moor,  24  Texas  Civ.  App.,  150,  57  S.  W.  Rep.,  992,  and 
therein  the  following  language  from  Robb  v.  Robb,  41  S.  W.  Rep.,  92, 
is  quoted  with  approval :  "When  the  husband  mingles  his  separate  estate 
with  the  community  beyond  identification,  he  can  not  charge  the  com- 
munity with  the  value  of  the  property  so  mingled;  and  all  property  in 
possession  of  husband  and  wife  is  presumed  to  be  community  property, 
and  this  presumption  must  obtain  until  it  is  shown  unmistakably  that 
the  property,  or  some  part  of  it,  was  owned  by  one  of  the  spouses  pre- 
vious to  and  at  the  time  of  the  marriage,  or  was  acquired  subsequently  by 
one  of  them  by  gift  or  devise  or  inheritance,  or  purchased  with  the  sep- 
arate money  or  property  of  one  of  them." 

The  burden  of  impressing  a  trust  character  upon  the  property  rested 
upon  the  plaintiff  and  interveners,  and  if  it  should  be  held  that  the 
rigidity  of  the  rule  laid  down  in  the  case  of  King  v.  Gilleland  and  Glass- 
cock v.  Hamilton,  above  cited,  has  been  modified  by  the  decisions  in 
Mitchell  v.  Mitchell,  80  Texas,  101,  and  84  Texas,  305,  so  as  to  require  a 
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less  degree  of  proof,  still  the  evidence  in  this  case  falls  short  of  the 
mark.  It  was  not  shown  by  a  preponderance  of  the  evidence  that  the 
money  obtained  for  the  goods  of  plaintiff  or  either  intervener  entered  into 
payment  of  any  of  the  goods,  and  none  of  them  were  identified  except 
those  about  which  there  is  no  controversy. 

The  claims  to  the  goods  must  be  based  on  some  right  of  property  in 
the  proceeds  of  the  goods  that  had  been  sold  by  Hutcheson  and  invested 
in  those  taken  possession  of  by  the  receiver,  and  the  question  of  regis- 
tration would  cut  no  figure  in  the  proper  disposition  of  the  cause.  The 
right  of  each  one  would  arise  from  and  be  dependent  on  the  fact  that 
Hutcheson  sold  its  goods  and  had  bought  other  property  with  them  which 
was  on  hand,  and  the  fact  of  registration  of  the  papers  evidencing  the 
right  in  the  property  could  in  no  manner  affect  the  question  of  own- 
ership, and  we  conclude,  under  the  proof,  that,  neither  of  the  claim- 
ants having  traced  its  property  into  that  in  controversy,  neither  is 
entitled  to  preference  over  the  other  or  any  other  creditor  of  Hutcheson. 

Under  the  decisions  in  Texas  a  mortgage  is.  declared  to  be  merely 
security  for  a  debt  and  the  title  to  the  property  remains  in  the  mort- 
gagor. Willis  v.  Moore,  59  Texas,  628.  The  instruments  under  which 
the  different  parties  claim  are  declared  by  the  statute  (Rev.  Stats.,  art. 
3327)  to  be  chattel  mortgages  and  subject  to  the  laws  governing  such 
instruments.  In  other  words  the  title  to  the  property  of  each  of  the 
claimants  passed  to  Hutche&on,  and  he  became  the  owner  thereof  as 
much  so  as  though  he  had  paid  the  purchase  price  therefor,  and  being 
his  property  the  claimants  can  have  no  ownership  therein,  their  only 
interest  being  that  the  property  had  been  mortgaged  to  them  to  secure 
their  debt,  and  that  although  the  legal  lien  has  failed  by  reason  of  the 
property  having  been  sold,  a  trust  is  impressed  on  the  proceeds  there- 
from. In  order  to  fix  a  trust  in  the  goods,  it  is  essential  that  the  prop- 
erty should  be  capable  of  identification  so  that  it  may  appear  with  rea- 
sonable certainty  what  property  it  is  that  is  subject  to  the  trust.  An 
equitable  lien,  like  a  legal  lien,  must  fasten  on  certain  specific  property, 
and  technically  could  have  no  more  application  in  this  case  than  could 
a  legal  lien,  because  the  property  on  which  it  depends  for  existence  has 
been  destroyed.  The  claims,  if  any,  must  arise  from  the  law  of  trusts, 
and  must  be  predicated  on  the  fiduciary  relationship  existing  between 
the  parties. 

It  does  not  matter,  however,  whether  it  is  an  equitable  lien  or  a  trust 
that  is  sought  to  be  impressed  upon  the  property,  for  in  each  case  the 
degree  of  proof  required  is  the  same  and  the  same  identification  de- 
manded. 

It  follows  that  under  the  facts  that  appear  in  the  record  there  was  no 
basis  for  a  finding  in  favor  of  the  Kingman  Texas  Implement  Com- 
pany, and  that  the  proceeds  of  the  property  should  have  been  awarded  to 
the  trustee  in  bankruptcy,  in  trust  for  the  general  creditors  of  the 
bankrupt. 
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That  part  of  the  judgment  as  to  Hibbard,  Spencer,  Bartlett  &  Co., 
Joseph  Linz  &  Brothers,  Joseph  Edwards,  Joseph  Nugent,  and  that  part 
giving  judgment  for  the  plaintiff  in  each  of  the  interveners  against  W.  L. 
Hutcheson  for  their  respective  debts,  and  that  part  relating  to  identified 
property  as  agreed  upon  by  the  parties,  will  be  affirmed ;  but  that  part  of 
the  judgment  giving  a  preference  lien  on  the  proceeds  of  the  property  to 
the  Kingman  Texas  Implement  Company  is  reversed  and  the  cause  re- 
manded. 

Affirmed  in  part;  reversed  and  remanded  in  pari. 


Mosher  Manufacturing  Company  v.  Texas  Contract 

Company  et  al. 

Decided  April  29,  1903. 

1.— -Contractor's  Bond — Sureties—Liability  to  Materialman. 

The  sureties  on  a  bond  given  by  a  contractor  to  the  owner  of  a  building 
to  be  erected  are  not  liable  to  one  who  has  furnished  the  contractor  with  ma- 
terials used  by  him  in  the  construction  of  the  building, 

2. — Contract — Promise  Without  Consideration. 

Where  the  sureties  on  a  contractor's  bond,  who  were  not  liable  to  materialmen 
who  had  furnished  materials  to  the  contractor,  promised  such  materialmen  to 
settle  and  adjust  their  claims  with  the  contractor,  such  promise  was  without 
consideration  and  of  no  effect. 

S. — Same — Evidence — Immaterial  Error. 

The  promise  being  of  no  legal  effect,  it  was  immaterial  that  the  court  erred 
in  permitting  the  sureties  to  testify  that  a  letter  of  theirs  to  the  materialmen 
containing  the  promise  was  written  under  the  belief  that  the  law  would  hold 
them  responsible  to  all  parties  who  had  furnished  materials  because  of  their 
being  on  the  contractor's  bond. 

Error  from  the  County  Court  of  Kaufman.  Tried  below  before  Hon. 
C.  M.  Crumbaugh. 

Holloway  &  Holloway  and  T.  L.  Stan  field,  for  plaintiff  in  error. 

Thos.  R.  Bond  and  Terrell  &  Terrell,  for  defendants  in  error. 

NEILL,  Associate  Justice. — On  May  21,  1891,  the  Texa.i  Contract 
Company  entered  into  a  contract  with  Oscar  Price  to  construct  certain 
improvements  and  additions  to  the  latter^  storehouse  in  the  city  of 
Terrell,  Texas.  As  security  for  the  performance  of  its  contract,  the 
company  executed  to  Price  its  bond,  with  Abies  &  Walton  as  sureties,  in 
the  sum  of  $4000,  conditioned  that  it  would  faithfully  carry  out  the 
work  under  the  contract,  and  pay  all  claims  and  liens  against  the  prem- 
ises on  which  the  building  was  erected,  and  hold  Price  free  from  all 
such  claims  and  liens. 

During  the  process  of  the  construction  of  the  improvements  on  the 
building  certain  material  and  fixtures  were  furnished  the  contract  com- 
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pany  by  the  Mosher  Manufacturing  Company,  of  the  reasonable  value  of 
$539.85,  which  were  placed  in  the  building  by  the  contractor. 

When  the  contract  between  the  Texas  Contract  Company  and  Price 
was  made,  the  contract  company  entered  into  a  contract  with  the  city  of 
Terrell  to  erect  three  school  buildings  for  the  city ;  and  for  the  faithful 
performance  of  its  contract  gave  the  city  a  bond  with  the  Fidelity  and 
Deposit  Company  of  Maryland  as  surety.  At  the  same  time  Abies  & 
Walton  gave  their  bond  to  the  Fidelity  and  Deposit  Company  to  in- 
demnify it  against  any  loss  or  liability  on  its  bond  to  the  city. 

The  contract  company,  after  commencing  work  on  the  contracts  with 
Price  and  the  city  and  incurring  a  large  indebtedness  on  account  thereof 
to  Abies  &  Walton  for  material  and  money  furnished,  refused  to  carry 
on  the  contracts  to  completion.  Whereupon  Abies  &  Walton,  to  save 
themselves  from  liability  as  sureties  on  the  bonds  referred  to,  as  well 
as  to  save  as  much  of  the  debt  due  them  by  the  contract  company  as  they 
could,  took  charge  of  the  work  on  the  buildings  and  carried  it  to  com- 
pletion, after  which  the  contract  company  gave  them  orders  on  the  city 
of  Terrell  and  Oscar  Price  for  the  balance  due  on  the  contracts,  and 
authorized  a  final  settlement  of  the  contracts.  Upon  the  settlement,  and 
after  crediting  the  contract  company  with  all  the  money  they  had  re- 
ceived from  the  city  and  Price  on  the  contracts,  the  company  was  still 
indebted  to  Abies  &  Walton  in  the  sum  of  $2800,  which  has  never 
been  paid. 

Plaintiff,  the  Mosher  Manufacturing  Company,  brought  this  suit 
against  the  Texas  Contract  Company  and  Abies  &  Walton  to  recover 
the  value  af  the  material  and  fixtures  it  furnished  the  contract  com- 
pany to  be  used  by  it  in  improving  the  Price  building  under  the  con- 
tract with  its  owner. 

Plaintiff  sought  to  hold  the  defendants  liable  on  the  $4000  bond  made 
by  them  to  Price,  and,  as  additional  grounds  of  liability  as  against  Abies 
&  Walton,  it  alleged  that,  on  September  1,  1901,  they  entered  into  a 
contract  with  the  contract  company  by  the  terms  of  which  they  took 
possession  of  all  the  effects  of  the  company  and  assumed  and  undertook 
to  settle  all  the  liabilities  of  said  company  growing  out  of  said  contracts 
for  the  erection  of  said  buildings,  and  agreed  to  discharge  all  claims  and 
liens  existing  against  the  contract  company  on  account  of  said  buildings, 
and  to  pay  all  just  claims  that  should  be  presented  against  the  company 
that  were  created  in  the  construction  of  the  buildings,  or  on  account 
thereof  for  materials  furnished  therefor.  That  Abies  &  Walton,  recog- 
nizing their  liability  to  all  parties  who  held  claims  against  the  contract 
company  on  account  of  said  school  buildings  and  the  Oscar  Price  build- 
ing, made  full  settlement  with  the  authorities  and  received  the  full 
payment  of  money  due  for  said  school  buildings,  and  received  from 
Oscar  Price  the  contract  price  on  account  of  his  building,  and  undertook 
to  settle  the  various  claims  against  the  contract  company  on  account 
thereof;  and  in  pursuance  of  said  undertaking  requested  the  plaintiff  to 
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give  a  statement  of  its  account  for  said  material  furnished;  that  the 
statement  was  furnished  in  accordance  with  the  request,  and  though 
they  settled  with  all  other  parties,  they  refused  to  pay  plaintiff  said 
account.  That  by  reason  of  the  premises,  Abies  &  Walton  became  trustees 
for  said  fund  which  plaintiff  was  entitled  to,  and  they  prayed  judg- 
ment therefor. 

A  special  exception  of  Abies  &  Walton  to  that  part  of  tjhe  petition 
which  seeks  to  hold  them  liable  as  sureties  on  the  bond  given  to  Price 
by  the  contractor  having  been  sustained,  and  no  exception  or  assign- 
ment of  error  being  taken  or  made  to  the  ruling  of  the  court  in  this 
regard,  the  liability  of  defendants,  Abies  &  Walton,  necessarily  de- 
pends upon  the  question  as  to  whether  there  was  an  agreement  between 
them  and  the  contract  company  by  which  said  defendants  assumed  the 
liabilities  of  the  company.  The  court,  before  whom  the  case  was  tried 
without  a  jury,  found  as  a  fact  that  there  was  no  such  agreement  or 
undertaking.  There  being  no  such  agreement  or  undertaking,  and  no 
liability  on  the  bond  (Santleben  v.  Cement  Co.,  25  S.  W.  Rep.,  143; 
Jones  Lumber  Co.  v.  Villegas,  8  Texas  Civ.  App.,  669,  28  S.  W.  Rep., 
558;  Macatee  v.  Hamilton,  15  Texas  Civ.  App.,  108,  38  S.  W.  Rep., 
530;  Bank  v.  Rico,  107  Mass.,  41),  there  was  no  consideration  to  sup- 
port a  promise,  if  any  there  were,  to  adjust  or  settle,  plaintiff's  account 
with  the  contract  company.  Therefore  it  is  immaterial  whether  the, 
court  erred  in  allowing  Abies  &  Walton  to  testify  that  the  letter  written 
by  them  to  plaintiff — from  which  it  is  contended  such  promise  is  im- 
plied— was  written  under  the  belief  that  the  law  would  hold  them  re- 
sponsible to  all  parties  who  had  furnished  material  on  account  of  their 
being  sureties  on  the  bond  of  the  contract  company. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Affirmed. 


City  of  Ennis  v.  U.  M.  Gilder. 

Decided  April  29,  1903. 

T^Nuisance — Waterworks  Dam. 

.  Where  a  dam,  part  of  it  a  city's  system  of  waterworks,  was  built  across 
a  running  stream,  which  backed  up  on  plaintiff's  land  for  several  hundred  yards, 
and  the  varying  rainfalls  caused  the  lake  so  formed  to  rise  and  recede  so  that 
stagnant  water  remained  on  plaintiff's  land,  causing 'miasma  and  resulting  ma- 
larial sickness,  the  lake  was  a  nuisance  to  plaintiff's  property,  irrespective  of 
whether  or  not  the  water  spread  over  the  land  outside  the  previous  channel 
of  the  stream. 

2. — Same — Municipal  Corporation — Waterworks. 

While  a  municipal  corporation  may  condemn  land  for  public  purposes,  it 
has  not  the  right,  where  such  power  has  not  been  exercised,  to  create  a  nuis- 
ance by  flooding  the  lands  of  a  private  citizen  in  providing  a  system  of  city 
waterworks. 
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8. — Same— Abatement  Election  of  Remedies— Estoppel 

Where  the  land  of  a  citizen  is  flooded  by  a  city  waterworks  reservoir,  he  is 
not  precluded  from  having  an  abatement  of  the  nuisance  by  reason  of  the  fact 
that  his  petition,  as  originally  filed,  merely  asked  for  damages  to  date,  nor  by 
the  fact  that  his  claim  for  damages  has  been  barred  by  limitations. 

4. — Same — Decree  of  Abatement. 

Where,  in  an  action  to  abate  as  a  nuisance  a  city  waterworks  dam  the 
decree  directed  that  the  city  alter  the  dam's  construction,  or  the  sluices  and 
waterways,  in  such  manner  and  to  such  extent  that  the  dam  would  not  cause 
back  water  to  stand  on  plaintiff's  land,  the  decree  was  not  objectionable  as 
being  vague  and  indefinite  and  as  not  instructing  the  defendant  city  what  it 
should  do. 

Error  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

H.  H.  EubanJcs  and'  Templeton  &  Harding,  for  plaintiff  in  error. 

A.  L.  Love  and  J.  W.  Stinnett,  for  defendant  in  error. 

JAMES,  Chief  Justice. — The  original  petition  was  filed  in  No- 
vember, 1900.  The  third  amended  original  petition,  filed  December  17, 
1901,  upon  which  the  case  was  heard,  alleged  in  substance  that  plaintiff 
Gilder  owned  a  certain  tract  of  land,  along  and  across  which  runs  a 
natural  water  course,  the  banks  of  which  contain  valuable  timber,  and 
near  which  he  had  a  valuable  tenant  house;  that  in  1895  the  city  of  Ennis 
oaused  to  be  erected  below  plaintiff's  land  and  across  said  water  course  a 
dam,  which  caused  it  at  times  to  back  up  over  and  overflow  said  land 
for  a  great  distance;  that  at  different  times  during  this  year  (1900), 
and  especially  on  or  about  October  1st,  the  back  water  extended  into 
plaintiff's  land  from  500  to  700  yards,  covering  an  area  on  either  side 
of  the  stream  of  from  25  to  100  yards ;  that  said  back  water  has  at  times 
since  that  date  receded,  leaving  on  plaintiff's  land  stagnant  pools,  decay- 
ing timber  and  vegetation,  which  has  created  an  unhealthful  atmosphere, 
rendering  the  places  improved  by  plaintiff  for  the  occupancy  of  his 
tenants  unfit  for  habitation,  so  that  it  is  now  impracticable  and  dangerous 
to  live  in  the  same,  to  plaintiff's  damage  $800 ;  that  the  large  trees  have 
been  caused  to  die  and  decay  by  reason  of  said  back  water,  to  plaintiff's 
damage  in  the  sum  of  $500,  and  the  low  lands  along  the  banks  of  said 
stream  have  been  rendered  unfit  for  cultivation,  to  his  damage  $1000; 
that  such  injuries  are  the  direct  results  of  negligence  and  of  the  utter 
disregard  of  defendant  or  its  agents  of  plaintiff's  possession  and  rights; 
that  said  acts  and  said  overflow  of  said  land  create  a  permanent  nuisance. 
Wherefore  he  prays  that  said  dam  be  cut  down  and  so  reduced  that  the 
overflow  therefrom  of  plaintiff's  land  will  no  longer  continue;  that  he 
have  judgment  for  the  sums  prayed  for,  and  for  the  abatement  of  the 
nuisances,  etc. 

The  third  amended  original  answer  pleaded  that  for  the  health,  safety 
and  needs  of  the  city,  it  became  imperative  to  have  a  system  of  water- 
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works;  that  it  purchased  a  tract  of  land  just  below  the  land  claimed  by 
plaintiff,  same  being  the  only  place  near  Ennis  suitable  for  a  reservoir; 
that  in  1895  it  constructed  in  a  proper  manner  a  permanent  dam  on  its 
own  land  in  order  to  create  such  reservoir,  which  filled  with  water,  and 
which,  in  the  spring  of  1896,  backed  up  the  branch  for  some  distance  and 
on  the  land  claimed  by  plaintiff,  and  so  remained  to  the  commencement 
of  this  suit;  that  said  dam  was  permanent  from  the  first,  and  is  still  so 
intended,  and  was  and  is  still  intended  to  catch  and  hold  water  to  its 
utmost  capacity,  and  only  recedes  in  times  of  extreme  drought ;  that  the 
purpose  is  and  always  has  been  to  keep  the  same  full  of  water,  which  has 
been  done  and  was  done  up  to  the  filing  of  this  suit,  and  will  so  con- 
tinue in  ordinary  seasons;  that  said  reservoir  is  an  absolute  necessity 
for  the  city  of  Ennis  and  its  inhabitants,  and  was  constructed  with  the 
least  possible  inconvience  to  anyone;  that  it  has  in  fact  benefited  plain- 
tiff; that  it  would  be  impossible  to  make  a  reservoir  in  any  other  place; 
that  the  city  has  not  the  means  to  do  so;  that  it  issued  bonds  in  a  large 
sum  to  construct  the  dam,  which  bonds  have  been  negotiated  and  taxes 
are  annually  levied  to  meet  same. 

That  by  reason  of  the  above  facts  plaintiff  has  no  cause  of  action  for 
damages,  nor  to  abate  a  nuisance,  and  furthermore,  if  plaintiff  ever  had 
a  cause  of  action,  it  accrued  more  than  two  years  before  the  commence- 
ment of  this  suit,  and  is  barred  by  limitations,  etc. 

After  hearing  the  evidence  introduced  by  plaintiff,  the  court  sustained 
defendant's  demurrer  to  plaintiff's  evidence  as  to  damages  on  the  ground 
of  limitations,  but  overruled  such  demurrer  as  to  abatement  of  nuisance, 
and  after  all  the  evidence  was  in,  the  court  submitted  to  the  jury  certain 
special  issues  for  findings,  in  response  to  which  they  found  (1)  that  the 
dam  was  built  and  filled  with  water  the  first  tima  in  1895 ;  (2)  that  the 
reservoir  has  contained  water  ever  since  it  was  first  filled;  (3)  that  the 
dam  is  of  a  permanent  character;  and  (4)  that  there  is  a  reasonable 
probability,  if  the  dam  remains  at  its  present  height,  that  back  water  will 
be  thrown  back  and  caused  to  stand  on  plaintiff's  land. 

Thereupon  a  decree  was  rendered  adjudging  the  dam  and  lake,  as  con- 
structed and  maintained,  to  be  a  nuisance  and  serious  invasion  of  the 
rights  of  plaintiff,  and  decreeing  that  the  city  of  Ennis  change  and  alter 
the  construction  of  the  dam,  or  the  sluices  or  wasteways  thereof,  in  such 
manner  and  way  and  to  the  extent  and  effect  that,  after  said  change  and 
alteration  thereof,  the  dam  will  not  cause  back  water  therefrom  to  stand 
upon  plaintiff's  said  land. 

The  case  in  this  court  is  to  some  extent  simplified  by  appellee  in  his 
brief  declaring  that  he  does  not  ask  a  reversal  of  the  judgment  on  his 
cross-assignment,  "but  respectfully  asks  the  court  to  pass  upon  same." 
We  take  this  to  mean  that,  in  case  the  judgment  should  be  reversed,  he 
desires  this  court  to  pass  on  the  questions  connected  with  the  claims  for 
damages.  As  we  have  concluded  the  judgment  ought  to  be  affirmed,  we 
take  no  notice  of  the  cross-assignment. 

32  Civil— 23. 
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The  undisputed  evidence  is  that  the  branch  in  question,  called  "Mus- 
tang Creek,"  in  its  original  state  ran  a  considerable  part  of  the  time  in 
seasonable  years,  and  that  until  the  dam  was  built  there  was  no  stagnant 
water  in  its  channel.  The  dam  was  constructed  in  1895,  and  since  that 
time  the  lake  formed  by  it  has  almost  continuously  backed  and  held  water 
upon  plaintiff's  land  a  distance  of  several  hundred  yards.  The  excep- 
tion was  during  the  year  preceding  the  trial,  when  the  water  was  quite 
low  in  the  lake  owing  to  the  dry  season  and  an  increased  use  of  water 
in  the  city.  Every  large  rain  filled  the  lake.  While  the  water  thus  stands 
on  plaintiff's  land,  it  will  recede  and  rise  again,  and  the  uncontradicted 
testimony  of  physicians  was  that  the  presence  of  the  lake  causes  more  or 
less  miasma ;  that  the  water  overflowing  and  then  receding  would  produce 
more  malaria,  and  that  there  has  been  more  malarial  sickness  on  plain- 
tiff's place  since  the  lake  was  built  than  before. 

These  undisputed  facts  constitute  the  lake  a  nuisance  as  to  plaintiff's 
property,  and  certainly  so  in  connection  with  the  finding  of  the  jury  that 
there  is  a  reasonable  probability,  if  the  dam  remains  as  it  is,  that  the  lake 
will  be  thrown  back  and  caused  to  stand  on  the  land. 

It  being  contended  under  the  sixth  assignment  that  it  was  material 
matter,  and  one  which  should  have  been  submitted  to  the  jury,  whether 
or  not  the  water  spreads  over  plaintiff's  land  or  remains  in  the  channel 
of  the  creek  on  plaintiff's  land,  we  will  state  that  in  our  opinion  this  fact 
was  not  essential  to  constitute  the  lake  a  nuisance,  but  if  it  were,  we 
think  the  testimony  clearly  showed  that,  when  full,  the  lake  did  extend 
beyond  the  channel  of  the  creek  and  flooded  plaintiff's  low  lands.  Plain- 
tiff and  his  witness,  McGee,  testified  positively,  in  substance,  that  the 
water  would  overflow  the  low  land  and  swags  where  the  water  would  stand 
and  stagnate.  Matthews,  one  of  defendant's  witnesses,  stated  that  when 
the  dam  is  full  the  water  on  plaintiff's  land  is  mostly  in  the  channel,  thus 
testifying  that  to  some  extent  it  went  outside  of  the  channel.  Defend- 
ant's other  witness,  Briggs,  stated  merely  that  at  such  periods  the  water 
seemed  to  be  confined  to  the  channel.  These  were  all  the  witnesses  who 
gave  evidence  on  the  subject,  and  it  can  hardly  be  contended  that  the 
testimony  of  plaintiff  and  McGee  was  contradicted. 

In  view  of  what  has  just  been  stated,  it  is  unnecessary  to  refer  further 
to  the  fifth  and  sixth  assignments  of  error,  which  will  be  overruled. 
Likewise  we  overrule  the  second  assignment,  which  is  that  the  court  erred 
in  entertaining  the  question  of  an  abatement  of  the  alleged  nuisance, 
because  the  allegations  of  the  petition  did  not  authorize  such  relief. 

The  first,  third  and  fourth  assignments  will  be  best  disposed  of  by  con- 
sidering the  propositions  copied  from  appellant's  brief : 

"The  dam  having  been  constructed  in  1895,  and  being  permanent  in 
its  character,  and  having  become  filled  with  water  in  the  spring  of  1895, 
the  cause  of  action,  if  any  existed,  arose  at  that  time,  and  hence  was 
barred  long  before  the  filing  of  this  suit.  (2)  More  than  five  years 
having  elapsed  from  the  time  the  cause  of  action  accrued  up  to  the 
filing  of  their  pleadings  asking  for  an  abatement  of  the  dam,  the  cause 
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of  action,  if  any  existed,  on  this  account  was  likewise  barred  by  limita- 
tion. (3)  Plaintiff  having  elected  to  sue  for  a  money  demand,  and 
having*  been  defeated  by  reason  of  limitation,  was  in  no  event  entitled  to 
relief  by  abatement  and  destruction  of  the  dam.  (4)  The  dam  being 
permanent  in  its  character,  and  plaintiff  having  elected  to  sue  for  dam- 
ages, thereby  licensed  the  continuation  of  the  dam,  and  hence  was  not 
entitled  to  a  decree  having  the  same  cut.  (5)  The  city  of  Ennis  being 
a  municipal  corporation,  organized  and  acting  under  title  18  of  the  He- 
vised  Statutes,  and  having  the  right  of  condemnation  when  acting  for  the 
public  good,  can  not  be  compelled  to  cut  or  remove  the  dam,  and  es- 
pecially so  after  the  cause  of  action  for  damages  was  barred  by  the 
statute  of  limitation." 

The  fifth  of  these  propositions  can  not  be  sustained.  A  municipal 
corporation  has  no  more  right  than  an  individual  to  maintain  a  nuisance. 
Cases  may  and  do  exist  where  what  would  ordinarily  be  a  nuisance  and 
abatable  on  that  ground  is,  for  special  reasons,  not  so  treated.  An  illus- 
tration of  this  will  be  found  in  the  following  cases :  Aycock  v.  Brewing 
Assn.,  26  Texas  Civ.  App.,  341,  63  S.  W.  Rep.,  953;  Rische  v.  Texas 
Trans.  Co.,  27  Texas  Civ.  App.,  33,  66  S.  W.  Rep.,  324.  But  the  case 
now  before  us  does  not  come  within  any  such  rule.  Nor  does  the  fact 
that  the  city  had  power  to  condemn  plaintiff's  property  make  any  differ- 
ence, there  having  been  no  attempt  to  use  such  power. 

The  remainder  of  the  propositions  contend,  jn  effect,  that  plaintiff 
has  lost  his  right  to  abatement  of  the  nuisance  by  reason  of  limitations 
and  estoppel.  This  idea  is  based  on  these  facts :  that  the  dam  and  injury 
are  permanent  in  their  character;  that  the  lake  filled  and  the  injury 
began  in  1895,  and  plaintiff  did  not  ask  for  an  abatement  until  more 
than  five  years  thereafter,  and  that  plaintiff  made  an  election  of  remedies 
when  he  filed  his  first  petition  for  damages  alone. 

In  cases  such  as  the  Rische, case,  above  cited,  there  exists  no  remedy  at 
all  on  the  ground  of  nuisance,  but  only  for  damages  for  the  permanent 
injury,  and  it  would  seem  that  if  the  right  to  sue  for  such  damages  be- 
comes barred,  the  owner  is  without  any  remedy.  But  that  is  not  this 
case.  It  is  doubtless  true  that  plaintiff  might  have  brought  an  action 
for  his  entire  damages  for  the  permanent  injury  to  his  land,  and  a 
judgment  for  such  damages  might  have  been  a  bar  to  any  further  remedy. 
But  the  original  petition  in  this  case  was  not  for  such  damages. 

The  invasion  of  plaintiff's  property  in  the  manner  shown  here  was  a 
physical  appropriation,  to  a  certain  extent  at  least,  and  if  the  city  de- 
sired the  property,  or  an  easement  in  it,  for  the  purpose  of  its  reservoir, 
it  had  the  power  of  condemnation,  and  plaintiff  had  the  right  to  be  com- 
pensated before  the  taking.  Being  a  nuisance,  plaintiff  had  the  right 
to  have  it  abated  so  far  as  he  was  injuriously  affected  by  it.  He  could 
have  treated  it  as  a  permanent  injury  to  his  land,  and  proceeded  to  re- 
cover in  damages  the  difference  between  the  value  of  his  property  before 
and  after  the  injury,  but  he  was  not  required  to  do  this.    He  had  also 
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the  right  to  have  the  nuisance  abated,  and  in  a  proceeding  to  abate  it,  he 
undoubtedly  could  ask  for  such  damages  as  he  had  suffered  up  to  the 
time  of  the  abatement.  If  he  had  brought  suit  originally  for  past  and 
future  damages  as  for  permanent  taking,  we  think  in  that  case  he  could 
have,  before  judgment,  amended  and  asked  to  have  the  dam  abated  as  a 
nuisance.  But  in  his  original  pleading  he  did  not  seek  such  recovery.  It 
follows,  that  his  claim  for  damages  might  be  barred,  without  impairing 
his  right  to  abate  the  nuisance. 

It  can  not  be  seriously  claimed  that  the  city  could  acquire  any  right  in 
plaintiffs  realty,  by  easement  or  otherwise,  by  adverse  use  that  had  ex- 
isted for  less  than  ten  years.  The  undisputed  testimony,  with  what  waa 
found  by  the  jury,  showed  the  existence  of  a  nuisance  to  plaintiff,  and 
that  it  is  practically  continuous  and  permanent,  if  the  dam  remain  as  it 
is.  If  necessary  to  relieve  plaintiff  from  the  injurious  effects  of  these 
conditions,  the  court  had  power  to  abate  the  dam  altogether.  Courts, 
however,  will  in  such  cases  give  the  relief  that  is  necessary,  without  in- 
flicting unnecessary  detriment  upon  the  defendant.  Here  it  appeared 
that  it  was  not  necessary  to  abate  the  dam  entirely  in  order  to  give  plain- 
tiff relief,  and  it  being  shown  that  the  wasteways  could  be  lowered  so  as  to 
prevent  backing  of  the  water  on  plaintiff's  land,  the  decree  requires  that 
the  dam  be  changed  so  that  this  will  be  the  result.  The  decree  is  most 
conservative,  and  in  such  form  that  the  court  may,  in  supplemental  pro- 
ceedings, modify  the  mandatory  injunction  in  order  to  give  finally  tBe 
exact  relief  required  by  the  case  without  injustice  to  either  party.  The 
objection  made  by  the  ninth  assignment,  that  the  decree  is  vague,  in- 
definite and  uncertain  and  does  not  instruct  defendant  what  it  is  ex- 
pected to  do  or  the  extent  to  which  the  dam  is  to  be  cut,  etc.,  is  over- 
ruled. 

Affirmed. 

Writ  of  error  refused. 


Annie  Nelson  v.  Lizzie  Lysteb. 

Decided  April  30,  1903. 

1.— Will— Acceptance  Under— Annulling  Bequest— Tear's  Allowance  to  Widow. 
Where  a  testator's  estate  consisted  of  two  city  lots  and  four  promissory 
notes,  with  some  household  furniture  of  little  value,  and  by  his  will  he  devised 
all  his  property  to  his  wife  except  the  notes,  which  he  bequeathed  to  a  child, 
the  widow  was  not  entitled  to  accept  under  the  will  and  also  to  have  the  clause 
giving  the  notes  to  the  child  annulled  and  the  notes  sold  in  order  to  raise  the 
year's  allowance  to  her  for  which  the  statute  provides. 

2. — Same — Jurisdiction  of  Probate  Court. 

Under  a  will  providing  that  no  action  shall  be  had  in  the  probate  court 
with  reference  to  the  estate  other  than  the  probate  and  record  of  the  will  and 
filing  of  an  inventory,  that  court  is  without  jurisdiction  of  a  proceeding  to 
annul  the  will  in  part  in  order  to  provide  a  year's  allowance  for  the  widow. 

Appeal  from  the  District  Court  of  Galveston.    Tried  below  before  Hon. 
Kobert  M.  Franklin. 


Nelson  v.  Lysteb.  357 

Stewart  £  Stewart  and  George  E.  Coll,  for  appellant. 
Stubbs  &  Stubls  and  Sherrill  &  Heftner,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  is  the  widow  of 
Thomas  C.  Nelson,  deceased,  who  died  in  the  county  of  Galveston,  Texas, 
in  the  year  1900.  The  said  Thomas  Nelson  by  his  will,  which  had  been 
duly  probated  in  the  County  Court  of  Galveston  County  prior  to  the 
institution  of  this  proceeding,  bequeathed  to  appellee  certain  promissory 
notes  held  by  him  at  the  time  of  his  death.  Appellant  instituted  this 
proceeding  by  filing  an  application  in  the  County  Court  of  Galveston 
County  praying  that  the  clause  in  said  will  giving  said  notes  to  appellee 
be  annulled  or  suspended,  and  that  said  notes  be  sold  and  the  proceeds 
awarded  her  as  an  allowance  for  a  year's  support.  Upon  the  hearing  of 
the  application  the  County  Court  refused  to  annul  or  suspend  the  clause 
in  the  will  by  which  the  notes  were  bequeathed  to  appellee,  but  granted 
the  prayer  for  an  allowance  for  a  year's  support,  and  fixed  the  amount 
of  same  at  $300.  Upon  a  trial  de  novo  on  appeal  to  the  District  Court 
of  Galveston  County  a  judgment  was  rendered  refusing  to  annul  the 
clause  in  the  will  above  mentioned,  and  also  refusing  to  grant  the  appli- 
cation for  a  year's  allowance,  from  which  judgment  Mrs.  Nelson  prose- 
cutes this  appeal. 

At  the  time  of  his  death  Thomas  Nelson  owned  lots  Nos.  4  and  5,  in 
block  212,  in  the  city  of  Galveston,  upon  which  his  home  was  situated, 
and  four  promissory  notes  for  the  sum  of  $750  each,  executed  by  the 
appellee  and  secured  by  a  vendor's  lien  upon  lot  No.  6  in  block  150,  in 
the  city  of  Galveston.  With  the  exception  of  his  household  and  kitchen 
furniture,  which  was  of  little  value,  this  was  all  of  the  property  owned 
by  Thomas  Nelson  at  the  time  of  his  death. 

The  appellant  was  the  second  wife  of  Thomas  Nelson,  and  the  appellee, 
who  is  the  daughter  of  his  first  wife,  is  his  only  surviving  child.  Ap- 
pellant has  no  property  or  income  of  any  kind.  All  of  the  property 
above  described  was  the  separate  property  of  Thomas  Nelson.  By  his 
said  will  Thomas  Nelson  bequeathed  to  appellant  his  homestead  and  all 
the  residue  of  his  property,  except  the  four  notes  bequeathed  to  ap- 
pellee. The  will  provides  that  no  action  shall  be  had  in  the  probate 
court  with  reference  to  said  estate  other  than  the  probate  and  record  of 
the  will  and  the  filing  of  an  inventory  of  the  estate.  No  administration 
upon  said  estate  is  pending,  and  no  application  therefor  has  been  made 
by  appellant  or  any  other  person. 

Appellant,  in  her  application  for  an  allowance  for  a  year's  support, 
does  not  repudiate  the  will  in  its  entirety,  nor  disclaim  title  to  the 
property  thereby  bequeathed  to  her,  but  only  asks  that  the  will  be  an- 
nulled in  so  far  as  it  bequeaths  the  notes  above  mentioned  to  appellee. 
This  she  will  not  be  permitted  to  do.  Her  acceptance  of  benefit  under 
the  will  precludes  her  from  claiming  any  right  inconsistent  therewith. 
In  the  absence  of  the  will,  as  surviving  widow  of  Thomas  Nelson,  she 
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would  be  entitled  to  the  use  of  the  homestead  as  long  as  she  desired  tQ 
occupy  same,  and  to  a  one-third  interest  in  the  principal  of  the  notes 
and  one-half  of  the  interest  due  thereon,  and  would  also  be  entitled  to  an 
allowance  for  a  year's  support,  which  could  be  taken  out  of  the  remainder 
of  said  notes,  there  being  no  other  property  or  funds  of  the  estate  from 
which  said  allowance  could  be  made.  By  the  terms  of  the  will  she  is 
given  the  fee  simple  title  to  the  homestead,  and  her  acceptance  of  the 
same  operates  as  a  renunciation  of  all  rights  inconsistent  with  the  will. 
Having  elected  to  take  under  the  will,  she  will  not  be  heard  to  assert 
rights  contrary  to  its  provisions.  Rogers  v.  Trevathan,  67  Texas,  406; 
Smith  v.  Butler,  85  Texas,  126;  Lee  v.  McFarland,  19  Texas  Civ.  App., 
292,  46  S.  W.  Rep.,  281. 

Under  the  provisions  of  the  will  the  County  Court  had  no  jurisdiction 
to  make  any  order  or  take  any  action  in  the  estate  other  than  to  probate 
the  will  and  approve  the  inventory  of  the  estate.  If  appellant  had  ap- 
plied for  an  administration  upon  the  estate  and  disclaimed  all  rights 
under  the  will,  she  would  have  been  entitled  to  her  allowance  out  of  the 
notes,  notwithstanding  they  had  been  bequeathed  by  the  will  to  appellee. 
Wooley  v.  Sullivan,  92  Texas,  28,  45  S.  W.  Rep.,  371.  Upon  the  appli- 
cation filed  by  appellant  she  is  not  entitled  to  any  relief,  and  the  judg- 
ment of  the  court  below  refusing  said  application  is  affirmed. 

Affirmed. 


W.  G.  Hodges  v.  W.  E.  Brice  et  al. 

Decided  May  1,  1903. 

1.—- Judgment — Presumptions— Enforcing  Lien  on  Land — Jurisdiction. 

Since  the  district  court  has  jurisdiction,  upon  the  existence  of  certain 
facts,  to  establish  a  judgment  lien  against  land  in  an  action  by  an  assignee  of 
the  judgment  against  the  heirs  of  the  judgment  debtor,  and  to  order  a  sale  of 
the  land,  it  will  be  presumed  in  support  of  such  judgment,  in  a  suit  to  recover 
the  land  by  a  purchaser  at  the  sale  under  such  order,  that  the  facts  necessary 
to  support  the  jurisdiction  were  shown  in  the  prior  suit. 

2. — Oil  Lease  of  Lands — Validity. 

Where  the  consideration  of  an  oil  lease  of  lands  is  the  prospecting  and  devel- 
oping of  the  lands  with  due  diligence,  and  it  is  to  remain  in  force  only  so  long 
as  the  parties  comply  with  their  mutual  agreements,  and  no  prospecting  has 
been  done  under  it,  although  it  was  executed  in  1891,  such  lease  is  void.  Fol- 
lowing Emery  v.  League,  31  Texas  Civ.  App.,  474. 

3. — Same — Parties. 

In  an  action  to  enforce  a  judgment  lien  against  the  land  the  lessees  in  such 
void  oil  lease  were  not  proper  or  necessary  parties,  as  they  had  no  right  of 
equity  of  redemption. 

Appeal  from  the  District  Court  of  Hardin.    Tried  below  before  Hon. 
L.  B.  High  tower. 

Oliver  S.  Kennedy,  for  appellant. 
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Oreer,  Greer  &  Nail,  for  appellees. 

GAKRETT,  Chief  Justice. — This  was  an  action  brought  by  A.  6. 
Hodges  against  W.  E.  Brice  and  others  for  the  recovery  of  200  acres  of 
land  situated  in  Hardin  County.     Plaintiff's  title  was  deraigned  from 

5.  E.  Parker  through  a  sheriff's  sale  at  which  the  plaintiff  purchased  the 
land,  and  the  defendants  claimed  the  land  under  an  oil  lease.  The  case 
was  tried  to  the  court  without  a  jury,  and  judgment  was  rendered  in 
favor  of  the  defendants,  that  the  plaintiff  take  nothing  by  his  suit,  which 
the  court  held  to  be  one  simply  for  the  cancellation  of  the  lease,  but  de- 
creed that  the  defendants  should  pay  to  the  plaintiff  the  amount  of  the 
judgment  under  which  the  sale  was  made  at  which  he  became  the  pur- 
chaser of  the  land ;  and  it  was  adjudged  that  the  decree  was  not  intended 
to  devest  plaintiff  of  any  title  that  he  might  have  to  the  land  sued  for. 

The  J.  S.  Brown  Hardware  Company  recovered  a  judgment  on  April 

6,  1896,  in  a  justice  court  of  Galveston  County  against  S.  E.  Parker 
for  $30.98,  with  interest  at  10  per  cent  per  annum,  and  $3.80  costs  of  suit. 
Execution  was  issued  to  Galveston  County  upon  this  judgment  April  17, 
1896,  which  was  returned  nulla  bona.  On  January  27,  1897,  an  ab- 
stract of  said  judgment  was  properly  made  and  certified  by  the  justice  of 
the  peace  by  whom  it  was  rendered,  and  said  abstract  was  duly  filed  and 
recorded  and  indexed  in  the  judgment  record  in  the  office  of  the  county 
ck^g  of  Hardin  County.  S.  E.  Parker  died  May  21,  1901,  and  his  wife, 
Jane  E.  Parker,  died  February  6,  1902.  They  left  surviving  them  as 
their  sole  heirs  three  children,  to  wit,  W.  H.  Parker,  W.  S.  Parker  and  S. 
E.  Parker,  Jr.  On  September  9,  1901,  the  J.  S.  Brown  Hardware  Com- 
pany, for  a  valuable  consideration,  transferred  its  judgment  against  S. 
E.  Parker  to  E.  D.  Pope.  A  suit  was  brought  in  the  District  Court  of 
Hardin  County  March  20,  1902,  by  the  said  E.  D.  Pope  against  the 
said  heirs  of  Parker  and  his  wife  to  establish  and  foreclose  a  judgment 
lien  in  his  favor  against  the  land  in  controversy,  and  on  April  9,  1902, 
the  said  Pope  recovered  judgment  against  the  said  heirs  adjudging  that 
a  lien  had  been  created  upon  the  land  by  the  record  of  the  abstract  of 
said  judgment,  and  decreeing  that  the  land  should  be  sold  in  satisfac- 
tion thereof.  In  pursuance  of  an  order  of  sale  issued  upon  the  judg- 
ment the  land  was  sold  on  July  1,  1902,  and  was  bought  by  the  plaintiff 
A.  G.  Hodges,  and  a  deed  therefor  was  executed  and  delivered  to  him 
by  the  sheriff.  None  of  the  defendants  were  parties  to  the  suit  of  Pope 
against  Parker's  heirs.  On  April  12,  1901,  S.  E.  Parker,  joined  by 
his  wife,  executed  an  instrument  which  purported,  for  a  consideration  of 
$4  paid  to  them  by  W.  E.  Brice,  of  Mason  City,  Iowa,  and  the  covenants 
and  agreements  thereinafter  contained,  to  grant,  bargain,  sell  and  con- 
vey to  the  said  Brice,  his  heirs  and  assigns,  all  the  oil  and  gas  under  the 
land  in  controversy,  "together  with  the  right  to  enter  upon  said  prem- 
ises for  the  purpose  of  drilling  and  operating  for  oil,  gas  and  water,  and 
to  erect,  maintain  and  remove  all  buildings,  structures,  fixtures,  pipe 
lines  and  machinery  necessary  for  the  production  and  transportation  of 
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all  oil,  gas  and  water,  provided  that  the  second  party  shall  have  the 
right  to  use  said  premises  for  farming  purposes,  except  such  parts  as 
is  actually  occupied  by  the  second  party.  *  *  *  The  above  grant 
is  made  on  the  following  terms :  First.  In  case  second  party  fails  to 
commence  a  well  upon  the  said  premises  within  6ix  months  from  this 
date,  or  unless  he  shall  thereafter  pay  to  the  first  party  four  dollars  per 
month  from  month  to  month  until  said  well  is  commenced,  then  this 
lease  shall  become  null  and  void.  Second.  If  oil  should  be  found  in 
paying  quantities,  upon  the  premises,  second  party  agrees  to  deliver  to 
the  first  parties  in  the  pipe  line  with  which  it  may  connect  the  well  or 
wells,  the  one-eighth  of  all  the  oil  produced  and  saved  from  the  said 
premises.  Third.  Should  gas  be  found  in  paying  quantities  in  any  well, 
consideration  in  full  shall  be  at  the  rate  of  $50,  payable  quarterly  from 
each  well,  together  with  the  privilege  to  said  lessor  to  pipe  sufficient  gas 
to  such  well  to  heat  and  light  one  dwelling  house,  on  said  premises,  so 
long  as  lessee  continues  to  pipe  and  use  said  gas  from  said  well,  he  mak- 
ing his  own  connections.  Fourth.  The  said  party  of  the  second  part 
to  have  the  privilege  for  excavating  for  water  and  for  using  sufficient 
water,  gas  and  oil  from  the  premises  herein  leased  to  run  the  necessary 
engines,  for  the  construction  of  said  business,  on  this  and  adjoining 
premises  operated  jointly  as  one  property,  without  charge  therefor. 
Fifth.  Second  party  may  at  any  time  remove  all  its  property,  and  ma 
reconvey  to  the  party  of  the  first  part,  his  heirs  and  assigns,  the  premjgptf' 
and  estate  hereby  granted,  and  thereafter  be  relieved  from  further  liability 
from  this  grant  and  instrument.  Sixth.  All  moneys  that  may  here- 
after become  due  on  this  grant  to  parties  of  the  first  part  shall  be  de- 
posited, when  due,  to  the  credit  of  said  first  parties,  in  First  National 
Bank  of  Beaumont,  State  of  Texas,  and  such  deposits  shall  be  accepted 
by  first  parties,  for  such  moneys  may  be  due  and  payable.  It  is  further 
agreed  that  the  second  party,  his  heirs  or  assigns,  shall  have  the  right 
at  any  time  to  surrender  up  this  lease  and  be  relieved  from  all  moneys 
due  and  conditions  unfulfilled,  then  and  from  that  time  this  lease  shall 
be  null  and  void,  and  be  no  longer  binding  on  either  party,  and  the 
payments  which  shall  have  been  made  shall  be  held  by  the  parties  of  the 
first  part  as  the  whole  stipulated  damages,  for  the  nonfulfillment  of  the 
foregoing  contract.  That  all  conditions  between  the  parties  hereunto 
shall  extend  to  their  heirs,  executors  and  assigns,  and  it  is  further  agreed 
that  no  well  shall  be  drilled  within  100  feet  of  any  building  now  on  said 
premises." 

Brice  made  similar  leases  to  his  codefendants*  No  drilling  or  mining 
or  operation  of  any  character  under  said  lease  was  ever  commenced  on 
said  land. 

The  District  Court  of  Hardin  County  had  jurisdiction  upon  the  exist- 
ence of  certain  facts  to  establish  the  lien  of  the  judgment  in  the  case 
of  the  J.  S.  Brown  Hardware  Company  v.  S.  E.  Parker  on  the  land 
in  controversy  in  favor  of  Pope,  the  assignee,  in  his  suit  against  the 
heirs  of  Parker,  and  to  order  the  sale  thereof  in  satisfaction  of  the 
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judgment.  Solomon  v.  Skinner,  82  Texas,  345.  It  will  be  presumed  in 
support  of  the  judgment  that  the  facts  to  support  the  jurisdiction  of  the 
court  were  shown.  The  defendants  were  not  parties  to  the  suit  to  es- 
tablish and  foreclose  the  lien  on  the  land,  but  they  had  no  such  title 
thereto  as  made  them  necessary  parties  in  order  to  shut  off  any  right 
to  redeem.  The  lease  was  void.  Emery  v.  League,  31  Texas  Civ.  App., 
474,  6  Texas  Ct  Rep.,  719.  But  at  most  it  was  a  mere  option  for  a 
lease,  which  was  concluded  by  the  foreclosure.  In  an  ordinary  lease  made 
subsequent  to  the  mortgage  the  mortgagee,  after  foreclosure,  may  treat 
the  lessee  as  a  trespasser  and  eject  him.  1  Jones  on  Mort.,  777 ;  Boone 
on  Mort.,  116-121.  So,  under  any  aspect  of  the  question,  the  defendants 
acquired  no  equity  of  redemption  by  their  lease.  The  District  Court  had 
power  to  render  the  judgment  and  to  decree  the  sale  of  land,  and  the  de- 
fendants, being  without  any  right  of  equity  of  redemption,  were  not 
proper  or  necessary  parties  to  the  suit,  and  such  being  the  case,  the  plain- 
tiff acquired  the  title  to  the  land  at  the  foreclosure  sale  free  of  any  lease  or 
option  in  favor  of  the  defendant,  and  were  entitled  to  recover.  The  judg- 
ment of  the  court  below  will  be  reversed,  and  judgment  will  be  here 
rendered  in  favor  of  the  plaintiff  against  the  defendants  for  the  cancella- 
tion of  the  leases  set  out  in  the  petition  and  the  recovery  of  the  land 
sued  for. 

Reversed  and  rendered. 


W.  F.  Flewellen  et  al.  v.  Eatonton  Randall  et  al. 

Decided  May  1,  1903. 

Adverse  Possession — Patented  Land  Supposed  Vacant. 

Where  defendant,  supposing  certain  land  which  was  in  fact  patented  to  be 
vacant  public  domain,  took  possession  thereof  with  the  intention  of  acquiring  it 
from  the  State,  his  possession  so  continued  for  ten  years  did  not  give  him  title 
by  limitation  as  against  the  true  owner,  since  it  was  not  adverse  to  all  the 
world.    Following  Blum  Land  Co.  v.  Rogers,  11  Texas  Civ.  App.,  184. 

Appeal  from  the  District  Court  of  Smith,  Tried  below  before  Hon. 
J.  Gordon  Russell. 

C.  0.  White,  for  appellants. 

F.  J.  McCord,  for  appellees. 

GILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by,  the  appellants,  W.  P.  Flewellen  and  his  coplaintiffs,  against 
the  appellees,  Eatonton  Randall,  J.  L.  Landies,  George  W.  Cowan  and 
B.  F.  Read,  for  the  recovery  of  67  acres  of  land.  The  defendants 
pleaded  not  guilty,  and  Eatonton  Randall  claimed  the  entire  tract  under 
a  plea  of  limitation  of  ten  years. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  in  favor 
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of  Eatonton  Randall,  from  which  the  plaintiffs  have  appealed.  The 
other  defendants  do  not  complain  of  the  judgment  as  to  them.  The  trial 
court  found  that  the  record  title  to  the  land  sued  for  was  in  the  plain- 
tiffs as  heirs  and  devisees  of  Thomas  Flewellen,  deceased,  to  whom  the 
land  was  patented,  but  that  defendant  Randall  had  acquired  the  title  by 
limitation  of  ten  years. 

The  facts,  which  are  practically  undisputed,  are  as  follows:  Thomas 
Flewellen  owned  the  land  as  patentee.  Randall  married  a  widow  who 
owned  the  land  adjoining.  He  and  his  wife  lived  on  this  adjoining 
land,  which  was  improved.  Randall  and  Flewellen  were  neighbors  and 
acquaintances.  Both  supposed  that  the  67-acre  tract  was  vacant  public 
land,  and  on  the  suggestion  of  Thomas  Flewellen,  Randall  entered  upon 
the  land  with  the  intention  of  acquiring  it  from  the  State.  It  does  not 
appear,  however,  that  he  ever  did  anything  in  this  direction  more  than  to 
fence  and  cultivate  about  20  acres  of  the  tract.  This  character  of  pos- 
session, use  and  enjoyment  continued  for  more  than  ten  years,  all  the 
parties  believing  the  title  to  be  in  the  State  until  a  short  time  prior  to 
this  suit.  The  possession  of  Randall  was  open,  and  his  purpose  thus  to 
acquire  the  entire  tract  was  notorious.  It  was  particularly  known  to  both 
the  plaintiffs  and  their  ancestor,  and  the  claim  of  Randall  was  adverse  to 
?U  the  world  except  the  supposed  owner. 

Under  this  state  of  facts  the  appellants  contend  that  such  a  claim  will 
not  support  the  ten  years  statute,  and  that  nothing  short  of  an  adverse 
claim  against  the  entire  world  and  assertion  of  ownership  in  the  occupant 
will  suffice.  The  appellee  contends  that  the  possession  thus  shown  by 
the  appellee  was  adverse,  under  the  definition  of  adverse  possession  which 
prevails  in  this  State,  and  cites  Portis  v.  Hill,  14  Texas,  69.  The  opinion 
in  the  case  cited  contains  an  expression  which  appears  to  support  the 
contention  of  appellee,  but  as  the  facts  are  very  meagerly  stated,  and 
Justice  Wheeler  disposed  of  the  point  without  elaboration  or  citation  of 
authority,  it  is  difficult  to  determine  the  just  value  of  the  decision  upon 
the  point  here  at  issue.  The  case  of  Converse  v.  Ringer,  6  Texas  Civ. 
App.,  51,  24  S.  W.  Rep.,  705,  is  directly  in  point  for  appellees,  but 
Justice  H.  Clay  Pleasants,  speaking  for  this  court  in  Blum  Land  Co.  v. 
Rogers,  11  Texas  Civ.  App.,  184,  distinctly  declined  to  follow  Ringer's 
case,  and  on  a  state  of  facts  almost  exactly  parallel  with  the  case  at  bar, 
announced  the  rule  that  naked  possession,  to  avail  the  occupant,  must  be 
adverse  to  all  the  world.  In  the  opinion  the  Texas  cases  are  cited.  In 
view  of  the  conflict  in  that  and  the  Ringer  case  we  would  certify  the 
Question  to  the  Supreme  Court,  but  writ  of  error  was  refused  in  the 
Rogers  case,  and,  as  but  one  question  was  involved,  we  take  it  the 
doctrine  there  announced  received  the  approval  of  our  Supreme  Court. 
Following  that  case  we  hold  that  the  judgment  of  the  trial  court  is  er- 
roneous, and  the  facts,  as  stated,  having  been  found  by  the  trial  court 
the  judgment  is  reversed,  and  judgment  is  here  rendered  in  favor  ojf 
appellants. 

Reversed  and  rendered. 
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St.  Louis  &  San  Francisco  Railway  Company  v. 

John  Skaggs  et  al. 

Decided  May  2,  1903. 

1. — Continuance — Diligence — Discretion. 

Where  an  application  for  continuance  shows  delay  in  the  effort  to  obtain 
the  testimony  of  the  absent  witness  by  deposition  and  is  not  accompanied  by 
the  affidavit  of  the  person  who  made  search  to  ascertain  the  whereabouts  of  the 
witness,  it  is  addressed  to  the  discretion  of  the  court,  and  its  overruling  will 
not  be  revised. 

2. — Deposition — Commission  Issued  Before  Five  Days. 

Where  the  defendant  had  filed  cross-interrogatories  to  a  witness  and  had 
taken  out  a  commission  to  have  the  deposition  taken,  the  plaintiff  was  entitled 
to  a  commission,  although  five  full  days  had  not  elapsed  since  the  service  of  the 
notice  and  precept  upon  defendant. 

3. — Master  and  Servant — Ordinary  Care — Charge. 

A  charge  that  it  was  the  duty  of  the  railway  company  to  exercise  ordinary 
care  to  keep  its  engine  and  appliances  thereon  in  such  repair,  as  to  render  same 
reasonably  safe  for  its  employes  to  discharge  their  duties  with  a  reasonable 
degree  of  safety,  was  not,  the  entire  charge  being  considered  together,  erroneous 
in  using  the  woras  "reasonably"  and  "reasonable,"  instead  of  "ordinarily"  and 
"ordinary." 

4. — Same — Defect  in  Appliance — Issue  Raised. 

Evidence  considered  and  held  to  require  a  charge  upon  the  theory  that  the 
step  of  an  engine  was  loose  and  out  of  repair,  and  had  been  so  a  sufficient  time 
for  the  defect  to  have  been  discovered  and  remedied. 

5. — Same — Discovered  Peril. 

Evidence  set  out  and  held  to  warrant  a  charge  submitting  the  issue  of  dis- 
covered peril,  in  that  the  engineer  saw  plaintiff's  peril  at  the  time  his  foot 
slipped  from  the  engine  step  in  time  to  have  stopped  the  engine  sooner. 

6. — Same — Negligence  of  Agent  Binding  Corporation — Charge. 

A  charge  that,  "the  defendant,  being  a  corporation,  transacts  business 
through  its  officers,  agents  and  employes;  and  if  a  defendant  delegates  to  its 
agent  or  employe  certain  work,  and  such  agent  or  employe,  in  the  discharge  of 
such  work,  is  guilty  of  negligence,  such  negligence  would  be  that  of  defendant," 
announced  a  correct  proposition  of  law,  and  was  not  calculated  to  mislead  the 
jury. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Eice  Maxey. 

Head  &  Dillard,  for  appellant. 

Wolfe,  Hare  &  Semple,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — John  Skaggs  was  a  switchman 
working  in  Sherman.  On  the  8th  day  of  October,  1901,  in  attempting 
to  step  upon  a  narrow  iron  step  fastened  to  the  lower  part  of  the  pilot 
on  an  engine  with  which  he  was  working,  he  fell  and  had  one  of  his  legs 
so  badly  mangled  by  the  moving  engine  that  amputation  was  necessary. 
On  the  2d  day  of  December,  1901,  he  filed  his  petition  against  the  St. 
Louis  &  San  Francisco  Eailway  Company  and  the  St.  Louis,  San  Fran- 
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cisco  &  Texas  Railway  Company  to  recover  damages  for  these  injuries, 
alleging  negligence  on  account  of  the  condition  of  the  step  and  pilot,  and 
on  account  of  both  the  incompetency  of  McClellan,  the  engineer  operat- 
ing the  engine,  and  his  negligence  after  discovering  plaintiffs  peril. 
The  case  went  to  trial,  and  the  court  excluded  from  the  jury  the  question 
of  McClelland  incompetency,  and  instructed  a  verdict  for  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company,  and  submitted  the  case  as 
to  the  other  railway  on  the  other  issues  of  negligence.  The  jury  re- 
turned a  verdict  for  plaintiff  against  the  St.  Louis  &  San  Francisco 
Railway  Company  for  $10,000,  on  which  judgment  was  entered.  Motion 
for  new  trial  having  been  made  and  overruled,  the  St.  Louis  &  San  Fran- 
cisco Railway  Company  gave  notice  of  appeal  and  brings  the  case  before 
this  court  for  review. 

1.  Complaint  is  made  in  the  appellant's  first  assignment  of  error  that 
the  court  erred  in  overruling  its  application  for  continuance.  The  ap- 
plication is  based  upon  the  failure  of  appellant  to  procure  the  testimony 
of  Frank  White,  it  being  alleged  that  his  testimony  is  material  and  that 
due  diligence  had  been  used  to  procure  the  same.  The  suit  was  in- 
stituted on  December  2,  1901.  The  judgment  was  rendered  October  3, 
1902.  When  the  suit  was  instituted  the  witness,  Frank  White,  was  in 
the  defendant's  employ,  and  so  continued  until  the  latter  part  of  March, 
1902.  Defendant  propounded  interrogatories  to  the  witness,  which  were 
duly  crossed  and  a  commission  issued  thereon  March  19,  1902.  It  is 
not  shown  that  this  commission  was  placed  in  the  hands  of  an  officer  to 
be  executed.  After  the  witness  left  the  employment  of  defendant  he 
went  to  work  for  McCabe  &  Steen,  in  Sherman,  and  thereafter,  some 
time  in  April,  1902,  he  left  their  employ  and  moved  from  Grayson 
County.  Defendant  procured  its  claim  agent,  Spaulding,  to  search,  by 
writing  and  telegraphing,  to  all  probable  places  to  discover  the  where- 
abouts of  said  witness.  About  the  20th  of  June  the  agent  heard  that 
said  witness  was  at  some  point  in  Texas,  the  name  of  which  the  affiant 
was  not  able  to  give.  The  agent  visited  that  place  about  the  23d  of 
June,  but  found  that  White  had  left.  In  August,  1902,  the  witness  was 
located  at  Herrington,  Kan.,  but  upon  the  agent  arriving  there  he  found 
White  had  gone,  and  his  whereabouts  was  unknown.  The  application 
was  sworn  to  by  one  of  defendants'  attorneys.  It  did  not  contain  the 
affidavit  of  Spaulding,  who  made  the  search  for  the  witness.  The  affi- 
davit did  not  show  sufficient  diligence  to  procure  the  deposition  of  the 
witness  from  the  date  of  the  issuance  of  the  commission  and  prior  to  the 
time  the  witness  left  Grayson  County.  There  was  no  error  in  overruling 
the  application  for  continuance.  Missouri  K.  &  T.  Ry.  Co.  v.  Johnson, 
37  S.  W.  Rep.,  771 ;  Western  Union  Tel.  Co.  v.  Berdine,  2  Texas  Civ. 
App.,  517,  21  S.  W.  Rep.,  982;  Railway  Co.  v.  Scott,  71  Texas,  703; 
Railway  Co.  v.  Gage,  63  Texas,  568;  Hogan  v.  Railway  Co.,  88  Texas, 
679.  Again,  the  application  was  not  a  statutory  application,  but  was 
addressed  to  the  sound  discretion  of  the  trial  judge,  and  it  not  appearing 
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that  there  has  been  any  abuse  of  that  discretion,  his  action  thereon  will 
not  be  revised  by  this  court.  Guy  v.  Metcalf,  83  Texas,  37;  Eailway  Co. 
v.  Rowland,  35  S.  W.  Rep.,  31. 

2.  It  is  contended  that  the  trial  court  erred  in  overruling  the  de- 
fendant's motion  to  quash  the  deposition  of  C.  0.  Erand,  based  upon  the 
ground  that  the  commission  was  issued  in  less  than  five  days  from  the 
time  of  filing  interrogatories.  The  direct  interrogatories  propounded  to 
C.  0.  Brand  were  filed  in  the  clerk's  office  on  February  15,  1902,  and 
a  precept,  with  copy  of  interrogatories,  was  served  upon  defendant  on 
the  same  day.  On  February  20th,  counsel  for  defendant  filed  certain 
cross-interrogatories  to  said  witness.  Immediately  thereafter  on  the 
same  day  the  defendant's  counsel  took  out  a  commission  on  the  direct 
and  cross-interrogatories  to  take  the  deposition  of  said  Brand  and  placed 
same  in  the  hands  of  0.  D.  McBeynolds,  a  notary  public  in  and  for 
Grayson  County.  Thereafter  on  the  same  day  the  plaintiffs  counsel 
procured  a  commission  on  said  direct  and  cross-interrogatories  and 
placed  the  same  in  the  hands  of  one  H.  P.  Abney,  a  notary  public  in 
and  for  Grayson  County,  who  on  the  same  day  took  the  deposition  of 
C.  0.  Brand  and  made  return  of  same  into  court  on  February  21,  1902. 
After  the  defendants  had  placed  said  commission  in  the  hands  of  0.  D. 
McReynolds,  he  went  to  the  residence  of  said  witness,  C.  0.  Brand,  and 
there  had  a  conversation  with  Mrs.  Brand,  wife  of  said  C.  0.  Brand,  and 
failing  to  see  said  C.  0.  Brand,  he  reported  said  conversation  to  counsel 
for  defendants,  and  thereupon,  and  in  consequence  of  such  report  to 
them  by  said  McBeynolds,  said  counsel  for  defendants  did,  on  the  same 
day,  February  20, 1902,  propound  and  file  additional  cross-interrogatories 
to  said  witness,  C.  0.  Brand,  and  did  immediately  thereafter  on  the  same 
day,  and  after  the  commission  above  mentioned  had  been  issued  to  the 
plaintiff  and  defendants  respectively,  take  out  another  commission  upon 
the  direct  interrogatories  propounded  by  plaintiff  and  upon  the  first  and 
also  the  second,  or  additional,  cross-interrogatories  propounded  by  de- 
fendants to  said  witness,  and  did  again  place  the  same  in  the  hands  of  said 
0.  D.  McBeynolds,  a  notary  public  as  aforesaid,  and  did  take  the  de- 
position of  said  witness,  C.  0.  Brand,  upon  said  original  direct  interroga- 
tories to  him  propounded  by  plaintiff  and  upon  said  first  and  second  op 
additional  filed  cross-interrogatories  propounded  to  him  by  defendants. 
Said  deposition  was  duly  taken  on  the  same  date,  to  wit,  February  20, 
1902,  and  was  duly  returned  by  said  officer  and  filed  in  court  on  the 
21st  day  of  said  month,  and  was  among  the  papers  of  the  cause  at  the 
time  defendant's  motion  above  set  out  came  on  to  be  heard.  There  was 
no  error  in  overruling  the  motion  to  quash.  The  defendant  having  filed 
cross-interrogatories  to  the  witness  and  having  taken  out  a  commission  to 
take  the  deposition  of  the  witness,  the  plaintiff  was  entitled  to  a  commis- 
sion although  five  full  days  had  not  elapsed  since  the  service  of  the  no- 
tice and  precept  upon  defendant.  Heidenheimer  v.  Walthew,  2  Texas 
Civ.  App.,  501 ;  Knoxville  Fire  Ins.  Co.  v.  Hird,  4  Texas  Civ.  App.,  82, 
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23  S.  W.  Rep.,  393;  International  &  G.  N.  Ey.  Co.  v.  Bonders,  57 
Texas,  499 ;  Schunior  v.  Eussell,  83  Texas,  83.  Again,  it  is  not  shown 
that  defendant  was  injured  by  the  court's  ruling.  The  answers  of  the 
witness  to  the  additional  cross-interrogatories  were  on  file  and  were  no* 
offered  in  evidence  by  defendant. 

3.  Complaint  is  made  of  the  following  paragraph- of  the  court's 
charge,  to  wit :  "A  railway  company  is  not  an  insurer  of  the  safety  of 
its  machinery,  but  it  is  its  duty  to  exercise  ordinary  care  to  keep  its 
engine,  pilots  and  appliances  thereon  in  such  repair  as  to  render  same 
reasonably  safe  for  its  employes  to  discharge  the  duties  required  of 
them  with  a  reasonable  degree  of  safety,  and  if  a  railway  company  fails 
to  exercise  such  care,  and  such  failure  directly  and  proximately  caused 
injury  to  an  employe  in  the  discharge  of  his  duties,  and  such  injury 
be  not  proximately  caused  or  contributed  to  by  the  negligence  of  such 
employe,  then  the  railway  company  would  be  liable  to  such  employe  for 
the  damages,  if  any  were  sustained,  by  reason  of  such  injury."  The 
criticism  is  that  there  was  error  in  using  the  words  "reasonably"  and 
"reasonable"  instead  of  "ordinarily"  and  "ordinary."  Plaintiff  was  a 
switchman  working  with  the  road  engine.  An  engine  of  this  kind  is 
much  more  dangerous  for  switching  purposes  than  a  regular  switch 
engine..  On  the  latter  there  is  no  pilot,  but  there  is  a  step  running 
across  the  front  of  the  engine  for  a  man  to  stand  upon.  The  court  had 
in  a  former  paragraph  instructed  the  jury  that  the  appellee  assumed 
all  the  risks  and  dangers  ordinarily  incident  to  his  employment,  and 
also,  at  the  request  of  defendant,  had  instructed  them  that:  "The  fact 
that  defendant  was  using  a  road  engine,  instead  of  a  switch  fengine,  at 
the  time  plaintiff  was  injured  is  not  material  in  this  case,  and  you  can 
not  find  in  favor  of  plaintiff  on  account  thereof,  even  though  you  may 
believe  that  a  switch  engine  would  have  been  safer."  Considering  the 
charge  as  a  whole,  in  connection  with  the  special  charge  given,  there  is 
no  error  in  the  paragraph  of  the  charge  complained  of,  and  hence  the 
criticism  is  not  well  taken. 

4.  It  is  insisted  that  the  trial  court  erred  in  instructing  the  jury 
as  follows:  "And  if  you  further  believe  from  the  evidence  that  said 
step  was  out  of  repair  and  loose,  and  that  the  same  had  been  out  of 
repair  and  loose  such  a  length  of  time  prior  to  the  injury  as  that  de- 
fendant in  the  exercise  of  ordinary  care  would  have  discovered  the 
same  in  time  bv  the  use  of  ordinary  care,  to  have  remedied  the  same 
before  the  injury,"  etc.  The  contention  is  that  there  is  no  evidence 
upon  which  to  predicate  the  above  charge.  H.  Gorman  testified :  "I  was 
the  regular  engineer  on  engine  405  from  about  the  month  of  April, 
1901,  to  the  1st  of  January,  1902,  and  as  such  engineer  it  was  my 
duty  to  inspect  engines.  I  inspected  them  at  all  terminal  points  and 
sometimes  on  the  road.  In  October,  1901,  I  ran  engine  No.  405  on 
the  following  days:  October  1th  to  13th,  inclusive.  Arrived  in  Sher- 
man on  October  8th  with  said  engine,  after  which  it  was  used  by  the 
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switching  crew."  Engine  405  was  the  engine  upon  which  appellee  re- 
ceived his  injuries.  There  was  evidence  that  at  the  time  of  the  acci- 
dent, or  within  an  hour  thereafter,  the  step  of  the  engine  or  pilot  was 
loose.  The  step  on  the  engineer's  side  was  a  little  looser  than  the 
one  on  the  fireman's  side.  The  screws  and  bolts  were  not  gone  out  of 
the  steps,  but  the  wood  had  worn  away  until  the  steps  were  perfectly 
loose.  The  witness  McKelvey,  who  was  a  mechanic  in  charge  of  ap- 
pellant's motive  and  car  department  at  the  time  of  the  accident,  testi- 
fied that  between  the  10th  and  15th  of  October,  1901,  he  examined  the 
step  on  the  pilot  and  found  it  loose.  He  says :  "I  would  not  let  them 
switch  with  that  engine  in  the  shape  in  which  it  was."  The  record  does 
not  disclose  any  facts  to  justify  the  belief  that  the  step  became  loose 
and  unsafe  after  the  accident.  We  think  the  evidence  was  sufficient  to 
require  the  submission  of  the  issue  presented  in  the  charge  quoted,  and 
it  would  seem  that  by  the  use  of  ordinary  care  in  the  matter  of  inspec- 
tion the  defendant  should  have  discovered  the  defect  and  remedied  the 
same.  These  remarks  dispose  of  appellant's  sixth,  seventh,  ninth,  tenth 
and  eleventh  assignments  of  error. 

5.  In  the  eighth,  twelfth,  thirteenth  and  fourteenth  assignments  of 
error  complaint  is  made  of  the  action  of  the  court  in  submitting  the 
issue  of  discovered  peril,  the  contention  being  that  the  evidence  is  not 
sufficient  to  authorize  its  submission.  The  pleadings  of  plaintiff'  pre- 
sented the  issue  of  discovered  peril.  There  was  evidence  that  the  en- 
gineer in  charge  of  the  engine  saw  Skaggs  at  the  time  his  foot  slipped 
from  the  step  of  the  pilot.  He  says:  "At  the  time  of  the  accident 
I  was  running  the  engine  and  watching  every  move  he  made.  I  saw 
him  make  a  step  for  the  pilot,  get  upon  the  footplate,  when  his  foot 
slipped;  also  his  handhold."  He  further  testified  that  at  that  time 
the  engine  was  running  three  or  four  miles  an  hour.  Skaggs  says  that 
after  his  foot  slipped  off  and  he  fell  he  was  dragged  from  fifteen  to 
twenty-five  feet.  Another  witness  testified  to  having  examined  the 
ground  where  the  accident  occurred  and  it  indicated  something  had 
been  dragged  about  twenty  feet.  There  was  expert  testimony  that  an 
engine  moving  three  or  four  miles  an  hour  without  cars  attached,  with 
proper  brake  appliances  could  be  stopped  in  six  or  seven  feet.  The  evi- 
dence was  sufficient  to  authorize  the  submission  of  the  issue  of  dis- 
covered peril.  There  was  no  error  in  refusing  the  special  charges,  the 
refusal  of  which  is  made  the  ground  of  the  tenth,,  eleventh  and  twelfth 
assignments  of  error.  The  general  charge  of  the  court  fairly  embraced 
the  law  on  this  issue. 

6.  The  sixteenth,  seventeenth,  eighteenth  and  nineteenth  assign- 
ments raise  the  question  of  the  sufficiency  of  the  evidence  to  support 
the  verdict.  The  previous  remarks  dispose  of  these  assignments  ad- 
versely to  appellant.  The  verdict  embraces  a  finding  that  the  steps  on 
the  pilot  of  engine  405,  at  the  time  of  the  accident,  were  defective,  and 
had  been  in  a  defective  condition  a  sufficient  length  of  time  for  appellant 
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to  have  discovered  and  remedied  the  defect  prior  to  the  time  of  the 
accident  to  Skaggs.  Also,  that  the  engineer  in  charge  of  the  engine 
discovered  that  appellee  was  in  peril  in  time  to  have  stopped  the  en- 
gine by  the  use  of  the  appliances  at  his  command  and  avoided  the 
accident.  That  in  these  respects  there  was  negligence  for  which  de- 
fendant is  liable,  and  as  a  proximate  result  of  such  negligence  appellee 
was  injured  and  sustained  damage  in  the  amount  of  the  verdict.  In 
deference  to  the  verdict,  we  so  find. 

7.  Complaint  is  made  of  the  following  special  charge,  given  at  the 
request  of  plaintiff:  "The  defendant,  being  a  corporation,  transacts 
business  through  its  officers,  agents  and  employes.  If  a  defendant  dele- 
gates to  its  agent- or  employe  a  certain  work,  and  such  agent  or  employe 
in  the  discharge  of  such  work  is  guilty  of  negligence  as  in  the  court's 
charge  defined,  such  negligence  would  be  that  of  defendant"  This 
charge  is  not  subject  to  the  criticism  made  by  appellant.  It  announces 
a  correct  proposition,  and  we  do  not  think  the  jury  could  have  placed 
the  construction  thereon  contended  for  by  appellant,  or  have  been 
misled  thereby. 

8. ,  Complaint  is  made,  in  assignments  21  to  29,  inclusive,  of  the 
action  of  the  trial  court  in  excluding  certain  testimony.  We  have  con- 
sidered the  several  assignments  complained  of  and  are  of  the  opinion 
that  the  same  present  no  reversible  error,  and  the  said  assignments  are 
therefore  overruled. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v. 

J.  W.  Harbison. 

Decided  May  2,  1903. 

1.— Negligence— Definition— Carrier  of  Passengers— Degree  of  Care. 

Negligence,  when  applied  to  carriers  of  passengers,  means  a  failure,  in  the 
performance  of  duty  imposed  by  law  for  the  protection  of  others,  to  exercise 
that  high  degree  of  care  in  acting  and  refraining  from  acting  which  very  com* 
petent  and  prudent  persons  would  usually  exercise  under  the  same  or  similar 
circumstances. 

2. — Same — Charge  Not  on  Weight  of  Evidence. 

A  charge  instructing  that  if  the  carrier  failed  to  use  the  requisite  high 
degree  of  care  as  to  stopping  its  train  long  enough  for  the  passenger  to  alight, 
this  would  be  negligence  for  which  it  would  be  liable  if  it  was  the  proximate 
cause  of  the  injury  and  plaintiff  was  not  guilty  of  contributory  negligence,  was 
not  erroneous  as  being  on  the  weight  of  evidence  in  that  it  informed  the  jury 
that  a  failure  to  use  the  requisite  high  degree  of  care  under  the  circumstances 
stated  was  negligence  as  a  matter  of  law. 

3. — Same — Belief— Degree  of  Care. 

A  charge  was  erroneous  which  made  the  question  of  the  carrier's  negligence 
depend  on  the  belief  of  its  conductor  that  the  passenger  had  alighted  from  the 
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train  at  the  time  he  put  it  in  motion,  and  his  use  of  ordinary  care  under  the 
circumstances. 

4. — Same — Charge  Referring  to  Petition. 

.  In  an  action  for  personal  injuries  a  charge  referring  the  jury  to  the  peti- 
tion to  ascertain  the  acts  of  negligence  alleged  was  not  error  where  no  request 
was  made  for  instructions  more  specific  in  this  respect. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

E.  B.  Perkins  and  Frost,  Neblett  &  Blanding,  for  appellant. 

Richardson  &  Watkins,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  J. 
W.  Harrison  against  appellant  to  recover  damages  for  personal  injuries 
sustained  by  his  wife,  J.  V.  Harrison,  while  a  passenger  on  one  of  ap- 
pellant's trains  going  from  Tyler  to  Brownsboro,  Texas,  in  attempting 
to  alight  from  said  train.  A  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff,  and  defendant  has  appealed. 

Conclusions  of  Fact — In  the  month  of  February,  1901,  J.  V.  Har- 
rison, wife  of  appellee,  purchased  a  ticket  at  Tyler,  Texas,  for  passage 
over  appellant's  road  to  Brownsboro,  Texas.  She  boarded  the  train  and 
took  a  seat  in  the  back  end  of  the  rear  coach.  When  the  train  reached 
Brownsboro,  and  as  soon  as  it  stopped,  Mrs.  Harrison  started,  with  her 
5-months-old  baby  in  her  arms,  to  get  off  the  car  at  the  rear  end  thereof. 
While  attempting  to  alight,  and  just  as  she  had  reached  the  bottom  step 
of  the  car,  the  train  started  up  and,  while  it  was  in  motion,  Mrs.  Har- 
rison jumped  from  the  car.  She  testified  that  when  the  train  started 
she  saw  she  was  going  to  fall,  and  this  was  the  reason  she  jumped.  She 
fell  and  was  injured.  The  train  did  not  stop  at  Brownsboro  a  reason- 
able length  of  time  to  permit  passengers  to  disembark  therefrom  in 
safety,  and  in  this  respect  the  servants  and  agents  of  appellant  operat- 
ing the  train  were  negligent.  They  were  also  negligent  in  putting  the 
train  in  motion  before  parties  desiring  to  leave  same  had  time  to  do  so. 

In  deference  to  the  verdict,  we  find  that  Mrs.  Harrison  was  not  guilty 
of  negligence  in  attempting  to  alight  from  the  train  while  it  was  in 
motion,  and  that  she  sustained  injuries  whereby  appellee  has  been  dam- 
aged in  the  amount  found  by  the  jury. 

Appellant  complains  of  the  following  clause  of  the  court's  charge: 
"Negligence,  when  applied  to  carriers  of  passengers,  means  a  failure  in 
the  performance  of  duty,  imposed  by  law  for  the  protection  of  others,  # 
to  exercise  that  high  degree  of  care,  in  acting  and  refraining  from  act- 
ing, which  very  competent  and  prudent  persons  would  usually  exercise 
under  the  same  or  similar  circumstances."  The  contention  is  without 
merit.  The  charge  correctly  defines  the  duty  owed  by  the  carrier  to  a 
passenger  and  the  degree  of  care  imposed  by  law  upon  the  carrier  in 
the  performance  of  such  duty. 

32  Civil— 24.  r 


370  St.  L.  S.  W.  Ry.  Co.  v.  Harbison. 

In  a  subsequent  clause  of  the  charge  the  court  instructed  the  jury 
as  follows:  "It  was  the  duty  of  the  defendant,  company  to  stop  its 
train  at  Brownsboro  station,  on  the  occasion  in  question,  a  reasonably 
sufficient  length  of  time  to  enable  plaintiff's  wife  to  alight  therefrom 
in  safety,  and  a  failure  on  the  part  of  defendant's  employes  in  charge 
of  its  train  to  use  that  high  degree  of  care  to  discharge  such  duty  which 
very  prudent  and  competent  persons  would  usually  have  exercised  under 
the  circumstances,  would  be  negligence  of  the  defendant  company  for 
which  it  would  be  liable  to  the  plaintiff  for  any  injuries  to  his  wife  as  the 
evidence  may  show  was  the  approximate  and  direct  result  of  such  neg- 
ligence, provided  that  plaintiff's  wife  was  at  such  time  not  herself  guilty 
of  contributory  negligence."  This  charge  is  also  complained  of  as  be- 
ing erroneous,  in  that  it  informs  the  jury,  as  a  matter  of  law,  that  the 
failure  to  use  that  high  degree  of  care  to  stop  the  train  a  reasonably 
sufficient  length  of  time  to  enable  plaintiff's  wife  to  alight  in  safety  was 
negligence.  The  charge  is  not  subject  to  the  criticism  made.  It  cor- 
rectly defines  the  appellant's  duty,  and  states  the  circumstances  under 
which  the  carrier  would  be  liable,  and  leaves  it  for  the  jury  to  deter- 
mine whether  the  circumstances  existed.  The  appellant's  duty  to  Mrs. 
Harrison  did  not  terminate  until  she  had  alighted  from  the  train.  Rail- 
way v.  Miller,  79  Texas,  79. 

Complaint  is  made  of  the  action  of  the  court  in  refusing  the  follow- 
ing special  charge  requested  by  appellant:  "If  you  believe  from  the 
evidence  that  the  conductor  in  control  of  the  train  gave  the  signal  to 
put  the  train  in  motion  under  the  belief  that  the  wife  of  plaintiff  had 
departed  from  the  train,  and  you  further  believe  from  the  evidence  in 
so  doing,  if  he  did  so,  he  acted  as  a  reasonably  prudent  person  would 
have  acted  under  the  same  circumstances,  then  you  will  find  for  the 
defendant."  This  charge  made  the  question  of  negligence  on  the  part 
of  the  railway  company  depend  on  the  belief  of  the  conductor,  and  in 
this  respect  it  does  not  announce  a  correct  proposition.  It  was  also 
erroneous  in  requiring  of  the  conductor  only  ordinary  care,  which  is 
not  the  care  owed  by  a  carrier  to  its  passengers.  The  court's  charge 
fairly  submitted  the  issues  involved,  and  there  was  no  error  in  refus- 
ing the  special  charge. 

Under  appellant's  fifth  and  sixth  specifications  of  error,  which  are 
grouped,  it  is  contended  that  the  charge  of  the  court  is  erroneous  be- 
cause it  refers  the  jury  to  the  petition  to  ascertain  the  acts  of  negli- 
gence charged.  The  charge  did  not  state  the  various  acts  of  negligence 
set  up  by  plaintiff,  but  referred  the  jury  to  the  acts  of  negligence 
charged  in  plaintiff's  petition,  and  authorized  a  recovery  if  they  found 
such  negligence  to  exist.  The  charge  was  not  erroneous  in  this  re- 
spect. If  the  appellant  desired  a  more  specific  charge  as  to  the  acts 
of  negligence,  he  should  have  asked  a  charge  covering  this  omission. 

It  is  insisted  that  the  verdict  of  the  jury  is  excessive,  and  that  for 
this  reason  the  court  should  have  granted  appellant's  motion  for  a  new 
trial  based  upon  that  ground.    The  verdict  is  for  $412.50,  and  while  it 
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is  large,  yet  there  is  evidence  which,  in  our  opinion,  justified  the  jury 
in  their  finding,  and  in  deference  to  their  verdict  we  conclude  that  the 
contention  is  without  merit. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Sallie  Binion  v.  John  Habris. 

Decided  May  2,  1903. 

1.— School  Land— Purchase— Trespass  to  Try  Title— Prima  Fade  Case. 

Plaintiff,  suing  in  trespass  to  try  title  for  school  land,  made  out  a  prima 
facie  case  by  proof  showing  a  classification  and  appraisement  of  the  land,  and 
that  thereafter  she,  being  qualified  to  purchase,  made  regular  application  for  the 
land  on  January  7,  1901,  and  that  upon  such  application  it  was  awarded  to  her 
by  the  Land  Commissioner. 

3. — Same— Presumption  of  Regularity. 

Such  prima  facie  case  was  not  overcome  by  defendant's  showing  that  one 
I.,  under  whom  he  claimed,  had  duly  applied  as  an  actual  settler  to  purchase 
the  land  November  27,  1900,  which  application  was  rejected,  both  defendant  and 
I.  being  in  every  way  qualified  to  purchase,  since  in  the  absence  of  a  further 
showing  that  the  award  was  wrongfully  made  to  plaintiff,  or  that  I.'s  appli- 
cation was  wrongfully  rejected,  the  presumption  in  favor  of  the  regularity  of 
the  Commissioner's  action  obtained. 


3.- 

Proof  that  the  land  was  placed  on  the  market  in  1897  and  awarded  to 

Slaintiff  in  1901:  did  not  show  necessarily  that  it  was  on  the  market  when 
efendant  applied  to  purchase  it  November  27,  1900,  since  it  might  have  been 
taken  off  the  market,  and  the  fact  that  it  was  reclassified  January  4,  1901, 
tended  to  show  that  this  had  been  done. 

Appeal  from  the  District  Court  of  Scurry.  Tried  below  before  Hon. 
Arthur  Yonge,  Special  Judge. 

Ed  J.  Hamner,  for  appellant. 

C.  R.  Kinchen  and  Jenkins  &  McCartney,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
brought  by  appellant  against' appellee  to  recover  a  quarter  section  of 
public  free  school  land  in  Scurry  County.  The  land  in  controversy  had 
been  duly  classified  and  appraised  on  February  22,  1897,  and  reclassified 
and  appraised  on  January  4,  1901.  Appellant,  who  was  in  every  respect 
qualified  to  mate  the  purchase,  regularly  applied  for  the  land  as  ad- 
ditional land  January  7,  1901,  which  application  was  filed  in  the 
General  Land  Office  three  days  later,  and  on  February  27,  1901,  the 
Commissioner  awarded  the  land  to  her.  Upon  proof  of  the  facts  here 
suggested,  appellant  was  entitled  to  recover,  unless  the  appellee  in  some 
manner  overcame  the  prima  facie  case  thus  made  out  by  showing  that 
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the  award  to  her  had  been  wrongfully  made.  Landers  v.  Boliver,  73 
S.  W.  Rep.,  1075 ;  Boaz  v.  Powell,  96  Texas,  3,  69  S.  W.  Rep.,  976 ;  Bell 
v.  Williams,  29  Texas  Civ.  App.,  109,  66  S.  W.  Rep.,  1119;  Davis  v. 
McCauley,  28  Texas  Civ.  App.,  211,  66  S.  W.  Rep.,  1124;  Reeves  v. 
Smith,  23  Texas  Civ.  App.,  711,  58  S.  W.  Rep.,  185.  Appellee  does 
not  controvert  this,  but  insists  that  the  prima  facie  case  of  appellant 
was  sufficiently  overcome  by  his  proof  which  showed  that  he  claimed 
through  proper  conveyance  from  one  Ingram,  who  applied  to  purchase 
the  land  as  an  actual  settler  on  November  27,  1900,  which  application 
was  rejected  by  the  Land  Commissioner  on  January  4,  1901,  both  In- 
gram and  himself  being  in  every  way  qualified  to  make  the  purchase, 
and  having  fully  complied  with  the  law  in  every  respect. 

But  this  contention  is  not  correct.  Before  appellee  can  %  be  said  to 
have  met  the  prima  facie  case  of  appellant,  he  must  have  proved  one  of 
two  things — i.  e.,  that  the  award  to  her  was  wrongfully  made,  or  that 
his  application  (the  application  of  Ingram)  was  wrongfully  rejected. 
The  grounds  upon  which  the  Commissioner  rejected  the  application 
are  not  even  shown,  and  the  presumptions  which  the  courtB  indulge  in 
favor  of  the  regularity  of  the  acts  of  that  official  apply  with  as  much 
force  to  a  rejected  application  as  to  an  award.  His  action  in  this  re- 
spect is  presumed  to  be  regular  until  the  contrary  is  shown.  Appellee's 
proof  that  the  land  had  been  placed  upon  the  market  in  1897,  in  the 
face  of  the  rejection  of  his  application  and  an  award  to  appellant  in 
1901,  did  not  prove  that  the  land  was  on  the  market  at  the  date  of 
his  application  to  purchase.  It  may  have  been  sold,  and  thus  taken 
off  the  market.  But  proof  by  appellant  of  classification  and  appraise- 
ment on  January  4,  1901,  and  award  to  her  on  February  27th,  there- 
after, did  prove  that  the  land  was  on  the  market  when  she  applied  to 
purchase,  and  it  was  not  incumbent  upon  her  to  go  further  and  prove 
that  the  application  of  appellee  was  properly  rejected. 

The  fact  that  the  land  was  again  classified  and  appraised  on  January 
4,  1901,  is  evidence  tending  to  prove  that  it  had  for  some  reason  been 
taken  off  the  market  since  the  first  classification  and  appraisement. 

For  the  error  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


/ 
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J.  W.  Mitchell  v.  C.  A.  Johnson. 

Decided  May  2,  1903. 

School  Land— Lease— Purchase. 

Where  a  section  of  State  school  land  was  sold  to  W.,  who  was  duly  quali- 
fied to  purchase  it,  and  such  sale  was  made  during  the  existence  of  a  lease  of 
the  land  by  the  State,  but  the  lessee  had  assigned  the  lease  to  W.,  this  removed 
the  obstacle  to  the  sale  interposed  by  the  lease,  and  the  Commissioner  there- 
upon had  authority  to  make  the  sale.  Following  Tolleson  v.  Rogan,  96  Texas, 
424. 

Appeal  from  the  District  Court  of  Borden.    Tried  below  before  Hon. 
W.  E.  Smith. 

Ed  J.  Hamner,  for  appellant. 

E.  R.  Yellott,  for  appellee. 

CONNEB,  Chief  Justice. — This  suit  was  instituted  by  appellee  to 
recover  section  106,  block  25,  of  State  school  land  in  Borden  County. 
The  section  in  controversy  was  duly  classified  as  dry  grazing  land,  and 
appraised  at  $1  per  acre  on  September  3,  1898,  and  appellee,  who  was  a 
qualified  purchaser,  became  an  actual  settler  thereon,  as  the  verdict  in 
his  favor  establishes,  and  as  such  applied  in  due  form  to  purchase  it  on 
September  3,  1900.  Appellee's  application,  obligation  and  first  payment 
as  required  by  law  were  duly  forwarded  and  received,  but  the  Commis- 
sioner of  the  General  Land  Office  rejected  his  application  on  the  ground 
that  the  land  had  been  sold  to  one  6.  W.  Williams  on  August  27,  1900. 
On  August  22,  1900,  Williams  had  become,  by  mesne  conveyances,  the 
owner  and  substituted  purdhaser  from  the  State  of  section  134,  State 
school  land,  which  was  within  a  radius  of  five  miles  of  said  section  106, 
and  which  had,  on  August  21,  1895,  been  sold  to  one  W.  P.  Coats,  who 
thereafter  had  made  due  proof  of  his  three  years'  continued  occupancy 
as  required  by  law.  After  such  proof  of  occupancy  by  Coats,  and  after 
Williams  had  been  duly  substituted  in  the  Land  Office  as  the  purchaser 
of  said  section  134,  Williams,  on  August  25,  1900,  duly  applied  to  pur- 
chase the  section  in  controversy  as  additional  to  his  home  section  134, 
and  the  Commissioner  awarded  said  section  106  to  him  as  such  addi- 
tional land  on  August  27,  1900.  This  latter  purchase  and  award  is  in 
all  things  regular,  unless  otherwise  affected  by  the  fact  that  section  106, 
on  August  30,  189$,  had  been  duly  leased  for  a  term  of  five  years  to 
one  T.  Harrison  who  had  paid  rental  in  full  for  the  term  at  the  date 
of  his  lease,  but  who  duly  assigned  the  same  to  G.  W.  Williams,  August 
25,  1900. 

Appellant,  on  November  20,  1901,  became  the  owner  by  purchase  of 
all  right,  if  any,  Williams  acquired  in  the  section  in  controversy. 

The  court  submitted  only  the  issue  made  in  the  pleadings  and  proof 
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of  appellee's  settlement,  instructing  the  jury  that  if  they  found  "that 
on  September  3  and  5,  1900,  when  the  plaintiff  C.  A.  Johnson  made 
and  filed  his  application  to  purchase  the  land  in  controversy,  he  was  an 
actual  settler  thereon  in  good  faith  for  the  purpose  of  making  same  his 
home,  you  will  find  for  the  plaintiff,  and  so  say  by  your  verdict/' 

Error  is  assigned  to  this  charge,  and  we  think  it  evident  from  the 
mere  statement  of  facts  above  given  that  the  assignment  must  be  sus- 
tained. The  trial  was  upon  the  20th  day  of  October,  1902,  and  the 
trial  judge  evidently  adopted  the  theory  that  section  106  was  not  upon 
the  market  at  the  date  of  the  Williams  application  and  award  by  reason 
of  the  then  unexpired  lease  to  Harrison.  But  in  view  of  its  assign- 
ment to  Williams  and  of  the  recent  decision  of  our  Supreme  Court  in 
the  case  of  Tolleson  v.  Eogan,  96  Texas,  424,  7  Texas  Ct.  Kep.,  128,  this 
view  can  not  now  be  sustained.  Under  the  law  as  construed  in  the 
Tolleson  case  the  transfer  of  the  lease  to  Williams  "removed  the  obstacle 
to  a  sale  interposed  by  the  lease/9  and  gave  room  for  xhe  exercise  of  the 
power  of  the  Commissioner  to  sell  and  of  the  appellant  Williams  to  buy. 
The  prior  sale  to  Williams  being  therefor  valid,  and  appellant  without 
controversy  having  acquired  Williams'  right,  it  follows  that  the  judg- 
ment should  be  reversed  and  here  rendered  for  appellant,  and  it  is  so 
ordered. 

Reversed  and  rendered. 


J.  R.  Price  v.  John  Bates  et  al. 

Decided  May  2,  1903. 

1.— School  Land— Actual  Settlement. 

Evidence  held  sufficient  to  show  that  defendant  was  an  actual  settler  on 
certain  school  land  at  the  time  his  application  was  filed  in  the  General  Land 
Office,  although  at  the  date  of  the  application  he  had  only  staid  one  night  on 
the  land,  add  had  not  removed  his  family  and  household  goods  to  it. 

2. — Same — Mistake  as  to  Boundary  Line. 

Where  the  house  which  defendant  occupied  was  near  the  line  of  the  school 
land,  and  was  supposed'  to  be  on  it,  and  he  believed  in  good  faith  that  it  was 
on  the  land,  his  rights  were  not  prejudiced  by  the  mistake,  if  the  house  was  in 
fact  not  on  the  land. 

3. — Same— Charge— Diligence  to  Discover  Mistake. 

Where  there  was  no  one  in  actual  possession  of  the  land,  and  it  was  not 
shown  that  there  existed  any  general  knowledge  of  a  certain  survey  of  it  which 
showed  the  house  not  on  the  land,  and  defendant  testified  'that  he  had  no  knowl- 
edge of  such  survey,  the  court  properly  refused,  as  not  warranted  by  the  evi- 
dence, to  charge  that  if  the  jury  found  that  the  house  was  not  on  the  land, 
and  that  defendant,  by  the  exercise  of  reasonable  diligence,  could  have  ascer- 
tained that  it  was  not,  they  should  find  for  the  plaintiff. 

4. — Same — Inquiry — Good  Faith. 

As  a  matter  of  law,  defendant  was  not  bound  to  accept  as  true  the  claim 
that  the  house  was  on  a  different  tract,  or  to  inquire  of  those  holding  construc- 
tive possession,  such  matters  going  only  to  the  question  of  his  good  faith  in 
making  the  settlement. 
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Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  G.  A.  Brown. 

Cook  &  Cook,  for  appellant. 

J.  A.  Lucky  and  W.  D.  Berry,  for  appellees. 

CONNER,  Chief  Justice. — The  appellant  Price  instituted  this  suit 
to  recover  the  north  one-half  of  section  16,  in  block  3,  surveyed  by  virtue 
of  certificate  1108,  issued  to  the  Houston  &  Texas  Central  Railway  Com- 
pany, for  the  benefit  of  the  public  free  school  fund.  A  trial  resulted  in  a 
judgment  for  appellee. 

The  undisputed  facts  show  that  the  land  in  controversy  had  been  duly 
sold  to  one  Snyder  in  April,  1889,  and  that  appellant  on  August  8, 1896, 
acquired  the  Snyder  title.  The  Snyder  purchase,  however,  was  duly 
forfeited  by  the  Commissioner  of  the  General  Land  Office  July  20, 
1899,  for  nonpayment  of  interest.  On  September  2,  1899,  the  appellee 
Bates  made  application  in  due  form  to  purchase  as  an  actual  settler, 
and  the  land  was  awarded  to  him  by  the  Commissioner  as  such  actual 
settler  on  February  16,  1900.  In  October,  1899,  after  appellee's  said 
application,  and  after  his  application,  obligation  and  first  payment  had 
been  duly  forwarded  to  and  received  by  the  proper  State  officers,  appel- 
lant sought  to  have  the  Snyder  purchase  reinstated,  but  which  appli- 
cation to  reinstate  was  denied  by  the  Commissioner  on  the  ground  that 
the  land  had  been  sold  to  appellee  on  the  5th  day  of  September,  1899. 

Sayles'  Texas  Civil  Statutes,  article  4218f,  among  other  things,  pro- 
vides that  in  cases  "where  lands  have  been  forfeited  to  the  State  for  the 
nonpayment  of  interest,  the  purchasers  or  their  vendees  may  have  their 
claims  reinstated  on  their  written  request  by  paying  into  the  treasury 
the  full  amount  of  interest  due  on  such  claims  up  to  the  date  of  rein- 
statement, provided  that  no  rights  of  third  persons  may  have  inter- 
vened/7 Appellant,  in  his  application  to  reinstate  the  Synder  purchase, 
fully  complied  with  this  provision  of  the  law,  and  he  was  entitled  to 
have  the  reinstatement  sought,  unless  appellee  has  shown  in  himself  an 
intervening  right.  This  he  has  undoubtedly  done  if  he  has  sufficiently 
shown  that  he  was  an  actual  settler  on  the  land  in  controversy  at  the 
date  of  his  application  in  September,  1899,  this  being  the  principal 
issue  tried  below,  and  the  one  to  which  appellant's  assignments  of  error 
mainly  relate. 

It  is  insisted  that  the  evidence  is  insufficient  to  sustain  the  verdict 
in  the  particular  indicated,  but  after  a  careful  consideration  of  the  evi- 
dence we  can  not  think  so.  There  is  a  controversy  in  the  evidence  as 
to  whether  a  house  erected  by  Snyder  was  situated  on  the  north  half 
of  section  16,  or  on  section  13,  which  adjoined  section  16.  Appellee 
testified:  "On  September  1,  1899,  I  was  in  Vernon,  and  learned  that 
the  north  half  of  section  No.  16,  the  land  in  question  in  this  suit,  was 
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on  the  market  for  sale.  I  left  town  in  the  evening  and  went  out  to  it 
and  reached  there  late  in  the  evening  of  the  1st  day  of  September.  I 
went  into  the  house  and  slept  there  that  night.  I  had  with  me  a  quilt 
and  an  extra  pair  of  pants.  I  did  not  have  anything  to  eat  or  provision 
or  anything  else  with  me  or  in  the  house  except  the  quilt  and  a  pair  of 
pants,  nor  was  any  person  or  any  of  my  family  with  me.  I  then  came 
to  Vernon  the  next  morning  and  made  my  application  and  swore  to  it 
as  an  actual  settler  and  mailed  it  that  evening  to  the  General  Land 
Office,  and  sent  the  first  payment  to  the  Treasurer.  I  went  back  on  the 
evening  of  the  2d  of  September  to  my  father's  house,  where  my  wife 
was,  and  stayed  at  his  house  all  night,  and  the  next  day  I  went  over  to 
the  place  where  I  had  lived  the  year  before  and  where  my  household  goods 
were  and  stayed  all  night  there  on  the  3d  of  September,  and  on  the  4th 
I  loaded  my  wagon  with  my  household  goods  and  started  back  to  the 
north  half  of  said  section  No.  16  and  reached  there  about  dark  on  the 
evening  of  the  4th,  and  have  been  living  there  ever  since.  When  I  en- 
tered the  house  I  believed  that  it  was  situated  on  the  north  half  of  said 
section  No.  16.  I  had  heard  that  Snyder  bought  said  section  No.  16 
and  built  the  house  and  the  fence  that  run  just  west  of  the  house  and 
east  of  the  road.  When  I  learned  that  it  was  claimed  by  some  that  the 
house  was  on  section  No.  13,  I  moved  it  about  the  last  of  March,  1900, 
over  to  a  point  east  of  where  it  originally  stood,  and  where  it  was  certain 
that  it  would  be  on  said  section  No.  16.  *  *  *  I  did  not  know  at 
the  time  I  moved  in  the  house  that  Nabers  had  ever  made  a  survey  of 
the  lines  of  said  sections  16  and  13,  or  either  of  them.  I  knew  that  this 
public  road  (between  the  sections)  was  recognized  in  the  community 
where  this  land  is  situated  as  being  the  dividing  or  boundary  line  be- 
tween said  sections.  I  had  worked  the  road  there  myself,  and  had  never 
heard  the  matter  questioned  until  after  I  had  moved  into  the  house  and 
G.  M.  Blackman  commenced  to  assert  some  claim  to  the  house,  and  then, 
to  be  certain  I  would  be  on  section  16,  I  moved  the  house  about  100 
feet.  I  moved  all  of  my  household  goods  into  said  house  on  the  evening 
of  the  4th  of  September,  1899,  and  I  have  lived  in  said  house  ever  since. 
I  went  in  said  house  myself  on  the  night  of  the  1st  of  September,  1899, 
with  a  part  of  my  things.  My  wife  was  sick  at  the  time  and  was  not  able 
to  go  in  until  the  4th  of  September,  1899." 

As  indicated  the  evidence  was  conflicting  as  to  whether  the  house 
mentioned  was  in  fact  situated  on  section  16.  We  think  it  sufficient  to 
sustain  a  finding  that  it  was,  but  whether  so  or  not,  it  clearly  justifies 
the  conclusion  that  appellee  in  good  faith  so  believed  and  he  hence  is 
not  prejudiced  by  the  mistake,  if  any.  Hall  v.  White,  94  Texas,  452, 
61  S.  W.  Rep.,  385 ;  Martin  v.  Marr,  26  Texas  Civ.  App.,  55,  62  S.  W. 
Rep.,  932 ;  Moody  v.  Hahn,  25  Texas  Civ.  App.,  474,  62  S.  W.  Rep.,  940. 

The  court  properly  fleclined  to  instruct  the  jury  as  requested  in  special 
charge  number  1,  to  the  effect  that  if  they  found  said  house  was  situated 
on  section  13,  and  "that  defendant  by  the  exercise  of  reasonable  dili- 
gence and  inquiry  of  those  in  possession  could  and  would  have  ascer- 
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tamed  that  the  house  was  not  on  the  north  half  of  said  section  16,  ycu 
will  find  for  the  plaintiff."  No  one  was  in  actual  possession.  It  is  not 
shown  that  there  existed  any  general  knowledge  of  the  survey  hy  J.  A. 
Nabers  upon  which  is  founded  the  contention  indicated.  Appellee  tes- 
tified that  at  the  time  he  moved  into  the  house  he  did  not  know  that 
Nabers  had  "ever  made  a  survey  of  the  lines  of  said  sections  16  and  13 
or  either  of  them,"  and  it  hence  appears  that  there  is  nothing  in  the 
evidence  requiring  the  charge  requested.  Besides,  as  matter  of  law 
appellee  was  not  bound,  as  this  charge  seems  to  imply,  to  accept  as  true 
the  claim  that  the  house  was  on  section  13,  or  to  inquire  of  those  holding 
constructive  possession.  The  issue  was  material,  if  at  all,  only  upon  the 
issue  of  appellee's  good  faith  in  making  settlement,  and  this  was  sub- 
mitted to  the  jury  in  the  general  charge,  which  we  think  not  subject 
to  the  objections  urged  thereto. 
Finding  no  reversible  error  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  very  earnestly  insisted  that  we  were  in  error,  among  other  things, 
in  concluding  that  the  evidence  was  sufficient  to  support  a  finding  that 
the  house  mentioned  in  the  original  opinion  "was  in  fact  situated  on 
section  16."  No  importance  was  attached  to  such  conclusion  on  the 
original  hearing,  and  in  view  of  the  complaint  now  made  of.  it,  it  is 
withdrawn  as  immaterial.  In  this  connection  we  will  add  that  while 
the  evidence  that  appellee  was  an  actual  settler  upon. the  date  of  his 
application,  September  2,  1899,  seems  somewhat  meager,  yet  it  is  quite 
clear  that  he  was  such  actual  settler  prior  to  September  5,  1899,  when 
his  application,  obligations,  etc.,  were  filed  in  the  General  Land  Office, 
unless  the  fact  that  appellee's  innocent  mistake  as  to  where  the  true 
boundary  line  between  sections  16  and  13  was,  is  of  no  avail ;  as  to  this, 
however,  we  adhere  to  the  statement  originally  made  by  us  to  the  effect 
that  the  evidence  "clearly  justifies  the  conclusion  that  appellee  in  good 
faith"-  believed  that  his  settlement  was  on  section  16,  and,  upon  the 
authorities  cited  in  the  original  opinion,  that  he  is  not  prejudiced  by 
such  mistake. 

Except  as  otherwise  herein  stated,  the  motion  for  rehearing  is  over- 
ruled. 

Overruled. 
Writ  of  error  refused. 
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C.  H.  Eabnest  v.  B.  G.  Glaseb. 

Decided  May  2,  1903. 

1. — Citation  by  Publication— Tax  Suit— Jurisdiction. 

In  a  suit  for  delinquent  taxes  against  the  unknown  owners  of  certain  land 
the  citation  was  addressed  to  the  sheriff  and  commanded  him  to  summon  by 
publicating  the  unknown  owners  of  the  land,  describing  it,  "and  you  are  noti- 
fied that  suit  has  been  brought  by  the  State  for  such  Sixes,  ♦  ♦  *  and  you 
are  commanded  to  appear  and  defend  such  suit/'  etc.  The  statute  requires  the 
citation  in  such  cases  to  be  addressed  to  the  owners  of  the  land  or  those  having 
or  claiming  an  interest  therein,  and  that  it  notify  them  that  the  suit  has  been 
brought  and  summon  them  to  appear  and  defend.  Held,  that  the  citation  was 
fatally  defective,  and  the  court  without  jurisdiction  to  render  judgment  for  the 
taxes.    Rev.  Stats..,  art.  5232o. 

8.— Jurisdiction— Service  of  Citation— Collateral  Attack. 

Where  the  service  of  citation  is  fatally  defective  and  the  record  fails  to 
show  that  the  court  found  that  it  had  jurisdiction,  the  judgment  is  subject  to 
collateral  attack  for  want  of  jurisdiction,  since  it  is  presumed  in  such  case  that 
the  court  acted  on  the  service  shown  in  the  record. 

Appeal  from  the  District  Court  of  Lubbock.  Tried  below  before 
Hon.  Jo  A.  P.  Dickson. 

C.  H.  Earnest  and  Tarlton  £  Ayres,  for  appellant. 

Beatty  &  McGee,  L.  8.  Kinder,  and  W m.  J.  Berne,  for  appellee. 

STEPHENS,  Associate  Justice.— Appellant  was  entitled  to  recover 
the  section  of  "land  in  controversy  unless  his  right  was  cut  off  by  the 
judgment  through  which  appellee  deraigned  title,  which  was  rendered 
on  service  by  publication  in  a  tax  suit  brought  in  the  name  of  the  State 
against  the  unknown  owner.  The  validity  of  this  judgment,  which 
failed  to  recite  service  of  citation  or  other  jurisdictional  fact,  depended 
upon  the  sufficiency  of  the  following  citation  and  service: 

"The  State  of  Texas,  in  the  name  of  the  State  of  Texas  and  County 
of  Lubbock:  To  the  sheriff  or  any  constable  of  Lubbock  County, 
Greeting : 

"You  are  hereby  commanded  that  you  summon,  by  making  publication 
of  this  citation  in  some  newspaper  in  the  county  of  Lubbock  (if  there 
be  a  newspaper  published  therein,  but  if  not,  then  in  any  newspaper 
published  in  the  Fiftieth  Judicial  District,  but  if  there  be  no  news- 
paper published  in  said  district,  then  in  a  newspaper  published  in  the 
nearest  district  to  said  Fiftieth  Judicial  District)  for  three  consecutive 
weeks  previous  to  the  return  day  thereof,  unknown  owners  and  all  per- 
sons owning  or  having  or  claiming  any  interest  in  the  following  de- 
scribed land  delinquent  to  the  State  of  Texas,  and  the  county  of  Lub- 
bock, for  taxes,  to  wit :  situated  in  the  county  of  Lubbock  and  State  of 
Texas,  and  known  as  abstract  number  413,  original  grantee,  H.  E.  & 
W.  T.  R.  R.  Co.,  certificate  number  670,  patentee,  Stephen  S.  Charles, 
quantity,  640  acres,  class,  scrip,  date  of  patent,  May  1,  1880,  No.  1,  vol. 
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58,  survey  number  25,  block  E,  number  of  acres  assessed,  640 ;  number 
of  acres  delinquent,  -640,  which  said  land  is  delinquent  for  taxes  for 
the  following  amounts:  Nineteen  31-100  ($19.31)  dollars,  for  State 
taxes,  and'  thirty-one  70-100  ($31.70)  dollars,  for  county  taxes,  and 
interest  and  penalties  due  thereon,  and  you  are  hereby  notified  that 
suit  has  been  brought  by  the  State  for  collection  of  said  taxes,  which 
suit  is  numbered  on  the  docket  of  the  District  Court  of  said  county,  No. 
Ill,  and  you  are  commanded  to  appear  and  defend  such  suit  at  the 
October  term,  1899,  of  the  District  Court  of  Lubbock  County,  and 
State  of  Texas,  to  be  begun  and  holden  in  the  town  of  Lubbock  in  said 
county  on  the  2d  day  of  October,  at  the  courthouse  thereof  and  show 
cause  why  judgment  shall  not  be  rendered  condemning  said  land  and 
ordering  sale  and  foreclosure  thereof  for  said  taxes  and  co*ts  of  suit. 

"Herein,  fail  not,  and  have  you  before  said  court,  on  the  first  day  of 
the  next  term  thereof,  this  writ  with  your  return  indorsed  thereon  show- 
ing how  you  have  executed  the  same. 

"Given  under  my  hand  and  seal  of  said  court,  this  25th  day  of  August, 
A.  D.  1899.  [Seal]  J.  B.  Mobley,  Clerk  District  Court  Lubbock 
County,  Texas. 

"Sheriff's  Return. — Came  to  hand  the  26th  day  of  August,  A.  D. 

1889,  at o'clock  p.  m.,  and  executed  by  having  this  citation  pub* 

lished  in  the  Texan  Press  Leader,  a  newspaper  published  in  the  town 
of  Plainview,  Hale  County,  Texas,  for  three  consecutive  weeks,  to  wit, 
September  8,  15,  22,  and  I  hereby  attach  a  copy  of  said  publication,  and 
return  this  writ  fully  executed,  this  date.  Returned  9-30, 1899.  Eastin 
Wolfarth,  Sheriff  Lubbock  County,  Texas." 

The  principal  objections  made  to  this  citation  were  (1)  that  the  notice 
was  not  directed  to  "all  persons  owning  or  having  or  claiming  any  in- 
terest" in  the  land;  (2)  that  it  did  not  notify  them  that  suit  had  been 
brought  by  the  State  for  the  collection  of  said  taxes,  and  (3)  that  it 
did  not  command  them  to  appear  and  defend  such  suit  and  show  cause 
why  judgment  should  not  be  rendered  condemning  said  land  and  order- 
ing it  sold  for  the  taxes  and  costs  of  suit,  as  provided  in  article  5232o, 
Revised  Statutes. 

On  the  contrary  it  was  directed  to  the  sheriff  or  any  constable  of  Lub- 
bock County,  notified  him  that  suit  had  been  brought  by  the  State  for 
the  collection  of  said  taxes,  and  commanded  him  to  appear  and  defend 
it  and  show  cause  why  judgment  should  not  be  rendered  condemning 
said  land  and  ordering  it  sold  for  taxes  and  costs  of  suit. 

The  citation  was  substantially  and  fatally  defective.  The  statute 
(article  5232o)  prescribes  a  form  of  notice  in  such  cases,  and  a  substan- 
tial compliance  therewith,  in  the  absence  of  personal  service,  is  essential 
to  jurisdiction.  Netzorg  v.  Geren,  62  S.  W.  Rep.,  329.  There  is  cer- 
tainly nothing  harsh  or  unreasonable  in  requiring  the  officer  to  follow 
the  form  thus  given,  and  in  requiring  the  intending  bidder  at  tax  sale 
to  see  that  this  has  been  done  before  he  becomes  a  purchaser. 

It  is,  however,  insisted  that  the  judgment  in  the  tax  suit  was  not  void 
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on  collateral  attack.  But  we  are  of  opinion  that  it  was,  since  it  appears 
affirmatively  from  the  whole  record  taken  together  that  the  jurisdiction 
of  the  court  had  not  attached. 

The  case  is  different  from  the  leading  one  in  this  State  of  Treadway 
v.  Eastburn,  57  Texas,  209,  in  which  the  judgment  entry  recited  that 
the  defendant  had  been  "duly  served  with  process,"  but  is  entirely  anal- 
ogous to  Clark  v.  Thompson,  47  111.,  25,  in  which  the  judgment  entry 
was  silent  as  to  service.  In  that  case,  which  was  cited  with  approval 
in  Treadway  v.  Eastburn,  the  following  language  was  used,  which  clearly 
states  the  distinction:  "It  is,  however,  insisted  that  when  a  court  of 
general  jurisdiction  has  proceeded  to  adjudicate  a  cause,  we  must  pre- 
sume that  the  court  had  evidence  that  there  was  such  service  or  appear- 
ance as  confers  jurisdiction  of  the  person;  that  the  question  of  juris- 
diction is  primary,  and  must  first  be  determined.  This  is,  no  doubt, 
true  in  all  collateral  proceedings,  but  is  liable  to  be  rebutted.'  If  the 
record  shows  service  which  is  insufficent,  and  the  record  fails  to  show 
that  the  court  found  that  it  had  jurisdiction,  then  the  presumption  is 
rebutted,  and  it  must  be  held  that  the  court  acted  upo'n  the  insufficient 
service.  When  a  summons  and  return  appear  in  the  record,  and  there 
is  no  finding  of  the  court  from  which  it  may  be  inferred  that  there  was 
other  service,  or  appearance,  it  will  be  presumed  that  the  court  acted 
upon  the  service  which  appears  in  the  record." 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellant 
for  the  land  sued  for  and  all  costs. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  T.  Franklin  v.  S.  6.  Keblin. 

Decided  May  2,  1903. 

1. — School  Land  Purchase-— Proof  of  Occupancy. 

As  against  plaintiff,  suing  for  State  school  land  by  virtue  of  actual  settle- 
ment and  an  application  to  purchase  it,  a  certificate  of  three  years  occupancy 
issued  to  defendant  by  the  Commissioner  of  the  General  Land  Office  after  plain- 
tiff's rights  had  accrued  and  after  commencement  of  the  present  action,  is  not 
conclusive. 

2. — Same — Acceptance  of  Application— Effect. 

The  Commissioner's  acceptance  of  an  application  to  purchase  school  land 
as  an  actual  settler  thereon  is  not,  as  against  a  subsequent  applicant,  conclu- 
sive of  such  settlement. 

Appeal  from  the  District  Court  of  Lubbock.    Tried  below  before 
Hon.  Jo  A.  P.  Dickson. 

0.  E.  Cootnbes  and  J.  Wilson  Boyle,  for  appellant. 

W m.  J.  Berne,  for  appellee. 
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STEPHENS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lant to  recover  from  appellee  four  sections  of  school  land  in  Lubbock 
County. 

After  proving  that  the  lands  had  been  duly  classified,  appraised  and 
placed  on  the  market,  appellant  offered  in  evidence  certified  copies  of 
his  applications,  with  affidavits  and  obligations  in  due  form,  to  pur- 
chase the  same,  dated  June  24,  1901,  and  filed  in  the  General  Land 
Office  June  28,  1901,  offering  also  to  prove  that  he  had  at  the  same  time 
tendered  to  the  State  Treasurer  the  first  payments  as  required  by  law. 
He  further  offered  to  prove  not  only  that  he  was  an  actual  settler  at 
the  date  of  his  applications,  as  weH  as  ever  since,  on  the  section  applied 
for  as  his  home  section,  but  also  that  appellee  had  never  been  an  actual 
settler  on  the  section,  one  of  the  four  in  controversy,  applied  for  by 
him,  April  7,  1899,  as  his  home  section.  This  evidence  was  all  objected 
to,  and  excluded  because  appellee  exhibited  to  the  court  a  certificate 
showing  proof  of  three  years  occupancy  of  his  home  section  filed  in  the 
General  Land  Office  April  25,  1902,  which  was  not  only  long  after  ap- 
pellant's rights  had  attached,  but  also  long  after  the  institution  of  this 
6uit. 

The  judgment  must  therefore  be  reversed  and  the  cause  remanded  for 
the  reason  given  in  an  opinion  filed  two  weeks  ago  in  the  case  of  May 
v.  Hollings worth  (ante,  p.  — ),  which  was  an  appeal  from  the  same 
court,  presenting  precisely  the  same  ruling. 

It  is  not,  however,  contended  by  counsel  for  appellee,  in  the  clear 
and  forceful  written  argument  on  file,  that  the  proof  of  occupancy  had 
any  effect  on  appellant's  rights,  if  any  he  had,  which  had  already  inter- 
vened, but  it  is  strenuously  insisted,  so  much  so  that  we  are  urged  to 
certify  the  question  to  the  Supreme  Court,  that  the  acceptance  by  the 
Commissioner  of  the  General  Land  Office  of  appellee's  application  to 
purchase  his  home  section  as  an  actual  settler  was  itself  conclusive  proof 
of  such  settlement,  at  least  against  appellant,  who  was  a  subsequent 
applicant.  Counsel  seems  to  have  overlooked  the  fact  that  this  court 
decided  to  the  contrary  very  soon  after  it  was  organized  and  has  steadily 
adhered  to  the  ruling  ever  since.  Metzler  v.  Johnson,  1  Texas  Civ.  App., 
137,  20  S.  W.  Rep.,  1116;  Hitson  v.  Glasscock,  2  Texas  Civ.  App.,  617; 
21  S.  W.  Rep.,  710,  and  many  subsequent  cases,  including  Borchers  v. 
Mead,  17  Texas  Civ.  App.,  32,  43  S.  W.  Rep.,  300,  in  which  writ  of 
error  was  denied  by  the  Supreme  Court. 

These  decisions  have  been  followed,  without  dissent  or  exception  so 
far  as  we  are  aware,  by  the  other  courts  of  civil  appeals.  Writs  of  error 
have  doubtless  been  refused  in  many  cases  involving  this  question,  but 
we  do  not  take  the  time  to  look  them  up.  Evidently  the  question  is  not 
an  open  one,  and  we  would  not  be  justified  in  now  certifying  it  to  the 
Supreme  Court  on  account  of  anything  that  was  decided  in  Heil  v. 
Martin,  70  S.  W.  Rep.,  430,  and  in  Logan  v.  Curry,  95  Texas,  664, 
69  S.  W.  Rep.,  129,  so  much  relied  upon.  These  cases  merely  hold 
that  one  applying  to  purchase  after  patent  or  certificate  of  proof  of 
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occupancy  is  issued  can  not  question  the  sufficiency  of  the  settlement 
involved  in  the  original  purchase. 

Counsel  for  appellee  quotes  from  article  4218j,  Revised  Statutes,  the 
provisions  making  it  the  duty  of  the  Commissioner  of  the  General  Land 
Office  to  prescribe  regulations  requiring  purchasers  of  school  lands  to 
reside  thereon  "for  three  consecutive  years  next  succeeding  the  date  of 
their  purchase,"  and  to  make  proof  of  "such  residence  and  occupancy" 
to  him,  and  making  it  his  duty  to  issue  "a  certificate  showing  that  fact." 
He  also  quotes  the  provision  declaring  that  "the  sale  shall  be  deemed 
and  held  effective  from  the  date  the  affidavit  and  obligation  are  filed  in 
the  General  Land  Office."  The  conclusion  is  drawn  from  these  quota- 
tions, with  "next  succeeding  the  date  of  their  purchase"  underscored, 
that  the  proof  of  occupancy  required  by  the  statute  does  not  purport  to 
cover  or  in  any  manner  include  the  original  settlement,  which  must 
antedate  the  sale,  but  is  restricted  to  the  residence  or  occupancy  "next 
succeeding"  it.  Reviewing  Logan  v.  Curry  in  the  light  of  these  quota- 
tions, and  seeking  to  show  that  the  question  at  issue  here  was  neces- 
sarily involved  in  that  decision,  counsel  proceeds  as  follows:  "But  the 
Supreme  Court  would  not  allow  the  actual  settlement  or  collusion  to 
be  investigated  because,  as  stated  by  the  court,  of  the  issuance  of  the 
certificate  of  occupancy.  But  as  shown  heretofore  in  this  argument, 
the  three  years'  occupancy  begins  immediately  after  the  sale — that  is, 
three  years  next  after  the  day  on  which  the  sale  is  deemed  complete, 
which  day  is  that  on  which  the  affidavit  and  obligation  are  filed  in  the 
Land  Office — and  continues  for  three  years;  and  it  is  into  the  occu- 
pancy during  that  period,  and  during  that  period  only,  that  the  Com- 
missioner inquires  before  issuing  his  certificate;  and  his  certificate  covers 
only  that  period,  and  no  time  prior  or  after.  Consequently,  we  fail  to 
see  why  the  issuance  of  the  certificate  of  occupancy  can  prevent  inquiry 
into  the  question  of  settlement  at  the  time  that  the  application  was  made. 

"While  the  Supreme  Court  stated  that  the  question— of  the  Commis- 
sioner passing  on  the  question  of  actual  settlement  when  the  application 
was  made,  at  the  time  that  the  Commissioner  made  the  sale — was  not 
necessarily  involved  in  Logan  v.  Curry,  nevertheless  we  think  that  it 
was.  The  court  therein  decided  that  such  question  could  not  be  raised 
in  that  case;  the  certificate  of  occupancy  covers  only  the  three  years 
elapsing  after  the  sale  and  does  not  involve,  and  can  not  involve,  the 
question  of  settlement  prior  to  the  sale ;  consequently,  the  only  time  that 
the  Commissioner  could  determine  the  question  of  settlement  prior  to 
the  sale  was  at  the  time  time  that  he  made  the  sale.  And  this  we  con- 
ceive to  be  the  holding  of  Logan  v.  Curry,  although  the  Supreme  Court 
may  not  have  thought  so." 

But  if  this  be  the  proper  construction,  it  only  goes  to  prove  that  the 
decision  in  Logan  v.  Curry  may  have  been  wrong,  and  not  that  the 
ruling  in  this  case  was  right. 

Reversed  and  remanded. 
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Moneoe  Davis  v.  Ben  J.  Tillab. 

Decided  May  2,  1903. 

School  Land — Sale — Prior  Lease — Presumption. 

Where  a  junior  applicant  to  purchase  State  school  land  sued  to  recover  it 
of  a  senior  applicant  to  whom  it  had  been  awarded  and  patented,  and  the  evi- 
dence showed  that  the  senior  application  and  award  thereon  were  made  within 
the  time  covered  by  a  prior  five  years  lease  of  the  land  by  the  State  to  another 
person,  and  that  the  first  year's  rental  under  the  lease  was  duly  paid  at  its 
execution,  but  did  not  show  whether  or  not  any  other  payments  of  rent  had 
been  paid,  or  whether  or  not  the  lease  had  been  canceled,  the  presumption  that 
the  Land  Commissioner  did  his  duty  in  so  awarding  and  selling  the  land  was 
not  overcome,  and  judgment  was  properly  rendered  against  the  plaintiff.  This 
case  distinguished  from  Stokes  v.  Reilly,  29  Texas  Civ.  App.,  375,  where  a  right 
under  the  lease  was  asserted. 

Appeal  from  the  District  Court  of  Scurry.  Tried  below  before  Hon. 
Arthur  Yonge,  Special  Judge. 

Higgins  &  Carnutte  and  Jenkins  &  McCartney,  for  appellant. 

Ed.  J.  Hamner,  for  appellee. 

STEPHENS,  Associate  Justice. — The  section  of  school  land  in 
controversy  was  patented  to  appellee,  plaintiff  below,  as  assignee  of  Andy 
Trevey,  the  original  purchaser,  February  24,  1902,  a  short  time  before 
the  institution  of  this  suit. 

Andy  Trevey,  after  proving  up  three  years  occupancy  of  his  home 
section,  applied  to  purchase  the  section  in  dispute  as  additional  land 

the  day  of  June,  1900,  and  it  was  awarded  to  him day  of 

August,  1900.     Appellant  made  his  application  to  purchase  it  as  an 

actual  settler  thereon day  of  June,  1901,  complying  in  all  respects 

with  the  law  and  being  an  actual  settler  as  claimed. 

September  18,  1895,  the  Commissioner  of  the  General  Land  Office 
issued  a  five-year  lease  to  B.  E.  Wagner,  which  included  the  land  in 
controversy.  The  proof  showed  the  payment  in  advance  by  Wagner 
of  the  first  year's  rent  but  was  silent  as  to  whether  or  not  any  other 
payments  had  been  made,  or  as  to  whether  or  not  the  lease  had  been 
canceled.  So  the  court  found,  the  record  containing  conclusions  of 
law  and  fact,  but  no  statement  of  facts. 

The  presumption  that  the  Land  Commissioner  did  his  duty  in  award- 
ing the  land  to  Trevey  and  in  issuing  patent  to  appellee  was  not  over- 
come by  proof  of  the  issuance  of  the  lease  to  Wagner  nearly  five  years 
before  the  land  was  awarded  to  Trevey,  although  the  award  was  made 
within  the  time  covered  by  the  terms  of  the  lease.  The  lease  might 
have  been  forfeited  or  otherwise  removed  as  an  obstacle  to  the  purchase, 
and  if  it  was  still  in  force,  appellant  could  easily  have  made  proof  of 
the  fact. 

No  sufficient  excuse  was  shown  for  not  offering  such  testimony  on 
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the  trial,  and  the  court  did  not  therefore  err  in  refusing  a  new  trial  on 
this  ground. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

* 

m 

ON  MOTION  FOR  REHEARING. 

We  are  asked  to  distinguish,  if  possible,  the  ruling  made  in  this  case 
from  a  previous  one  made  by  this  court  in  Stokes  v.  Kiley,  29  Texas 
Civ.  App.,  375,  68  S.  W.  Rep.,  703,  and  also  ftom  one  made  by  the 
Court  of  Civil  Appeals  for  the  Third  District  in  Sanders  v.  Mayes,  73 
S.  W.  Rep.,  35,  in  each  of  which  cases  it  was  held  that  the  award  of 
the  Land  Commissioner  of  land  in  the  absolute  lease  district  which  he 
had  previously  leased  to  another,  the  term  of  whose  lease  had  not  ex- 
pired when  the  award  was  made,  did  not  warrant  the  presumption  that 
such  lease  had  been  forfeited.  In  each  of  those  cases  an  existing  prior 
right  was  asserted  under  the  lease,  that  is,  the  person  against  whom  the 
presumption  was  invoked  was  holding  and  claiming  the  land  under  the 
lease,  and  was  not  required  to  prove  that  his  right,  which  was  prior  to 
that  of  the  other  party,  had  not  been  divested  by  forfeiture  or  other- 
wise. But  in  this  case  no  adverse  claim  was  asserted  under  the  lease, 
not  even  an  outstanding  title,  and  there  was  nothing  to  rebut  the  pre- 
sumption that  the  Land  Commissioner  acted  lawfully  in  awarding  the 
land  except  the  presumption  that  what  is  shown  once  to  exist  continues 
to  exist.  The  prior  right  and  legal  title  being  in  appellee,  it  was  in- 
cumbent on  appellant  to  do  more  than  offer  a  presumption  to  rebut  a 
presumption.  He  should  have  shown  by  proof  a  superior  equitable  title 
in  himself.  In  each  of  the  other  cases  the  lease  was  offered  in  evidence 
as  prior  and  superior  title,  and  it  was  held  that  such  title  could  not  be 
destroyed  by  a  mere  presumption,  the  burden  of  proof  being  on  the 
party  attacking  it.  Here  the  burden  was  on  the  junior  applicant  to 
show  the  invalidity  of  the  prior  award,  which  distinguishes  the  cases. 

It  appears  from  the  findings  of  fact  that  the  land  had  been  duly 
classified,  appraised  and"  placed  on  the  market.  It  was  therefore  sub- 
ject to  sale  when  awarded  to  appellee's  vendor,  unless  it  was  then  under 
lease  to  some  one  opposed  to  the  sale,  which  was  not  shown. 

"binding  no  conflict  between  the  rulings,  we  overrule  the  motion. 

Overruled. 

Writ  of  error  refused. 
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Osoar  Martin  et  al.  v.  Bush  Mitchell  et  al. 

Decided  May  2,  1903. 

1.— Evidence — Boundary— Conflicting  Calls  in  Field  Notes. 

Where  there  are  conflicting  calls  in  the  field  notes  of  survey,  a  line  of  which 
has  been  adopted  as  the  boundary  line  of  a  precinct,  extraneous  evidence  show- 
ing the  true  location  of  the  line  and  the  mistake  in  the  calls  is  not  subject  to 
the  objection  that  it  contradicts  the  calls  and  varies  them  by  parol,  and  is 
admissible  without  the  necessity  of  special  pleading  to  authorize  it. 

ft. — Local  Option  Election — Precinct  Boundaries— Mistake. 

Where  a  local  option  election  was  ordered  for  three  commissioners'  pre- 
cincts of  a  county,  their  boundaries  being  designated  by  the  order,  a  mistake 
in  the  boundary  calls  for  a  line  of  one  of  the  precincts  whereby  some  territory 
of  the  fourth  precinct  was  apparently  included,  did  not  render  the  election  void 
on  the  ground  that  it  was  neld  for  more  territory  than  was  covered  by  the 
order,  it  being  within  the  power  of  the  commissioners  court  at  any  time  to 
change  precinct  boundaries.  Oxford  v.  Frank,  30  Texas  Civ.  App.,  343,  dis- 
tinguished. 

8.— Same — Injunction— Appeal— Bond— Jurisdiction. 

Where  a  case  was  brought  as  a  special  statutory  proceeding  to  contest  a 
local  option  election,  in  which  an  appeal  may  be  taken  without  giving  bond, 
but  on  the  trial  no  evidence  was  offered  on  those  allegations  under  which  the 
election  could  be  contested  under  the  statute,  a  judgment  awarding  relief  to 
contestants  by  injunction  and  upon  equitable  grounds  may  be  reviewed  upon 
appeal  of  the  case  without  bond.  (Associate  Justice  Stephens  expressing  doubt 
on  this  point.) 

Appeal  from  the  District  Court  of  Haskell.  Tried  below  before  Hon. 
P.  D.  Sanders. 

8.  W.  Scott,  A.  C.  Foster,  0.  E.  Oates,  and  0.  W.  Thomason,  for 
appellants. 

J.  F.  Cunningham  and  H.  0.  Connell,  for  appellees. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
obtained  by  appellees,  Rush  Mitchell  and  others,  qualified  voters  and 
retail  liquor  dealers  in  Haskell  County,  against  appellants,  Oscar  Martin 
and  D.  H.  Hamilton,  county  attorney  and  county  judge,  respectively, 
of  said  county,  and  J.  E.  Pool,  editor  and  proprietor  of  the  Haskell 
Free  Press,  a  weekly  newspaper  published  in  the  town  of  Haskell,  en- 
joining them  from  taking  the  final  steps  necessary  to  put  in  force  the  law 
prohibiting  the  sale  of  intoxicating  liquors  in  commissioners'  precincts 
1,  3  and  4  of  said  county,  which  had  been  adopted  at  a  local  option 
election  held  therein  on  the  8th  day  of  September,  1902.  Appellees 
instituted  this  proceeding  under  article  3397  of  the  Revised  Statutes, 
and  sought  both  to  contest  the  validity  of  the  election  and  to  enjoin 
the  proceedings  looking  to  the  enforcement  of  the  law,  alleging  in  the 
statement  of  the  grounds  of  contest  that  it  had  been  illegally  and  fraud- 
ulently conducted  at  one  or  more  of  the  voting  boxes,  to  sustain  which, 
however,  no  evidence  whatever  was  .offered  on  the  trial;  and  further 
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used  and  recognized  for  many  years  and  up  to  the  time  the  election 
was  ordered,  and  it  was  called  for  in  the  order,  which  also  called  for 
the  north  boundary  of  said  surveys  11  and  26  as  the  true  boundary 
between  precincts  1  and  2.  However,  in  making  out  their  report  to  the 
commissioners  court,  the  jury  of  view,  being  misled  by  an  erroneous 
county  map  then  in  use,  made  a  mistake,  and  called,  in  effect,  for  the 
south  instead  of  the  north  boundary  of  these  two  surveys,  which  mis- 
take contestees  offered  to  prove.  With  this  error  shown,  the  otherwise 
conflicting  calls  in  the  report  of  the  jury  of  view  adopted  by  the  com- 
missioners court  would  have  been  reconciled;  which  presents  a  familiar 
case  in  boundary  law.  The  evidence  was  not  offered  to  contradict  all 
the  calls  in  the  report  of  the  jury  of  view,  and  so  to  vary  it  by  parol, 
but  only  to  show  which  of  the  conflicting  calls  were  the  true  calls.  No 
special  pleading  was  therefore  required,  as  seems  to  have  been  held  by 
the  court  in  excluding  the  evidence.  It  was  admissible  under  the 
general  denial,  which  put  in  issue  the  allegation  of  contestants  that 
surveys  11  and  26  were  in  commissioner's  precinct  2.  Roach  v.-Malotte, 
23  Texas  Civ.  App.,  400,  56  S.  W.  Rep.,  701. 

But  with  the  evidence  excluded,  how  stands  the  case?  In  ordering 
the  election  the  boundaries  of  the  three  commissioners'  precincts  to  be 
affected  were  not  only  recognized,  but  were  there  designated  as  the 
boundaries  of  said  precincts  by  the  commissioners  court,  which  would 
itself  6eem  sufficient  to  correct  the  original  error,  since  it  is  within  the 
power  of  the  commissioners  court  at  any  time  to  change  precinct 
boundaries.  Dowlin  v.  Rigsby,  43  S.  W.  Rep.,  271,  1101.  The  case 
therefore  hardly  comes  within  the  ruling  made  in  Oxford  v.  Frank, 
supra,  in  which  the  precinct  lines  were  ignored. 

In  this  view  of  the  case  judgment  should  not  only  be  reversed  but 
here  rendered  for  appellants.  Questions  as  to  the  jurisdiction  of  this 
court  and  as  to  the  proper  method  of  procedure  in  the  trial  court  have 
arisen  in  our  minds,  and  will  be  briefly  noticed,  though  not  discussed  in 
briefs. 

The  case  was  brought  and  went  to  trial  as  a  special  proceeding  to 
contest  a  local  option  election,  but  no  evidence  was  offered  on  that 
issue.  In  what  purported  to  be  a  statement  of  the  grounds  of  contest 
were  set  forth  grounds  for  equitable  relief,  and  these  were  the  issues 
tried  and  determined  in  favor  of  appellees.  A  special  proceeding  to 
contest  an  election,  as  restricted  by  the  decisions,  and  a  suit  in  equity, 
are  widely  different  in  scope,  character  and  method  of  procedure.  In 
the  former,  unlike  the  latter,  the  general  practice  act,  with  the  right 
of  trial  by  jury,  is  not  available,  except  to  a  limited  extent,  and  the 
proceeding  may  be  instituted  by  any  qualified  voter  of  the  prescribed 
territory  in  a  given  manner  and  within  a  very  limited  time,  against 
specified  officers,  who  may  appeal  without  bond,  and  no  writ  of  error 
lies  to  the  Supreme  Court.  Calverly  v.  Shank,  28  Texas  Civ.  App.,  473, 
67  S.  W.  Rep.,  435,  and  other  cases. 
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No  objection  was  made  to  the  misjoinder  in  the  court  below,  and  no  . 

motion  has  been  made  here  to  dismiss  the  appeal  for  want  of  an  appeal  I 

bond.  ' 

In  view  of  the  ruling  in  Norman  v.  Thompson,  supra,  and  the  fact 
that  the  Supreme  Court  took  jurisdiction  of  applications  for  writs  of 
error  in  the  following  cases,  in  which  the  injunction  feature  was  joined 
to  the  grounds  of  contest, — Norton  v.  Alexander,  28  Texas  Civ.  App., 
466,  67  S.  W.  Rep.,  788,  and  Brown  v.  Hill,  unreported, — the  writer 
is  inclined  to  doubt  the  power  of  this  court,  in  the  absence  of  an  appeal 
bond,  to  review  the  judgment  perpetuating  the  injunction  in  favor  of 
the  liquor  dealers  upon  equitable  grounds. 

The  failure  of  contestants  to  offer  any  evidence  in  support  of  the 
allegations  upon  which  the  election  might  have  been  contested  under 
the  statute  would  seem  to  warrant  the  inference  of  abandonment  as  to 
that  issue,  at  least  so  far  as  this  appeal  is  concerned.  However,  appel- 
lees insist  in  their  brief  that  such  was  not  their  intention,  and  the  other 
members'  of  the  court  are  of  opinion  that  the  case  is  still  to  be  regarded 
as  a  contested  election  proceeding. 

The  judgment  is  therefore  reversed  and  here  renderedi  for  appellants, 
dissolving  the  injunction  and  declaring  the  election  to  be  valid. 

Reversed  and  rendered. 

ON  MOTION  FOR  REHEARING. 

The  principal  complaint  of  the  motion  seems  to  be  that  we  erred  in 
rendering  judgment  for  appellants  on  the  strength  of  the  order  of  the 
commissioners  court  directing  the  election  to  be  held,  which  was  treated 
on  the  original  hearing  as  being  itself  sufficient  to  settle  the  question  of 
disputed  boundary.  In  that  order  the  field  notes  of  the  commissioners' 
precincts  in  question  were  set  out  and  treated  as  the  boundaries  of  said 
precincts,  and  the  election  was  distinctly  ordered  to  be  held  within  such 
precincts  as  political  subdivisions  of  the  county,  and  we  see  no  reason 
to  doubt  the  correctness  of  the  original  ruling. 

It  is  insisted,  however,  that  it  conflicts  with  the  previous  ruling  in 
Oxford  v.  Frank,  30  Texas  Civ.  App.,  343,  70  S.  W.  Rep.,  426,  in  which 
it  was  held  by  the  district  judge  that  the  boundaries  of  a  voting  precinct 
could  not  be  thus  established.  But  it  must  be  borne  in  mind  that  it  is 
only  at  the  first  regular  term  in  each  year  that  the  commissioners  court 
may  establish  election  precincts,  as  provided  in  article  1705  of  the  Revised 
Statutes.  And  it  must  also  be  borne  in  mind  that  election  precincts 
are  not  within  the  purview  of  the  local  option  statute;  and  the  decision 
in  that  case  did  not  rest  upon  this  point,  but  upon  the  ground  that  the 
political  subdivisions  of  a  county  within  which  local  option  elections 
may  be  held  were  disregarded  in  ordering  that  election. 

Want  of  jurisdiction  is  now  urged  upon  us  by  appellants,  and  the 
writer  still  doubts  the  power  of  this  court  to  entertain  the  appeal,  but 
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that  question  may  easily  be  tested  on  application  for  writ  of  error,  and 
will  not  be  further  discussed. 

The  motion  will  therefore  be  overruled. 

Overruled. 

m 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Julia  Babtels  v.  City  op  Houston. 

Decided  May  6,  1903. 

Cities—- Grant  of  Street— Grading— Damages. 

Where  land  was  deeded  by  plaintiff  to  a  city  for  street  purposes,  and  in 
order  to  build  a  bridge  to  extend  the  street  the  city  made  a  cut  in  front  of 
plaintiff's  property,  rendering  it  difficult  of  access,  and  the  bridge  could  have 
been  built  without  making  the  cut,  although  at  greater  expense  to  the  city, 
plaintiff  was  entitled  to  recover  for  the  damage  thus  done  to  her  property,  and 
did  not,  by  the  execution  of  the  deed,  consent  to  the  injury  occasioned  by  such 
extension. 

Appeal  from  the  District  Court  of  Harris.    Tried  below-  before  Hon. 
Wm.  H.  Wilson. 

Ira  P.  Jones,  foj  appellant. 

T.  H.  Stone,  for  appellee. 

JAMES,  Chief  Justice. — The  petition  of  Julia  Bartels  alleges  in 
substance  that  she  owns  a  tract  of  about  fifteen  acres  of  land  which  she 
subdivided  in  1893,  by  which  she  dedicated  to  the  city  Houston  Avenue 
and  lateral  streets  in  said  subdivision,  which  dedication  was  not  ac- 
cepted ;  that  about  March  21, 1900,  she  deeded  to  the  city  for  a  consider- 
ation the  right  of  way  over  a  strip  for  Houston  Avenue  80  feet  in  width 
by  750  feet  in  length  to  the  bank  of  White  Oak  Bayou  for  the  purpose 
of  a  public  street.  That  she  had  houses  facing  on  said  avenue;  that 
shortly  thereafter  the  city  undertook  the  construction  of  a  bridge  across 
said  bayou  in  the  extension  of  said  avenue,  and  excavated  the  avenue 
a  depth  of  12  feet  by  a  width  of  60  feet  in  front  of  her  property  and 
placed  the  dirt  taken  from  the  excavation  at  the  approach  to  the  bridge, 
forming  an  embankment  about  12  feet  in  height  find  about  195  feet  in 
length  to  connect  with  the  excavated  portions  of  said  avenue.  The  pur- 
pose of  the  action  was  to  recover  damages  by  reason  of  the  depreciation 
in  value 'of  her  property  so  fronting  on  Houston  Avenue  where  said 
excavation  was  made  and  said  embankment  erected,  alleging  that  she 
had  been  deprived  of  ingress  and  egress  to  and  from  her  property.  She 
also  alleged  that  at  the  time  of  the  execution  of  the  deed  she  had  no 
notice  or  knowledge  of  appellee's  intention  to  make  said  excavation  or 
embankments,  and  that  she  had  never  consented  thereto  nor  waived  her 
claim  for  damages. 
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It  is  not  thought  necessary  to  state  the  defenses. 

The  facts  that  control  this  case  are  practically  undisputed.  Plaintiff 
owned  a  subdivided  tract  of  about  fifteen  acres.  The  subdivision  was 
made  in  1893,  but  the  rights  of  the  parties  in  respect  to  the  subject 
of  this  controversy  do  not  depend  on  the  dedication  of  the  streets  in 
said  subdivision  (which  dedication  appears  not  to  have  been  effectual, 
nor  so  regarded  by  the  parties),  but  upon  a  deed  of  sale  executed  by  Mrs. 
Bartels  to  the  city  for  Houston  Avenue  and  intersecting  streets,  for 
street  purposes.  At  that  time  the  land  upon  and  near  Houston  Avenue 
was  practically  level,  except  where  it  sloped  down  at  the  bayou.  Houston 
Street,  as  defined  in  the  deed,  terminated  at  White  Oak  Bayou.  After 
this  sale  the  city  constructed  a  bridge  over  the  bayou  at  this  terminus  of 
Houston  Avenue  to  make  it  accessible  as  a  thoroughfare  to  and  from 
the  city.  This  bridge  was  built  to  a  certain  height,  and  to  adapt  Hous- 
ton Avenue  to  the  elevation  of  the  bridge  the  city  excavated  the  avenue 
for  a  considerable  distance,  using  the  earth  in  constructing,  by  filling 
in,  the  approaches  to  the  bridge.  This  excavation  was  to  such  depth 
that  ingress  and  egress  was  seriously  obstructed  or  prevented,  in  refer- 
ence to  plaintiff's  property  on  both  sides  of  the  avenue,  where  she  has 
her  residence,  and  other  houses  for  rent,  thereby  materially  depreciating 
its  value.  An  important  fact  in  the  case,  and  one  which  we  ascertain  all 
the  witnesses  testified  to,  is  that  it  was  practicable  to  build  the  bridge 
higher  than  it  was  built,  and  by  so  doing  the  excavation  of  Houston 
Avenue,  if  any,  would  not  have  been  such  as  to  materially  affect  the 
property  of  plaintiff. 

The  jury  were  charged  that  Mrs.  Bartels,  having  deeded  the  strip  to 
the  city  for  use  as  a  street,  could  not  recover  damages  for  depreciation 
in  value  of  her  property,  unless  the  same  resulted  from  a  want  of  ordi- 
nary care  and  skill  in  the  location  and  construction  of  said  street,  for 
the  reason,  as  the  charge  stated,  that  by  such  deed  she  is  conclusively 
presumed  to  have  assented  to  any  injury  that  incidentally  resulted  for 
the  location  and  construction  of  the  street  in  a  proper  manner.  They 
were  instructed  to  find  for  plaintiff  if  they  believed  the  excavation  and 
embankment  were  not  necessary  or  proper  in  the  construction  of  the 
street  under  all  the  circumstances,  or  that  it  being  made  as  it  was,  was 
due  to  a  lack  of  ordinary  care  and  skill. 

According  to  our  views  of  the  law  applicable  to  the  evidence,  this 
charge  was  erroneous.  As  we  read  the  testimony,  it  conclusively  shows 
that  the  excavation  was  neither  necessary  nor  proper.  The  testimony 
of  appellee's  witnesses,  Lewis  and  Gillespie,  shows  as  conclusively  as  that 
of  appellant's  witnesses,  that  if  the  bridge  had  been  built  a  certain 
distance  higher,  it  would  have  been  connected  with  Houston  Avenue  at 
an  elevation  which  would  have  obviated  the  cutting  down  of  the  avenue, 
and  that  it  could  have  been  so  built.  Mr.  Lewis  testified  that  the  bridge, 
as  built,  was  no  engineering  mistake;  that  a  bridge  that  would  do  away 
with  the  necessity  of  excavating  the  avenue  would  have  to  be  built 
twenty  feet  higher  and  over  1000  feet  in  length,  and  would  cost  over 
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$8000,  while  the  entire  cost  of  the  present  bridge,  with  the  grading, 
did  not  exceed  $1800;  that  he  thought  it  would  be  trifling  for  an  en- 
gineer to  report  a  proposition  of  that  kind.  That  he  did  not  consider 
the  building  of  such  a  bridge  as  feasible  or  practicable.  It  would  be 
throwing  away  money.  He  did  not  consider  such  a  bridge  necessary. 
He  did  not  think  the  building  of  a  bridge  at  that  point  justified  any 
such  expense.  There  might  have  been  more  work  done  there  as  a  matter 
of  course,  and  a  great  deal  of  expense  to  the  city  might  have  been  in- 
curred, but  considering  the  purposes  for  which  it  was  intended,  it 
answers  all  purposes  fully  and  satisfactorily. 

He  went  on  further  to  testify:  "Of  course  you  can  build  a  bridge 
across  there  ten,  twenty  or  thirty  feet  higher;  they  could  have  done  that 
had  they  wanted  to.  To  have  built  a  bridge  ten  feet  higher  would  have 
been  much  more  expensive.  Of  course  the  same  flooring  would  have 
done,  but  the  bridge  would  have  to  be  longer,  and  there  would  have 
had  to  be  longer  piling,  and  the  embankment  would  have  been  ten  feet 
higher  at  the  ends  of  the  bridge.  I  have  explained  that  trestle  could 
have  been  built' from  each  bank,  but  that  would  be  expensive." 

Mr.  Gillespie  testified  substantially  as  to  the  difference  in  cost  be- 
tween the  bridge  as  built  and  a  higher  one  that  would  have  avoided 
the  cutting  down  of  the  avenue.  His  testimony,  when  summed  up,  is 
also  that  the  bridge  could  have  been  built  higher,  and  the  obstacle  to  its 
practicability  was  the  increased  cost. 

The  practicability  of  building  the  bridge  in  such  a  way  as  to  connect 
-with  the  streets  without  damaging  plaintiff's  property  as  was  done,  is 
clearly  established  even  by  the  testimony  of  these  experts.  It  is  plainly 
to  be  seen  from  their  testimony  that  when  they  speak  of  the  impracti- 
cability of  constructing  the  bridge  to  such  height,  they  refer  merely  to 
the  fact  that  the  cost  to  the  city  would  have  been  very  much  greater, 
more  than  the  city  ought  to  pay  out  for  a  bridge  at  that  place.  They 
both  approved  the  bridge  and  the  excavation  as  constructed,  because 
it  was,  in  an  engineering  sense,  properly  conceived  and  properly  carried 
out,  after  considering  everything  that  a  skilled  engineer  would  consider 
the  smallest  possible  outlay  to  the  city  consistent  with  the  safety  and 
excellence  of  the  bridge  being  the  determining  factor. 

We  might  go  so  far  as  to  adopt,  for  the  purposes  of  this  opinion, 
the  theory  that  a  sale  and  conveyance  of  the  avenue  for  street  purposes 
carried  with  it  the  owner's  consent  to  have  the  avenue  lowered  to  ac- 
commodate an  extension  of  the  avenue  over  a  bridge  to  be  constructed 
across  the  bayou,  still  we  would  be  unable  to  hold  that  the  city  had  a 
right  to  build  the  bridge  so  as  to  necessitate  injury  to  plaintiff's  prop- 
erty when  it  could  have  so  built  it  as  to  avoid  such  result. 

Inasmuch  as  it  clearly  appears  that  this  excavation  need  not  have 
been  done,  and  that  it  was  done  because  the  city  chose  for  its  own  con- 
venience to  erect  a  bridge  at  a  certain  elevation  that  cost  less  than  one 
which  it  could  have  built  without  necessitating  the  excavation,  it  seems 
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to  us  that  a  charge  which  submits  the  case  upon  the  issue  of  whether  or 
not  the  work  was  necessary  and  proper  was  entirely  inapplicable. 

The  deed  of  itself  could  not  possibly  have  involved  plaintiff's  consent 
to  anything  except  what  was  necessary  and  proper  to  be  done  towards 
adapting  Houston  Avenue  to  the  uses  of  a  street,  in  view  of  what  was 
in  contemplation  of  the  parties  at  the  time  as  to  its  future  use,  and 
here  it  clearly  appears  that  it  was  not  necessary  to  have  excavated  it 
as  was  done,  but  that  it  was  so  done  to  subserve  merely  the  convenience 
of  the  city.  The  consent  of  plaintiff  to  the  work  as  done  must  be 
shown  in  some  manner  other  than  by  force  of  the  deed  itself.  There 
is  some  evidence,  that  of  Mr.  Brashear,  who  was  mayor  of  Houston  at 
the  time  the  deed  was  made,  which  somewhat  remotely  tends  to  show 
that  the  work  was  going  on  when  the  deed  was  made,  and  it  may  be  that 
plaintiff  made  the  deed  with  knowledge  on  her  part  and  in  contem- 
plation of  the  very  thingB  she  now  complains  of,  and  that  in  this  manner 
she  consented  to  them.  But  this  is  hardly  sufficiently  developed  in  the 
evidence  to  entitle  it  to  notice  here,  and  no  submission  of  the  case  on 
any  such  theory  of  consent  was  made  or  requested;  and  we  think  that 
whether  or  not  such  circumstance  would  estop  her,  need  not  be  dis- 
cussed, in  view  of  the  uncertain  terms  of  Mr.  Brashear's  testimony. 

The  surface  of  plaintiffs  subdivision  being  practicably  level,  there 
could  be  no  serious  contention  that,  apart  from  the  bridge,  there  existed 
any  necessity  or  propriety  of  cutting  it  down  to  the  extent  as  was  done, 
in  order  to  make  it  serve  the  purposes  of  a  street.  Plaintiff's  consent 
may  have  been  implied  from  her  deed  for  the  purposes  of  a  street  to  do 
with  it  whatever  was  required  or  was  proper  for  such  use,  but  it  is  too 
plain  for  argument  that  the  excavation  complained  of  was  neither  neces- 
sary nor  proper,  unless  it  should  be  so  declared  in  connection  with  the 
extension  of  the  street  over  the  bridge,  and  this  was  not  so  on  the  tes- 
timony adduced,  as  we  have  shown. 

The  evidence  will  in  all  probability  be  similar  on  another  trial,  and 
it  may  be  going  out  of  our  way  to  discuss  the  law  in  reference  to  other 
conditions,  but  we  think  that  even  if  it  were  shown  that  the  bridge 
could  not  have  been  built  higher  than  it  now  is,  or  without  damaging 
plaintiff,  still  plaintiff,  by  our  constitutional  provision,  would  be  en- 
titled to  recover  such  damages  as  she  sustained,  unless  it  appear,  apart 
from  the  effect  of  the  deed  itself,  that  she  consented  to  the  work  being 
done  in  the  manner  in  which  it  was  done. 

For  these  reasons  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  M.  Bemis  v.  W.  T.  Williams,  Executob,  et  al. 

Decided  May  6,  1903. 

1.— Deed  of  Trust — Power  of  Sale— Substitute  Trustee. 

Where  a  deed  of  trust  with  power  of  sale  by  the  trustee  provides  that  a 
substitute  trustee  may  be  appointed  by  the  cestui  que  trust  upon  the  failure 
or  refusal  of  the  trustee  to  act,  the  appointment  of  a  substitute  without  any 
failure  or  refusal  of  the  trustee  to  act  is  unauthorized,  and  a  sale  of  the  prop- 
erty by  him  is  void. 

2. — Same — Surprise— Withdrawing  Announcement — Pleading. 

Surprise  of  defendant,  claiming  under  the  sale  by  the  substitute  trustee, 
at  the  testimony  of  the  trustee  to  the  effect  that  he  had  never  declined  to  act 
and  had  never  been  requested  to  sell  the  land,  did  not  warrant  a  withdrawal 
of  announcement  of  ready  and  continuance  of  the  case  in  order  to  meet  Buch 
testimony,  since  defendant  was  charged  by  law  with  the  knowledge  that  he 
would  be  required  to  prove  a  strict  compliance  with  the  terms  of  the  deed  of 
trust  as  against  plaintiff  claiming  under  an  adverse  deed  from  the  grantor  in 
the  trust  deed;  and  it  did  not  aid  defendant's  case  in  this  respect  that  plain- 
tiff had  alleged  a  common  source  of  title  and  by  his  pleadings  attacked  the 
deed  of  trust  for  fraud,  without  assailing  the  deed  of  the  substitute  trustee 
thereunder  as  being  invalid  because  of  such  appointment,  thereby  leading  defend- 
ant to  believe  that  no  attack  would  be  made  on  that  ground. 

3. — Same— Trespass  to  Try  Title — Special  Pleading. 

The  fact  that  plaintiff,  suing  in  trespass  to  try  title,  had  specially  pleaded 
fraud  in  the  execution  of  the  trust  deed  under  which  defendant  claimed,  did 
not  preclude  him  from  an  attack  on  any  link  in  the  chain  of  defendant's  title, 
and  the  rule  which  confines  the  plaintiff  in  such  an  action  to  proof  of  the  title 
pleaded  by  him  has  no  application  to  the  case  here. 

4. — Same— Ratification  of  Appointment. 

That  the  grantor  in  the  deed  of  trust  had,  after  the  execution  by  him  of 
the  adverse  deed  under  which  plaintiff  claimed,  agreed  to  the  appointment  of 
the  substitute  trustee,  could  not  affect  the  question  of  the  legality  of  such 
appointment. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before  Hon. 
J.  M.  Talbot. 

Figures  &  Pruitt  and  W.  P.  McLean,  for  appellant. 

Oeo.  T.  Todd,  for  appellees. 

PLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
instituted  by  W.  T.  Williams,  executor  of  the  estate  of  W.  J.  Williams, 
against  C.  W.  Connery  and  Helen  Smith,  to  recover  a  certain  tract  of 
land  in  Cass  County.  Connery  disclaimed  any  interest  in  the  land  and 
was  dismissed  from  the  suit.  By  what  is  styled  "Plaintiffs  additional 
petition"  appellant  John  M.  Bemis  was  made  a  defendant  in  the  case, 
and  he  answered  by  general  demurrer  and  plea  of  not  guilty.  Helen  D. 
Smith  filed  an  answer  in  which  she  alleged  that  the  282  acres  of  land 
claimed  by  her  out  of  the  tract  of  land  sued  for  are  not  included  in 
the  deeds  under  which  the  executor  and  appellant  claim,  but  are  specially 
excluded  therefrom,  and  prayed  that  she  be  quieted  in  her  title.    In  a 
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supplemental  petition  the  executor  pleaded  that  a  trust  deed  mentioned 
in  an  abstract  of  title  filed  by  appellant  was  fraudulent  and  void  as  to 
creditors,  and  especially  as  to  the  testator.  Exceptions  to  this  pleading 
were  filed  by  appellant,  but  what  action  was  taken  thereon  does  not 
authoritatively  appear  in  the  record,  although  in  a  trial  amendment 
filed  by  the  executor  it  is  stated  that  certain  special  exceptions  to  the 
supplemental  petition  were  sustained  by  the  court.  In  the  trial  amend- 
ment filed  by  the  executor  it  was  alleged  that  his  testator  was  a  bona 
fide  purchaser  of  the  land  for  a  valuable  consideration  from  John  T. 
Smith,  who  executed  the  trust  deed  through  which  appellant  claims, 
and  that  appellant  bought  with  full  notice  of  Smith's  deed.  The  court 
instructed  the  jury  to  return  a  verdict  in  favor  of  Helen  D.  Smith  for 
the  land  claimed  by  her,  and  in  favor  of  the  executor  and  against  ap- 
pellant for  the  remaining  land.  There  is  no  contest  as  to  the  judgment 
in  favor  of  Helen  D.  Smith. 

John  T.  Smith  was  the  common  source,  and  the  executor  proved  a 
conveyance  of  the  land  by  him  to  the  testator.  Appellant  claimed  the 
land  through  a  deed  of  trust  given  by  Smith  to  E.  W.  Taylor,  but  failed 
to  show  any  sale  of  the  land  under  the  deed  of  trust  by  the  original 
trustee  or  any  legally  appointed  substitute  trustee.  John  T.  Smith  is 
dead.  As  a  muniment  of  his  title  appellant  introduced  in  evidence  a 
deed  of  trust  dated  May  26,  1887,  on  the  land  in  controversy,  executed 
by  J.  T.  Smith  and  W.  T.  Armistead,  trustee,  to  secure  E.  W.  Taylor 
in  the  payment  of  a  note  for  $2500.  In  the  deed  of  trust  it  was  pro- 
vided, "that  in  case  of  the  failure  or  default  in  the  payment  of  said 
promissory  note  at  maturity  the  said  W.  T.  Armistead  is  by  these 
presents  fully  authorized  and  empowered  to,  and  it  is  made  his  special 
duty  at  the  request  of  the  said  E.  W.  Taylor  at  any  time  made  after 
the  maturity  of  said  promissory  note,  to  sell  the  above  described  premises 
and  tracts  and  lots  of  land,"  etc.,  and  "that  should  the  said  W.  T. 
Armistead,  from  any  cause  whatever,  fail  or  refuse  to  act  or  become 
disqualified  from  acting  as  such  trustee,  then  the  said  E.  W.  Taylor 
shall  have  full  power  to  appoint  a  substitute  in  writing  who  shall  have 
the  same  powers  as  are  hereby  delegated  to  the  said  W.  T.  Armistead." 
The  court  excluded  a  deed  made  by  E.  R.  Taylor,  substitute  trustee, 
after  hearing  evidence  to  the  effect  that  the  original  trustee  had  not 
been  requested  to  sell  the  land,  and  had  at  all  times  been  ready  and 
willing  to  execute  the  trust.  This  action  of  the  court  is  complained  of 
by  appellant. 

It  is  the  unbroken  rule  that  a  power  of  sale  given  in  a  deed  or  mort- 
gage must  be  strictly  followed  in  all  its  details.  The  authority  to  alien- 
ate and  convey  the  property  of  another  is  an  extraordinary  and  most 
important  grant  of  power,  so  much  so  that  courts  governed  by  the 
common  law  for  a  long  time  viewed  such  grants  with  suspicion,  and 
although  they  increased  in  number  until  they  are  in  universal  use  in 
England  and  America,  the  strictness  required  in  their  execution  has 
never  been  relaxed,  and  even  in  minor  and  seemingly  unimportant  de- 
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tails  contained  in  such  grants  of  power  no  change  will  be  tolerated,  but 
a  strict  and  literal  compliance  therewith  is  demanded.  The  trust  must 
be  executed  in  the  mode  and  upon  the  exact  terms  and  conditions  pre- 
scribed in  the  deed  of  trust.  If  the  property  is  to  be  sold  in  a  certain 
place,  at  a  certain  time,  or  in  a  certain  manner,  as  at  private  sale  or 
public  auction,  with  the  consent  or  at  the  request  of  certain  persons, 
these  details  must  be  literally  followed  and  carried  out,  because  the 
owner  of  the  property  has  so  provided.  The  details  may  appear  frivolous 
and  unimportant,  but  the  maker  of  the  deed  saw  proper  to  guard  and 
protect  his  property  by  means  of  them,  and  from  that  reason  they  be- 
come important  and  essential. 

In  this  case  the  power  of  sale  vested  in  the  trustee  remained  dormant 
and  inactive  until  called  into  action  by  the  request  of  the  beneficiary. 
Until  that  request  was  made  he  had  no  power  to  act,  and  without  that 
request  there  could  not  be  a  failure  or  refusal  on  his  part  to  perform 
the  powers  given  him  by  the  deed  of  trust.  Speaking  on  this  subject 
in  the  case  of  Boone  v.  Miller,  86  Texas,  74,  the  Supreme  Court  said: 
"The  power  of  sale  in  a  deed  of  trust  is  an  important  power,  granted 
by  the  maker,  and  he  has  the  right  to  place  upon  it  such  limitations  and 
conditions  as  he  may  deem  proper  for  his  own  protection.  When  the 
exercise  of  a  power  is  made  to  depend  upon  the  direction  or  request  of 
a  given  person,  then  the  direction  or  request  of  that  person  must  be 
given  in  order  to  authorize  the  exercise  of  the  power."  Under  the  tes- 
timony in  the  record  W.  T.  Armistead  was  never  requested  to  sell  the 
land,  and  for  that  reason  did  not  execute  the  power  placed  in  his  hands 
by  the  deed  of  trust. 

The  case  of  Bracken  v.  Bounds,  71  S.  W.  Rep.,  547,  is  strikingly 
similar  to  one  now  under  consideration,  and  the  opinion  therein  is  de- 
cidedly in  point.  This  suit  *as  one  of  trespass  to  try  title,  the  plaintiff 
claiming  through  a  deed  of  trust  containing  language  as  to  a  substitute 
trustee  similar  to,  if  not  identical  with,  that  in  this  case.  The  bene- 
ficiary, without  requesting  the  trustee  to  sell,  appointed  his  brother 
substitute  trustee,  and  he  sold  the  land.  The  original  trustee  was  in- 
formed that  a  substitute  was  to  be  appointed  and  he  agreed  to  the  ap- 
pointment. The  trial  court  instructed  a  verdict  for  the  plaintiff,  which 
was  affirmed  by  the  Court  of  Civil  Appeals  of  the  Fifth  District.  The 
Supreme  Court,  in  reversing  and  rendering  for  defendant,  said :  "The 
evidence  which  we  have  stated  shows  plainly  not  only  that  Bounds  never 
requested  Allen  to  sell,  but  also  that  he  requested  and  induced  him  not 
to  do  so.  By  the  deed  of  trust,  which  created  all  the  rights  and  powers 
of  Bounds  and  the  trustee  over  the  land,  Allen  was  selected  as  the  person 
to  make  the  sale,  and  the  appointment  of  another  in  his  stead  was  au- 
thorized only  in  case  of  his  failure,  refusal  or  disqualification  to  act. 
No  sale  could  be  legally  made,  except  in  accordance  with  these  pro- 
visions." 

The  trustee  in  a  deed  of  trust  is  the  agent  of  both  parties,  appointed 
by  and  with  their  consent,  and  there  can  be  substitution  of  a  trustee 
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except  through  the  consent  of  the  parties  in  some  way  expressed.  It  is 
often  the  case,  as  in  this,  that  the  maker  of  the  deed  vests  the  power 
of  substitution  in  the  beneficiary  under  certain  express  conditions.  For 
the  proper  exercise  of  the  power  of  substitution  the  conditions  must 
clearly  and  unequivocally  arise.  In  this  case  the  exercise  of  the  power 
of  substitution  was  granted  in  case  the  trustee  failed  or  refused  to  act, 
or  should  become  disqualified  from  acting.  Without  the  happening  of 
one  of  those  contingencies  the  power  of  substitution  did  not  exist  and 
an  attempt  to  exercise  it  was  without  authority,  and  the  acts  of  a  sub- 
stitute so  appointed  were  null  and  void.  Cheveral  v.  McConnick,  58 
Texas,  440. 

Armistead  swore,  and  he  was  not  contradicted,  that  he  was  never 
requested  to  execute  the  trust,  and  consequently  never  refused  to  execute 
it.  As  said  by  the  Supreme  Court  in  the  case  of  Chestnutt  v.  Gann,  76 
Texas,  150 :  "Until  he  refused  to  act  in  the  performance  of  his  duties 
as  trustee,  there  was  no  power  in  anyone  to  appoint  a  substitute,  and 
defendant's  appointment  of  Borden  conferred  no  power  on  him  to 
make  the  sale,  even  if  defendant  had  been  the  exclusive  owner  of  the 
debt  to  secure  the  payment  of  which  the  deed  of  trust  was  given."  In 
the  case  of  Vaughan  v.  Bailey,  11  Texas  Civ.  App.,  34,  the  last  case 
cited  was  followed,  and  the  court  held:  "But  as  the  court's  findings 
show  that  no  demand  was  made  on  the  original  trustee  to  act,  that  he 
was  not  under  disability,  and  did  not  refuse  to  act,  we  are  not  prepared 
to  say  that  the  court  erred  in  holding  that  appellant  had  no  power  to 
appoint  a  substitute  trustee/'  It  follows  that  the  deed  of  conveyance 
executed  by  R.  R.  Taylor  as  substitute  trustee  was  null  and  void. 

It  is  contended  by  appellant  that  the  court  erred  in  overruling  his 
application  to  withdraw  his  announcement  of  ready  for  trial  and  in  re- 
fusing a  continuance  of  the  cause  in  order  that  he  might  be  prepared  to 
meet  the  testimony  of  W.  T.  Armistead  to  the  effect  that  he  was  not  dis- 
qualified from  acting  as  trustee,  and  that  he  had  never  been  requested  to 
sell  the  land  as  provided  in  the  trust  deed.  Appellant  claims  that  he  was 
surprised  at  the  testimony  of  Armistead  because  the  executor  had  pleaded 
that  he  held  title  to  the  land  through  a  deed  executed  by  John  T.  Smith 
on  February  1,  1889,  and  that  he  had  specially  pleaded  that  appellant's 
title  was  invalid  by  reason  of  fraud  in  the  execution  of  the  deed  of  trust, 
but  that  the  regularity  of  the  deed  made  by  the  substitute  trustee  had 
not  been  assailed  or  questioned,  and  that  appellant  was  thereby  led  to 
believe  that  the  written  appointment  of  the  substitute  trustee  would  be 
sufficient  evidence  of  his  power  to  act. 

It  is  undoubtedly  true,  as  contended  by  appellant,  that  if  the  executor 
pleaded  his  title  as  coming  through  a  deed  executed  by  John  T.  Smith 
on  a  certain  date  that  he  must  be  confined  to  proof  of  the  title  pleaded, 
but  it  can  not  be  reasonably  contended,  because  he  has  pleaded  such 
title,  that  he  is  thereby  precluded  from  attacking  and  breaking  down  any 
link  in  the  title  upon  which  appellant  sought  to  recover.  The  basis 
for  the  rule  which  confines  a  party  to  the  title  pleaded  is  that  he  has 
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excluded  every  other  title  by  claiming  to  rely  on  the  one  definitely 
pleaded.  There  was  no  attempt  on  the  part  of  the  executor  to  prove  any 
other  title  than  the  one  claimed  through  a  deed  from  John  T.  Smith, 
his  only  effort  being  to  break  down  and  destroy  the  title  offered  by 
appellant. 

Neither  do  we  think  that  the  special  plea  of  fraud  in  the  execution 
of  the  trust  deed  on  the  part  of  the  executor  precluded  him  from  an 
attack  on  any  link  in  the  chain  of  the  appellant's  title.  In  the  case  of 
Murphy  v.  Reynaud,  2  Texas  Civ.  App.,  470,  the  plaintiff  attacked  one 
of  the  deeds  in  the  defendant's  chain  of  title  as  a  forgery,  and  the  trial 
court  confined  her  attacks  on  the  deed  to  that  issue  alone.  The  ap- 
pellate court  said:  "The  pleader  is  not  there  setting  out  specially  his 
own  title,  but  is  attacking  that  of  his  adversary,  by  the  allegation  of  a 
fact  which  he  evidently  supposed  must  be  supported  by  affidavit,  and 
therefore  must  be  specially  pleaded.  This  opinion  may  have  been  erro- 
neous, but  it  is  nevertheless  true,  that  there  is  no  purpose  shown  to  re- 
strict the  issues  to  the  question  of  the  genuineness  of  the  signature  to 
the  deed.  The  rule  which  confines  a  plaintiff  in  this  action  to  proof  of 
a  title  specially  pleaded  has  no  application." 

There  is  no  merit  in  the  contention  of  appellant  that  he  was  sur- 
prised at  the  attack  made  on  the  deed  of  the  substitute  trustee.  Appel- 
lant was  charged  with  the  knowledge  that  he  would  be  required  to  prove 
a  strict  compliance  with  the  terms  of  the  deed  of  trust  in  order  to  obtain 
a  perfect  title  thereunder,  and  that  in  order  to  sustain  a  deed  made  by 
a  substitute  trustee  he  would  be  called  upon  to  prove  that  a  request  tp 
execute  the  trust  had  been  made  to  the  original  trustee  and  that  he 
had  failed  or  refused  to  do  so,  or  that  he  had  become  disqualified  from 
so  doing.  A  mistake  as  to  the  law,  or  a  misapprehension  of  it,  does  not 
constitute  such  surprise  as  to  warrant  a  continuance  of  the  cause. 
Phillips  v.  Wheeler,  10  Texas,  536;  Beauchamp  v.  Railway,  56  Texas, 
239. 

There  is  no  testimony  that  tends  to  show  that  John  T.  Smith  in  any 
way  agreed  to  or  authorized  the  appointment  of  R.OR.  Taylor  as  sub- 
stitute trustee.  The  deed  made  by  J.  T.  Smith  to  the  testator,  Williams, 
was  dated  February  1,  1889,  and  any  agreements  made  by  him  after 
the  land  was  sold  by  the  substitute  trustee,  in  April,  1889,  could  not 
affect  the  question  of  the  legality  of  the  appointment  of  the  substitute. 
His  ratification  of  such  appointment  long  after  the  sale  of  the  land 
could  not  affect  the  interests  of  his  vendee. 

Under  the  facts  in  evidence  no  other  verdict  than  that  rendered  was 
permissible,  and  the  trial  court  did  not  err  in  instructing  a  verdict  for 
the  executor. 

The  judgment  is  affirmed. 

Affirmed. 
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M.  A.  Joy  v.  National  Exchange  Bank  of  Dallas  et  al. 

Decided  May  6,  1903. 

Sale — Rule  of  Caveat  Emptor — Latent  Defect — Secondhand  Goods. 

Where  goods  are  in  esse,  and  may  be  inspected  by  the  buyer,  and  there  is 
no  fraud  on  the  part  of  the  seller,  the  rule  of  caveat  emptor  applies,  even 
though  the  defect  which  exists  in  them  is  latent  and  not  discoverable  on  exam- 
ination, at  least  where  the  seller  is  neither  the  grower  nor  manufacturer  of 
them.    Rule  applied  to  sale  of  a  secondhand  electrical  generator. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

John  S.  Young,  for  appellant. 

Frank  Reeves,  for  appellees. 

NEILL,  Associate  Justice. — On  November  7,  1901,  the  Southwest- 
ern Electrical  Engineering  and  Construction  Company  sold  the  appel- 
lant, M.  A.  Joy,  an  electrical  generator,  for  which  appellant  agreed  to 
pay  the  company  $500  cash.  Afterwards  the  company  assigned  its  ac- 
count against  Joy  for  the  purchase  money  to  the  National  Exchange 
Bank  of  Dallas,  and  guaranteed  its  payment.  This  suit  was  brought  by 
the  bank  against  the  appellant  on  the  account,  and  against  the  company 
on  its  guaranty. 

The  appellant  answered  that  he  bought  the  generator  upon  the  com- 
pany's warranty  that  it  was  in  good  working  order  and  equal  to  its 
rated  capacity  in  generating  electricity,  sound  and  free  from  defects 
of  labor  and  material,  and  a  good  first-class  second-hand  machine  in 
good  condition.  That  there  was  a  breach  of  such  warranty,  in  that  the 
machine  would  not  run  and  operate  because  the  field  coils  were  soaked 
with  oil  and  the  insulation  decayed,  etc. 

The  only  issue  in  the  case  is :  Was  the  machine  sold  upon  the  alleged 
warranty?  The  undisputed  evidence  shows  that  the  generator  was  not 
manufactured  by  the  seller,  and  that  it  was  a  second-hand  machine. 
That  appellant  knew  these  facts,  and  that  the  generator  was  open  to 
his  inspection  when  he  bought  it.  The  rule  is:  "Where  goods  are 
in  esse,  and  may  be  inspected  by  the  bu}'er,  and  there  is  no  fraud  on  the 
part  of  the  seller,  the  maxim  caveat  emptor  applies,  even  though  the 
defect  which  exists  in  them  is  latent,  and  not  discoverable  on  examina- 
tion, at  least  where  the  seller  is  neither  the  grower  nor  manufacturer." 
Mechem  on  Sales,  sec.  1316.  There  was  no  fraud  plead  by  appellant. 
Therefore  there  could  be  no  implied  warranty,  and  none  is  alleged. 

The  question  of  the  express  warranty  plead  was  for  the  jury;  and  it 
having,  upon  a  charge  properly  submitting  the  issue,  found,  upon  evi- 
dence reasonably  sufficient  to  sustain  the  verdict,  in  favor  of  the  appel- 
lee— no  assignment  of  error  being  well  taken — we  will  affirm  the  judg- 
ment. 

Affirmed. 
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Benton  Puller  et  al.  v.  Denison  &  Sherman 

Railway  Company. 

Decided  May  6,  1903. 

1. — Negligence— Personal  Injury — Street  Cars. 

Where,  in  an  action  for  injury  received  in  alighting  from  a  moving  street 
car  after  it  had  passed  plaintiff's  stopping  place,  plaintiff  testified  that  before 
reading  the  place  he  rang  the  bell  three  times,  which  was  the  signal  to  stop, 
and  the  motorman  testified  that  he  did  not  hear  the  bell  ring,  it  was  error  for 
the  court  to  charge  that  if  the  jury  believed  that  the  motorman  did  not  hear 
the  bell  ring  they  should  find  for  the  defendant,  as  the  evidence  raised  the 
issue  of  negligence  on  the  motorman's  part  in  failing  to  hear  the  bell  ring. 

2. — Same — Evidence — Contributory  Negligence. 

Defendant  having  pleaded  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  leaving  the  car  as  he  did,  evidence  was  admissible  for  the  plaintiff, 
who  was  a  boy,  to  show  that  the  motorman — there  being  no  conductor — was 
rough  in  his  demeanor  towards  the  boy  while  collecting  fare,  and  again  de- 
manded the  fare  after  it  had  been  overpaid,  as  showing  ground  for  the  boy's 
belief  that  the  motorman  would  carry  him  on  down  town  unless  he  got  off  at 
the  time  he  did. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  Eice  Maxcy. 

Webb  &  Jones  and  A.  L.  Beaty,  for  appellants. 

Head  &  Dillard,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Two  suits  were  instituted  by  J. 
P.  Fuller,  one  as  next  friend  of  his  minor  son,  Benton  Fuller,  and  the 
other  for  himself,  in  the  District  Court  of  Grayson  County  against  the 
Denison  &  Sherman  Railway  Company,  to  recover  damages  for  injuries 
received  by  said  minor,  Benton  Fuller,  while  alighting  from  one  of  appel- 
lee's electric  street  cars  in  Sherman,  Texas.  The  defendant  answered  by 
general  denial  and  plea  of  contributory  negligence.  By  agreement  the 
cases  were  consolidated  and  tried  together,  and  from  a  verdict  and  judg- 
ment for  defendant  the  plaintiffs  have  appealed. 

Opinion. — 1.  In  the  fifth  paragraph  of  the  charge  the  court  in- 
structed the  jury  as  follows:  "If  you  believe  from  the  evidence  that 
said  Benton  Fuller  did  ring  said  bell  as  a  signal  for  said  employe  to 
stop  said  car,  but  if  you  further  find  and  believe  from  the  evidence  that 
said  employe  did  not  hear  said  bell  *  *  *  you  will  find  for  de- 
fendant." It  is  contended  that  this  charge  is  error  in  that  it  eliminates 
from  the  jury  the  issue  of  negligence  on  the  part  of  the  motorman  in 
failing  to  hear  the  bell,  if  it  was  rung.  The  petition  alleged :  "That 
said  Benton  Fuller  informed  said  agents  and  employes  in  charge  of 
said  street  car  that  he  wished  to  leave  said  car  at  said  H.  M.  Fuller's. 
That  at  the  proper  distance  before  they  reached  H.  M.  Fuller's  residence, 
he  rang  the  bell  which  was  attached  to  said  street  car  and  gave  the 
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usual  signal  to  stop.  That  he  did  this  repeatedly,  but  notwithstanding 
this  information  and  signal  defendant's  agents  and  employes  in  charge 
pf  said  car  negligently  and  carelessly  failed  and  refused  to  stop  said 
car  and  to  let  said  Benton  Fuller  off."  The  plaintiff  was  a  passenger 
on  one  of  appellee's  electric  cars  in  Sherman,  Texas,  on  the  3d  day  of 
November,  1901,  and  had  paid  his  fare.  He  desired  to  get  off  at  his 
grandfather's  residence  on  South  Travis  street.  There  was  no  con- 
ductor on  the  car,  and  the  motorman  was  in  charge. 

There  were  two  bells  on  the  car  for  signaling  the  motorman  by  pulling 
-a  cord  which  ran  through  the  car.  There  was  a  third  cord  which  ran 
through  the  car  connected  with  the  fare  register.  When  within  a  block 
or  a  block  and  a  half  of  his  grandfather's  residence,  plaintiff  testified  he 
got  up  and  rang  the  bell  as  a  signal  for  the  car  to  stop.  He  says :  "I 
rang  the  bell  two  or  three  times."-  This  was  the  usual  signal  for  the 
car  to  stop.  The  car  did  not  check  its  speed;  and  the  boy  undertook 
to  get  off  while  the  car  was  in  motion,  and  in  doing  so  he  was  injured, 
his  leg  being  broken.  The  motorman  testified,  without  contradiction, 
that  he  did  not  hear  the  bell  ring  and  knew  nothing  of  the  accident 
until  he  got  to  the  end  of  the  line.  It  was  the  duty  of  the  motorman 
to  use  reasonable  care  in  listening  for  the  usual  signal  to  stop  the  car 
and  give  passengers  an  opportunity  to  alight,  and  his  failure  to  perform 
this  duty  would  constitute  negligence.  The  pleadings  of  the  plaintiff 
were  sufficient  to  raise  the  issue  of  negligence  on  the  part  of  the  motor- 
man  in  failing  to  use  ordinary  care  and  diligence  to  hear  the  bell,  if  it 
was  rung.  The  evidence  raised  the  issue  as  to  whether  the  bell  was  rung, 
and,  if  so,  whether  there  was  negligence  on  the  part  of  the  motorman  in 
failing  to  hear  it  and  in  failing  to  stop  the  car.  The  charge  of  the  court 
eliminating  this  issue  from  the  jury  was  error. 

2.  The  plaintiffs  offered  the  testimony  of  J.  A.  Darland,  as  follows : 
"That  after  Benton  Fuller  boarded  the  car  on  the  date  he  received  his 
injuries  the  motorman  in  charge  of  the  car  came  back  through  the  car 
collecting  fares ;  that  Benton  Fuller  handed  him  10  cents,  the  fare  being 
5  cents,  which  was  dropped  on  the  floor  just  as  it  reached  the  motorman ; 
that  said  piece  of  money  went  partly  under  the  seat  where  the  witness 
Darland  was  sitting,  and  that  he,  Darland,  picked  it  up  and  handed 
it  back  to  Benton  Fuller  or  the  motorman,  the  hands  of  the  three 
parties  meeting,  and  that  the  motorman  took  the  dime  and  went  on 
through  the  car  and  back  to  the  front  without  giving  Benton  Fuller  the 
change;"  and  offered  to  prove  by  said  Darland  and  Benton  Fuller  that 
after  the  car  had  gone  some  distance,  and  while  it  was  yet  five  or  six 
blocks  north  of  the  place  where  Benton  Fuller  received  his  injuries,  said 
motorman  again  came  through  the  car  and  demanded  a  fare  from  Benton 
Fuller;  that  Benton  Fuller  replied  that  he  had  paid  his  fare  and  that 
the  motorman  had  kept  the  change,  and  demanded  that  the  motorman 
return  his  change.  Whereupon  the  motorman  denied  having  collected 
or  having  retained  the  change,  and  stated  that  Benton  Fuller  must  pay 
him  the  fare;  that  said  motorman's  voice  was  harsh  and  he  appeared 


Canal  and  Milling  Co.  v.  Langpord  Bros,  401 

to  be  angry ;  that  at  this  juncture  the  witness  Darland  interposed  and 
said  Benton  Fuller  had  paid  his  fare  and  reminded  the  motorman  of  the 
incident  above  mentioned,  whereupon  the  motorman  returned  and  went 
back  to  the  car  frowning 'and  muttering  to  himself ."  This  testimony 
was  objected  to  by  defendant  as  being  irrelevant  and  immaterial,  and 
because  there  was  no  pleading  to  support  it.  The  objection  was  sus- 
tained and  the  plaintiff  took  a  bill  of  exceptions.  Benton  Puller  testified 
that  when  he  got  off,  the  car  had  passed  his  grandfather's  residence. 
He  says  he  got  off  because  he  thought  the  motorman  would  carry  him 
on  down  if  he  kept  running.  The  evidence  excluded  was  relevant  as 
tending  to  show  that  there  was  ground  for  the  plaintiff's  belief  that 
the  motorman  would  carry  him  down  town  unless  he  got  off  at  the  time 
he  did.  Defendant  had  plead  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  leaving  the  car  at  the  time  and  in  the  manner  he  did. 
For  ,the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


* 

Eatwood  Biob  Canal  and  Milling  Company  v.  Langford 

Bros,  et  al. 

Decided  May  6,  1903. 

1. — Lease — Breach  of  Agreement — Measure  of  Damages. 

Defendant  leased  to  plaintiffs,  for  one -half  the  crop  to  be  grown  thereon, 
certain  land,  to  be  planted  in  rice,  and  agreed  to  supply  by  irrigation  the 
water  necessary  therefor.  It  was  stipulated  in  the  lease  that  in  no  case  should 
the  lessor  be  liable  for  any  damages  that  should  exceed  one -fifth  the  entire 
crop  grown  on  the  land.  Owing  to  defendant's  failure  to  supply  water  there 
was  an  entire  failure  of  the  crop  for  one  year.  Held,  that  such  stipulation  did 
not  furnish  the  measure  of  damages  in  the  case. 

2. — Damages  to  Growing  Crops— Measure  of. 

The  measure  of  damages  for  injury  to  a  growing  crop  is  the  difference 
between  what  the  crop  damaged  made  and  what  it  would  have  probably  made 
but  for  the  injury,  less  the  cost  of  raising,  harvesting  and  marketing  the  crop. 

3. — Damages — Assignment  of  Claim  for. 

A  claim  for  unliquidated  damages  growing  out  of  a  breach  of  an  agree- 
ment in  a  lease  to  supply  water  for  making  a  crop  is  assignable,  and  where 
the  party  liable  for  the  damages  settles  with  the  assignor  after  notice  of  the 
assignment,  the  assignee's  right  to  recover  on  the  claim  is  not  defeated. 

Appeal  from  the  District  Court  of  Liberty.    Tried  below  before  Hon. 
L.  B.  Hightower. 

C.  F.  Stephens,  for  appellant.  ' 

Smith,  Crawford  &  Sonfield,  for  appellees. 

32  Civil— 26. 
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GILL,  Associate  Justice. — This  suit  was  brought  by  H.  A.  and 
J.  0.  Langford  against  the  appellant,  a  corporation  organized  under  the 
laws  of  Texas. 

The  plaintiffs  alleged  in  substance  that  defendant,  being  a  canal  and 
irrigation  company,  contracted  with  plaintiffs  to  irrigate  for  them  450 
acres  of  land  in  the  year  1900  and  475  acres  during  the  year  1901, 
which  was  to  be  planted  in  rice  by  plaintiffs.  The  land  belonged  to 
defendant,  and  the  latter  "was  to  receive  one-half  of  the  crop  as  remuner- 
ation for  the  use  of  the  land  and  supply  of  water.  It  is  averred  that 
defendant  failed  to  furnish  the  water  as  promised,  by  reason  of  which 
the  crop  for  1900  was  greatly  injured  and  the  crop  for  1901  altogether 
destroyed.  It  is  further  averred  that  of  the  crop  of  1900  the  defendant 
unlawfully  converted  430  sacks  of  rice,  and  that  by  its  breach  of  con- 
tract to  thresh  the  crop  for  that  year  it  was  further  damaged  by  bad 
weather.    The  aggregate  damages  asked  amount  to  $23,593. 

The  defendants,  after  general  demurrer  and  general  denial,  pleaded 
a  clause  in  the  contract  which  limited  the  damages  recoverable  to  the 
value  of  one-fifth  of  the  crop  raised  in  any  one  year  during  the  con- 
tinuation of  the  lease.  Further,  that  it  was  not  liable  because  the  failure 
to  supply  water  was  due  to  an  accident  to  the  pumping  machinery,  and 
that  the  contract  in  terms  exempted  it  from  liability  if  the  failure  to 
furnish  water  was  due  to  such  a  cause.  Accord  and  satisfaction  was 
also  pleaded,  and  an  offset  in  the  sum  of  $2138  was  urged  for  advances 
alleged  to  have  been  made  by  the  company  to  plaintiffs  to  enable  them 
to  make  the  crops.  As  to  the  allegation  of  damage  for  failure  to  thresh, 
it  was  averred  in  defense  that  the  plaintiffs  failed  to  stack  the  grain, 
and  for  that  reason  it  was  injured. 

Smith,  Crawford  &  Sonfield,  a  firm  of  attorneys,  intervened,  setting 
up  an  assignment  of  one-third  of  the  cause  of  action  by  J.  0.  Langford 
to  them  in  consideration  of  their  legal  services  rendered,  and  that  he 
had  compromised  with  the  company,  the  latter  having  notice  of  the 
assignment,  and  he  having  taken  a  nonsuit,  they  prayed  to  be  permitted 
to  recover  to  the  extent  of  their  interest  in  the  cause  of  action.  Over 
the  objection  of  the  company  they  were  permitted  to  prosecute  their 
claim. 

A  trial  by  jury  resulted  in  a  judgment  in  favor  of  H.  A.  Langford 
for  $1436.37,  and  in  favor  of  the  interveners  for  $159.55.  From  this 
judgment  defendants  have  appealed,  and  undertake  to  present  many 
assignments  of  error. 

The  record  sustains  the  following  fact  conclusions:  The  defendant, 
a  Texas  irrigation  corporation,  rented  to  the  plaintiffs,  Langford  Bros., 
450  acres  of  land  for  the  year  1900,  to  be  planted  in  rice,  and  undertook 
to  supply  sufficient  water  to  properly  irrigate  the  land  during  that  year. 
The  plaintiffs  planted  the  land  in  rice  as  agreed,  but  the  defendant 
furnished  no  water.  Notwithstanding  this  the  plaintiffs  made,  by  reason 
of  the  rainfall,  430  sacks  of  rice  that  year,  which  were  actually  threshed 
and  saved.    Much  more  would  have  been  made  than  were  made  had  the 
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defendant  furnished  water  as  promised.  For  that  year  also  defendant 
agreed  for  a  valuable  consideration  to  thresh  the  plaintiffs'  rice  crop, 
but,  through  negligence,  failed  to  do  so  until,  without  fault  on  plaintiffs' 
part,  the  crop  which  was  made  was  seriously  damaged. 

For  the  year  1901  defendant  leased  to  plaintiffs  475  acres  of  land 
(other  than  that  leased  for  1900)  upon  the  same  terms  and  conditions 
as  for  the  first  year.  Plaintiffs  prepared  their  land  and  planted  their 
crop,  but  defendant  furnished  no  water,  whereby  (the  rains  being  in- 
sufficient) the  rice  perished  and  no  crop  was  made.  If  the  water  had 
been  furnished  each  year  in  proper  quantities  the  crops  would  have 
averaged  about  sixteen  sacks  to  the  acre  at  harvest  time,  subject  to  a 
possible  diminution  thereafter  on  account  of  damage  from  rains  before 
threshing.  Defendant  appropriated  to  its  own  use  the  entire  430  sacks 
for  the  year  1900,  notwithstanding  the  fact  that  under  the  terms  of  the 
lease  each  was  equally  interested  in  the  crop  produced.  The  cost  of 
raising  and  harvesting  and  marketing  was  shown.  The  amount  of  the 
verdict  is  sustained  by  the  evidence. 

Appellant  assigns  as  error  the  action  of  the  trial  court  in  submitting 
to  the  jury  the  question  whether,  in  the  light  of  the  facts,  the  contract 
supplied  an  intelligible  measure  of  damages  for  failure  to  furnish  water. 
The  clause  by  which  the  parties  undertook  to  prescribe  by  contract  the 
measure  of  damages  is  as  follows :  "But  in  no  case  shall  the  first  party 
be  liable  for  any  damages  that  shall  exceed  one-fifth  of  the  entire  crop 
grown  during  any  one  year  by  said  second  party  on  said  land  during 
the  continuance  of  the  lease."  But  one  crop  was  raised  by  plaintiffs  on 
the  450  acres  leased  for  1900.  The  effort  to  make  a  crop  in  1901  was 
upon  different  land.  This  being  true,  it  is  manifest  that  the  rule  could 
not  be  construed  as  meaning  the  crop  of  any  previous  year,  for  there 
had  been  none.  It  could  not  be  held  to  mean  the  crop  for  the  year  the 
breach  was  claimed,  for  in  1901  no  crop  was  raised.  This  last  construc- 
tion would  mean  that  the  parties  had  stipulated  that  the  greater  the 
damage  the  less  the  recovery  should  be.  If  the  language  could  be 
construed  to  mean  one-fifth  of  an  average  crop  grown  on  like  land  under 
like  conditions,  it  would  doubtless  furnish  a  fair  and  just  measure  of 
damages,  but  the  parties  have  not  so  bound  themselves.  The  language 
is  incapable  of  such  construction.  These  things  being  true,  it  is  mani- 
fest that  the  language  quoted  does  not  furnish  a  measure  of  damages 
for  this  case.  The  contract  stands  as  if  the  partiefe  had  not  undertaken 
to  do  so.  The  complaint,  then,  that  the  court  erred  in  submitting  to 
the  jury  the  construction  of  this  part  of  the  contract  can  not  be  al- 
lowed, because  the  jury  rightly  refused  to  be  controlled  by  it,  and  de- 
termined the  cause  under  the  general  rule  for  the  measure  of  damages 
furnished  by  the  court.  This  can  be  inferred  with  certainty  from  the 
nature  of  the  verdict.  But  if  they  did  not  do  this,  appellant  can  not 
complain,  because  it  insists  that  the  written  measure  ought  to  have  con- 
trolled.   In  either  event,  the  error,  if  any,  was  harmless. 

Under  the  second  assignment  appellant  complains  of  the  refusal  of 
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the  trial  court  to  sustain  the  exception  to  the  petition,  to  the  effect  that 
the  damages  claimed  were  too  speculative  and  remote.  The  plaintiff, 
after  averring  the  execution  of  the  contract  to  irrigate,  etc.,  alleged  the 
planting  of  the  crop,  its  promising  growth,  the  necessity  for  irrigation, 
failure  to  furnish  water,  damage  to  the  first  crop  and  destruction  of 
the  second,  alleges  the  amount  of  rice  the  crop  would  have  made  had 
it  been  properly  watered^  and  its  value,  and  avers  the  reasonable  cost 
of  cultivating  and  marketing. 

It  is  generally  held  that  probable  future  profits  are  not  recoverable 
as  damages,  either  for  breach  of  contract  or  for  tort.  The  recovery  has 
been  refused,  not  because  they  were  profits,  but  because  of  the  difficulty, 
if  not  impossibility,  of  establishing  them  with  any  sort  of  certainty; 
so,  in  cases  where  it  appears  that  the  court  may  safely  resort  to  profits 
as  a  measure  of  damage  because  in  that  case  they  are  susceptible  of 
reasonably  certain  proof,  the  general  rule  above  stated  has  not  been 
applied.  However,  this  general  rule  requiring  certainty  of  proof  and 
forbidding  an  entry  into  the  field  of  uncertainty  and  speculation,  has 
been  applied  to  suits  brought  to  recover  damage  for  injury  to  growing 
crops,  and  the  right  to  recover  what  would  have  been  made  or  to 
inquire  what  the  crop  would  have  produced,  if  uninjured,  has  been 
generally  denied.  The  measure  of  damages  in  such  a  case  is  stated  to 
be  the  difference  between  the  value  of  the  crop  just  before  and  just 
after  the  damage.  In  speaking  of  the  value  of  the  growing  crop  at  the 
time  of  the  injury  of  course  was  meant  its  value  for  the  purpose  of 
continuing  its  cultivation  to  maturity,  for  in  most,  if  not  all  cases,  it 
would  be  valueless  for  any  other  purpose.  In  ascertaining  its  value  proof 
must  be  heard  either  as  to  the  market  price  or  its  intrinsic  worth,  and 
it  follows  that  any  witness  who  undertakes  to  speak  intelligently  as  to 
its  value  must  base  his  figures  upon  a  sound  estimate  of  what  the  crop 
would  probably  produce  if  well  cultivated  and  uninjured,  and  to  deduct 
from  that  result  the  cost  of  cultivation  and  marketing.  In  the  appli- 
cation by  the  courts  of  this  rule  it  is  plain  the  courts  permitted  the  wit- 
nesses who  estimated  and  testified  to  the  present  crop  value  to  resort  to 
the  speculative  and  uncertain  matters  which,  under  the  general  rule, 
the  court  had  refused  to  consider  or  allow,  and  what  had  been  con- 
demned as  unsafe  and  speculative  was  thus  indirectly  relied  on  and 
used  as  the  basis  for  a  judgment. 

In  Railway  Co.  v.  Pape,  73  Texas,  503,  Justice  Gaines,  in  a  case  in- 
volving damage  to  a  growing  crop,  after  stating  the  rule  in  substance  as 
above  and  remarking  upon  the  fact  that  usually  there  would  be  no 
market  for  such  a  thing,  uses  the  following  language :  "It  follows  that 
in  such  a  case  some  other  method  must  be  resorted  to  for  the  .purposes  of 
ascertaining  its  value.  It  seems  to  us  that>  as  a  general  rule,  the  most 
satisfactory  means  of  arriving  at  the  value  of  growing  crops  is  to  prove 
its  probable  yield  under  proper  cultivation,  the  value  of  such  yield, 
when  matured  and  ready  for  sale,  and  also  the  expense  of  such  cultiva- 
tion, as  well  as  the  cost  of  its  preparation  and  transmission  to  market. 
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The  difference  between  the  value  of  the  probable  crop  in  the  market  and 
the  expense  of  maturing,  preparing  and  placing  it  there  will  in  most 
cases  give  the  value  of  the  growing  crop  with  as  much  certainty  as  can 
be  attained  by  any  other  method." 

It  is  apparent  from  the  language  quoted  that  our  Supreme  Court  has 
taken  into  consideration  and  adopted  the  methods  which  the  ordinary 
witness  as  to  value  will  naturally  and  logically  employ  in  speaking  to 
the  value  of  a  growing  crop,  and  thus  the  court  is  indirectly  influenced 
and  controlled  in  such  an  inquiry  by  the  estimated  yield.  The  follow- 
ing Texas  cases  have  followed  the  rule  as  stated :  Railway  Co.  v.  Borsky, 
2  Texas  Civ.  App.,  545;  Railway  Co.  v.  Simonton,  2  Texas  Civ.  App., 
558;  Railway  Co.  v.  McGowan,  73  Texas,  355;  Railway  Co.  v.  Pape, 
73  Texas,  501 ;  Railway  Co.  v.  Joachimi,  58  Texas,  456. 

A  distinction  has  been  made  by  some  authorities  between  the  meas- 
ure of  damages  in  cases  of  this  nature,  sounding  in  tort,  and  those 
arising  jout  of  breach  of  contract,  but  Long,  in  his  work  on  Irrigation, 
does  not  recognize  the  distinction  (Long  on  Irrigation,  p.  273),  but 
lays  down  practically  the  same  rule  as  Pape's  case  and  the  other  au- 
thorities cited  above.  Irrigation  Co.  v.  Richards,  22  Colo.,  450,  and 
Herring  v.  Armwood  (N.  C),  57  Law.  Rep.  Ann.,  958,  are  in  point. 
Each  of  them  involves  a  breach  of  contract.  The  distinction  is  repu- 
diated in  Jones  v.  George,  61  Texas,  354.  The  case  last  cited  is  also 
directly  in  point  on  the  measure  of  damages,  though  the  rule  that  the 
speculative  value  6f  the  possible  crop  may  not  be  recovered  is  also 
broadly  stated. 

It  would  serve  no  useful  end  to  discuss  and  undertake  to  apply  or  dis- 
tinguish the  many  cases  cited  by  appellant.  We  believe  the  rule  as 
stated  is  established  in  this  State  by  Supreme  Court  decisions.  The 
case  of  Lutcher  v.  Stoddard,  56  S.  W.  Rep.,  608,  states  the  rule  to  be  as 
applied  to  breach  of  contracts,  the  recovery  only,  the  value  of  labor 
and  expenditure  up  to  the  breach,  but,  as  has  been  shown  above,  we 
believe  we  have  authority  from  the  Supreme  Court  for  the  rule  as  an- 
nounced by  us.  We  are  of  opinion  a  contract  of  the  nature  of  this  sued 
on  invites  the  application  of  the  rule,  because  both  the  purpose  and 
effect  of  irrigation  is  to  eliminate  many  of  the  dangers  and  uncer- 
tainties which  usually  attend  the  raising  of  agricultural  products,  so 
that  one  engaged  in  the  business  can  more  certainly  foresee  what  the 
result  of  his  year's  work  may  be. 

The  charge  given  by  the  court  upon  this  point  was  as  follows :  "If  by 
a  failure  to  supply  water  the  defendant  injured  plaintiffs'  crop,  *  *  * 
then  the  proper  rule  by  which  you  will  determine  plaintiffs'  damage  is 
the  difference  between  what  the  crop  damaged  made  and  what  it  would 
have  probably  made  if  it  had  been  properly  watered,  and  from  that 
difference,  if  any  you  find,  you  then  deduct  the  cost  of  raising,  har- 
vesting and  marketing  the  same." 

As  has  already  been  shown,  this  is  in  legal  and  practical  effect  the 
same  as  the  rule  announced  in  Pape's  case.    It  is  but  another  way  of 
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saying  "find  for  plaintiffs  the  value  of  the  crops  at  the  date  of  the 
breach." 

Appellants  complain  of  the  intervention  of  the  attorneys  of  J.  0. 
Langford.  Prior  to  the  institution  of  the  suit  they  had  taken  an  as- 
signment of  a  one-third  interest  in  his  cause  of  action.  The  company 
compromised  with  notice  of  the  assignment.  Such  a  cause  of  action 
is  assignable.  Hence  the  appellant,  knowing  their  rights,  should  have 
respected  them.  The  court  did  not  err  in  the  respect  complained  of. 
Railway  Co.  v.  Ginther,  30  Texas  Civ.  App.,  161,  6  Texas  Ct  Rep.,  732. 

None  of  the  other  assignments  require  extended  notice.  Because  the 
verdict  is  sustained  by  the  evidence,  and  we  have  found  no  reversible 
error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

In  the  motion  for  rehearing  our  attention  is  particularly  called, 
among  other  things,  to  the  eighteenth  assignment  of  error,  in  which 
appellant  undertakes  to  complain  of  a  portion  of  the  court's  charge  on 
the  ground  that  it  is  "inconsistent  with  the  evidence."  We  did  not 
consider  the  assignment,  for  the  reason  that  it  was  not  followed  by 
such  a  statement  as  the  rules  require.  For  the  reason  stated  we  still 
think  it  should  be  ignored.  The  statement  that  it  was  not  considered 
was  inadvertently  omitted  from  the  main  opinion. 

We  are  requested  to  find  certain  additional  facts,  but  upon  considera- 
tion have  concluded  the  facts  found  by  us  embody  in  a  general  way  those 
requested  to  be  found,  and  are  therefore  ample  for  the  preservation  of 
appellant's  rights  in  the  Supreme  Court. 

The  motion  for  rehearing  presents  no  additional  reason  for  reversal 
and  nothing  which  ought  to  induce  us  to  change  our  views  as  originally 
expressed.    It  is  therefore  overruled. 

Overruled. 

Writ  of  error  refused. 


Ella  R.  Davis  et  al.  v.  J.  L.  Beall  et  al. 

Decided  May  6,  1903. 

1.— Judgment — Case  Followed.  4 

The  rulings  on  former  appeal  followed  (Davis  v.  Beall,  21  Texas  Civ.  App., 
183)  to  the  effect  that  a  judgment  was  conclusive  on  the  defendant  therein 
unless  he  showed  a  good  defense  to  the  action  which  he  had  been  induced  by 
the  plaintiff  not  to  make,  or  a  valid  contract  releasing  him  from  the  judg- 
ment. 

2. — Same— Guardian — Compromise — Judgment. 

The  guardian  of  the  estate  of  minors  can  not,  without  authority  from  the 
probate  court,  compromise  the  claims  of  his  wards  by  releasing  a  judgment 
defendant  from  liability. 
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Charge  held  misleading  as  liable  to  be  understood,  though  not  expressly 
asserting,  that  a  compromise  and  release  of  a  judgment  by  a  guardian,  without 
authority  from  the  probate  court,  was  valid. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

Chas.  Crenshaw  and  Byrd  &  Mead,  for  appellants. 

Montrose  &  Starnes  and  L.  A.  Clark,  for  appellees. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
the  former  being  reported  in  21  Texas  Civ.  App.,  183,  to  which  refer- 
ence is  made  for  a  statement  of  the  nature  of  the  suit. 

Without  considering  in  detail  the  numerous  assignments  of  error, 
we  hold  that  appellee  Beall  is  bound  by  the  judgment  against  which 
he  sought  relief,  unless  he  proves,  as  alleged  in  his  petition,  that 
he  had  a  valid  defense  to  the  suit  and  was  induced  by  the  defendants, 
in  the  manner  and  by  the  means  alleged,  not  to  make  his  defense;  or 
unless  he  shows  that  since  the  rendition  of  that  judgment  the  same  has 
been  paid  or  a  valid  contract  entered  into  between  himself  and  the 
owners  of  the  judgment,  by  which  he  was  to  be  released. 

We  also  hold,  as  was  held  on 'the  former  appeal,  that  Major  Grubbs, 
as  guardian  of  the  estate  of  the  minor  heirs  of  K.  M.  Grubbs,  could 
not,  without  authority  of  the  probate  court,  compromise  the  claim  of 
his  wards  and  release  Beall  from  liability  thereon. 

Kulings  of  the  court  below,  and  especially  its  charge  to  the  jury, 
were  not  in  harmony  with  these  views.  The  court  instructed  the  jury 
as  follows: 

"If  you  believe  from  the  evidence  that  the  judgment  in  the  case  of 
Ella  R.  Davis  et  al.  v.  J.  L.  Blain,  E.  H.  Long  and  J.  L.  Beall  has 
been  fully  paid  off  and  satisfied  by  J.  L.  Blain  to  the  defendants  or  their 
duly  authorized  agents,  then  in  that  event  you  will  find  for  the  plaintiff. 
Or  if  you  believe  from  the  evidence  that  at  the  time  said  judgment 
was  rendered,  or  at  any  time  thereafter,  the  defendants  herein  or  duly 
authorized  agents,  entered  into  an  agreement  whereby  J.  L.  Blain  was 
to  take  charge  of  the  mill  property  as  his  own  and  run  it  and  pay  off 
said  judgment,  and  that  the  defendants  herein  were  to  look  to  him 
alone  for  the  payment  of  said  judgment,  then  you  are  instructed  that 
the  plaintiff  Beall  would  no  longer  be  liable  on  said  judgment,  and  if 
you  so  believe  you  will  find  for  the  plaintiff,  even  though  you  may  be- 
lieve that  Blain  did  not,  in  fact,  pay  off  any  part  of  said  judgment,  but 
unless  you  believe  that  Blain  paid  off  and  satisfied  said  judgment,  or 
that  the  defendants  were  to  look  to  Blain  alone  for  said  judgment,  you 
will  find  for  the  defendants." 

While  this  charge  does  not  expressly  state  that  transactions  with  the 
guardian  would  be  binding  .upon  the  wards,  we  think  it  was  calculated 
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to  mislead  the  jury  and  cause  them  to  believe  that  the  wards  would  be 
bound  by  an  agreement  made  by  their  guardian  to  the  effect  that  Beall 
was  to  be  released  from  the  judgment. 

On  the  other  points,  we  rule  against  appellants. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


W.  G.  Ragley  &  Son  v.  J.  H.  Hobbs. 

Decided  May  7,  1903. 

Appeal  to  County  Court— Bond— Filing— Approval 

Where  on  appeal  from  a  justice  court  there  was  an  appeal  bond  among  the 
papers  filed  in  the  county  court,  and  one  of  the  items  in  the  bill  of  costs  of 
the  justice  court  as  shown  in  the  transcript  was  for  taking  an  appeal  bond, 
but  the  bond  did  not  have  indorsed  on  it  the  file  mark  of  the  justice  or  his 
approval  thereof,  it  sufficiently  appeared  that  the  bond  was  filed  and  approved 
by  him. 

Appeal  from  the  County  Court  of  Panola.  Tried  below  before  Hon. 
ThoB.  E.  Boren. 

W .  R.  Anderson,  for  appellants. 

A.  0.  Brooke,  for  appellee. 

GARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of 
the  County  Court  of  Panola  County  dismissing  an  appeal  from  a 
justice  court.  The  judgment  appealed  from  was  rendered  in  the 
justice  court  March  13,  1902.  The  transcript  frojn  the  justice's  docket 
was  made  out  and  certified  by  the  justice  and  together  with  the  papers 
of  the  case  was  filed  in  County  Court  April  1,  1902.  An  appeal  bond 
was  among  the  papers  of  the  case  filed  in  the  County  Court,  but  it  did 
not  have  indorsed  on  it  the  file  mark  of  the  justice  of  the  peace  or  his 
approval  thereof.  The  certificate  to  the  transcript  is  dated  March  18, 
1902,  and  there  is  indorsed  thereon  "issued  March  20,  1902/'  signed  by 
the  justice.  The  bill  of  costs  copied  in  the  transcript  contains  an  item, 
"Taking  appeal  bond  25  cents."  An  oral  motion  was  made  by  the  plain- 
tiff in  the  County  Court  to  dismiss  the  appeal  because  it  had  not  been 
perfected  by  the  filing  and  approval  of  a  bond  as  required  by  law.  The 
plaintiffs  offered  parol  evidence  to  show  that  the  bond  had  been  actually 
delivered  to  the  justice  of  the  peace  on  March  20,  1902.  The  court 
below  refused  to  hear  the  evidence  because  it  was  not  tendered  until 
after  the  argument  had  been  heard  and  he  had  announced  his  conclusion. 
It  would  have  been  proper  for  the  court  to  have  heard  the  evidence,  but 
the  fact  appearing  from  the  transcript  that  the  justice  had  taken  the 
bond  before  he  issued  the  transcript  filed  with  the  papers  in  the  County 
Court,  that  was  sufficient  evidence  of  the  filing  of  the  bond.    The  bond 
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is  dated  March  20,  1902,  while  the  transcript  is  certified  March  18, 
1902,  but  this  certification  is  corrected  by  the  indorsement  "Issued 
March  20,  1902,"  which  shows  the  actual  date  the  bond  was  acted 
on  and  that  it  was  within  the  ten  days  required.  The  action  of  the 
justice  in  making  out  and  certifying  the  transcript  and  transmitting  it 
with  the  papers  of  the  case  to  the  County  Court  is  evidence  of  the  ap- 
proval of  the  bond.  It  was  not  necessary  that  the  justice  should  write 
thereon  the  date  of  the  filing  of  the  bond  with  him  and  his  name 
under  such  indorsement  to  make  it  a  filed  paper.  The  paper  was  filed 
in  contemplation  of  law  when  it  was  delivered  to  the  officer  for  that 
purpose,  and  it  was  approved  when  he  acted  upon  it. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded to  the  court  below,  with  instructions  to  overrule  the  motion  to 
dismiss. 

Reversed  and  remanded. 


A.  M.  Hypse  v.  Avery  Manufacturing  Company. 

Decided  May  7,  1903. 

Contract  of  Sale— Right  to  Cancel— Public  Policy. 

Where  a  purchaser's  order  for  an  engine  contained  a  clause  giving  the 
seller  the  right  to  cancel  the  order  at  any  time  before  shipment  of  the  engine 
without  liability  for  damages,  and  the  seller  accepted  the  order  but  afterwards 
refused  to  fill  it,  such  refusal  created  no  liability,  such  provision  in  the  contract 
not  being  against  public  policy. 

Appeal  from  the  District  Court  of  Jackson.  Tried  below  before  Hon, 
Wells  Thompson. 

Guy  Mitchell  and  John  E.  Linn,  for  appellant. 

O.  O.  Kelley,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  A.  M. 
Hypse  against  the  Avery  Manufacturing  Company  to  recover  damages 
for  an  alleged  breach  of  contract  to  sell  and  deliver  to  the  plaintiff  an 
engine.  The  plaintiff  alleged  that  on  May  7,  1901,  he  gave  a  written 
order  to  the  defendant  for  one  of  its  22  and  26  horse-power  locomotives 
or  traction  engines  to  be  shipped  and  delivered  to  him  at  Ganado, 
Texas,  on  or  before  May  10,  1901 ;  that  said  order  was  made  on  a  blank 
form  printed  and  furnished  by  the  defendant  to  its  traveling  agents, 
to  be  used  in  soliciting  business,  and  contained  clauses  intended  solely 
and  only  to  protect  the  defendant's  interests  before  acceptance  by  one 
of  its  general  officers  against  unwise  or  hurtful  agreements  of  traveling 
salesmen;  that  said  order  was  duly  accepted  by  the  defendant's  secre- 
tary in  writing  as  follows:  "This  contract  is  accepted  by  us  subject 
to  the  demands  upon  our  capacity,  fires,  strikes  and  causes  beyond  our 
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control ;"  whereby  it  became  a  valid  contract,  subject  to  the  terms  of 
the  acceptance  to  ship  the  said  engine  to  plaintiff  at  Ganado,  Texas. 

A  copy  of  the  order  was  attached  to  the  petition  and  made  a  part 
thereof.  It  was  dated  May  7,  1901,  and  was  addressed  to  Avery  Man- 
ufacturing Company,  Peorifr,  111.,  requesting  it  to  ship  to  the  plaintiff 
on  or  before  May  10,  1901,  one  22  and  26  horse-power  locomotive,  for 
which  the  plaintiff  agreed  to  pay  in  cash  $500  and  one  22  horse-power 
engine  to  be  shipped  at  once  to  Peoria,  freight  paid,  subject,  among 
others,  to  the  following  conditions :  "That  this  order  is  given  subject  to 
the  acceptance  of  the  Avery  Manufacturing  Company  at  Peoria,  Illinois, 
by  one  of  its  officers,  and  contains  all  the  agreements,  verbal  or  written, 
between  the  purchaser  and  the  company  relative  to  this  bargain  of  sale. 
It  is  agreed  that  the  Avery  Manufacturing  Company  has  the  right  to 
refuse  or  cancel  this  order  at  any  time  before  it  delivers  the  machinery, 
and  no  claim  for  damages  shall  be  made  by  either  party.  No  local  or 
traveling  agent  of  the  company  is  authorized  to  deliver  machinery  be- 
fore settlement  as  herein  provided."  Other  stipulations  as  to  local  or 
traveling  agents  were:  "Local  or  traveling  agents  are  authorized  to 
take  orders  only  on  the  blanks  furnished  by  the  company,"  etc.  "The 
Avery  Manufacturing  Company  will  in  no  case  be  bound  by  the  verbal 
agreements  of  any  kind  that  are  made  by  their  travelers,"  etc.  And 
the  following:  "In  case  of  crop  failure  in  his  locality  the  purchaser 
reserves  the  right  to  countermand  this  order  by  giving  written  notice  to 
the  Avery  Manufacturing  Company  at  Peoria,  Illinois,  ten  days  prior 
to  date  of  shipment,  and  agrees  to  pay  ten  per  cent  of  the  purchase 
price  herein  mentioned  in  case  he  should  cancel  this  order  and  order 
another  make  of  machine.  Notice — The  undersigned  agrees  (if  re- 
quested by  Avery  Manufacturing  Company),  before  delivery,  to  furnish 
additional  satisfactory  security  or  give  them  the  privilege  of  declining 
to  fill  this"  order." 

It  was  alleged  that  the  plaintiff,  promptly  moved  the  22  horse-power 
engine  to  Ganado,  at  the  expense  of  $40,  for  shipment  to  Peoria,  and 
was  ready  and  prepared  to  make  the  cash  payment,  but  that  the  de-  J 

fendant,  without  legal  or  just  cause,  reason  or  excuse,  refused  to  carry 
out  its  contract,  and  on  May  29,  1901,  notified  the  plaintiff  of  its  re- 
fusal, to  the  plaintiff's  damage  $1976.  Facts  were  alleged  to  show 
special  damage,  but  it  is  not  deemed  necessary  to  set  them  out  here. 

A  general  demurrer  and  special  exceptions  to  the  sufficiency  of  the 
petition  pleaded  by  the  defendant  were  sustained  by  the  trial  court,  and 
judgment  was  rendered  in  favor  of  the  defendant. 

The  provision  of  the  contract  which  gave  the  defendant  the  right  to 
refuse  or  cancel  the  order  at  any  time  before  the  shipment  of  the  en- 
gine without  liability  for  damage  was  not  against  public  policy,  and 
was  a  stipulation  which  the  parties  might  lawfully  make.  Tennant  v. 
Fawcett,  94  Texas,  111;  Menard  v.  Sydnor,  29  Texas,  257;  Leader  v. 
City  of  Austin,  1  W.  &  W.  Con.  Cas.,  sees.  439-441 ;  Bietry  v.  City  of 
New  Orleans,  24  La.  Ann.,  21. 
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Other  stipulations  in  the  contract  would  seem  unnecessary  in  view 
of  the  right  of  the  defendant  to  refuse  or  cancel  the  order  at  any  time 
before  shipment,  but  the  stipulation  for  the  right  to  do  so  is  plain  and 
unmistakable  and  can  not  be' disregarded.  As  a  mere  application  for 
the  purchase  of  the  engine,  the  order  had  no  binding  force  on  the  de- 
fendant, and  there  is  no  room  for  the  contention  that  the  stipulation 
was  provisional  only  until  the  order  should  be  accepted  by  the  company 
through  one  of  its  general  officers. 

It  is  unnecessary  to  pass  upon  the  sufficiency  of  the  pleadings  as  to 
the  measure  of  damages.  The  judgment  of  the  court  below  will  be 
affirmed. 

Affirmed. 


Gulp,  Beaumont  &  Kansas  City  Bailway  Company  v. 

E.  W.  O'Neill. 

Decided  May  8,  1903. 

1. — Amendment — New  Cause  of  Action — Limitations. 

In  an  action  for  personal  injuries  an  amended  petition  filed  more  than  two 
years  after  the  accident,  asking  only  for  greater  damages  and  elaborating  the 
allegations  as  to  defendant's  negligence  and  the  causes  and  manner  of  the  acci- 
dent, did  not  set  up  a  new  cause  of  action  subject  to  the  bar  of  limitations. 

2. — Practice — Trial — Harmless  Error. 

In  an  action  for  personal  injury  the  overruling  of  special  exceptions  com- 
plaining of  a  failure  to  itemize  a  physician's  bill  and  bill  for  medicines  was 
harmless  error  where  the  issue  of  liability  upon  these  items  was  not  submitted 
to  the  jury. 

3. — Assignment  of  Error — Excessive  VeTdict — Remittitur. 

Where  the  trial  court  required  a  remittitur,  which  was  made,  an  assignment 
of  error  complaining  of  the  verdict  only  as  being  excessive,  does  not  complain 
that  the  judgment  as  affected  by  the  remittitur  is  excessive. 

4. — Verdict — Excessiveness — Remittitur. 

Where  a  verdict  excessive  in  amount  is  reduced  by  remittitur  in  the  trial 
court  to  an  amount  not  excessive,  the  judgment  thereon  will  not  be  reversed 
on  the  ground  that  its  excessiveness  shows  that  the  jury  was  influenced  by 
passion  and  prejudice  which  must  have  affected  the  verdict  not  only  as  to  the 
amount,  but  also  on  the  issue  of  liability.  Following  Gulf  C.  &  S.  F.  Ry.  -Co. 
v.  Darby,  28  Texas  Civ.  App.,  413. 

Appeal  from  the  District  Court  of  Jefferson.    Tried  below  before 
Hon.  J.  D.  Martin. 

Lanier  &  Martin,  for  appellant. 

J.  R.  Norton,  Ed.  Haltom,  and  W.  L.  Douglass,  for  appellee. 

GILL,  Associate  Justice. — On  the  16th  day  of  August,  1899,  a  col- 
lision occurred  at  the  intersection  of  the  Gulf,  Beaumont  &  Kansas 
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City  Railroad  with  the  Texas  &  New  Orleans  Bailroad  in  about  one- 
half  mile  of  the  city  of  Beaumont,  t  between  one  of  the  trains  of 
appellant  and  one  of  the  Texas  &  New  Orleans  Company.  As  a  re- 
sult the  appellee,  a  brakeman  on  the  Texas  &  New  Orleans  train, 
was  injured,  and  has  sued  the  appellant  for  damages.  He  ascribes 
the  wreck  to  the  negligence  of  appellant  in  two  respects:  First.  In 
failing  to  stop  its  train  as  required  by  law  before  undertaking  to  cross 
the  Texas  &  New  Orleans  track.  Second.  In  failing  to  stop  its  train 
such  a  distance  from  the  crossing  as  ordinary  prudence  would  require, 
and  in  running  the  train  at  a  high  rate  of  speed  and  without  keeping 
a  look-out  for  the  other  train. 

After  general  demurrer  and  special  exceptions,  which  were  overruled 
by  the  court,  the  appellant  defended  under  a  general  denial,  and  special  J 

plea  to  the  effect  that  the  collision  was  due  to  the  negligence  of  the  other 
company. 

A  trial  by  jury  resulted  in  a  verdict  for  $20,000,  upon  which,  after 
a  remitter  of  $5000  required  by  the  court,  judgment  was  rendered  in 
favor  of  appellee  for  $15,000. 

The  facts  as  established  by  the  verdict  are  as  follows:  The  appel- 
lant's line  of  railroad  crosses  the  road  of  the  Texas  &  New  Orleans 
Bailway  Company  in  Jefferson  County  at  a  point  666  feet  from  the 
crossing  of  appellant's  road  with  that  of  the  Sabine  &  East  Texas  Rail- 
way Company.  On  the  occasion  in  question,  appellant's  employes  in 
charge  of  one  of  its  freight  trains  were  proceeding  to  cross  with  the 
train  the  Sabine  &  East  Texas  and  Texas  &  New  Orleans  crossings. 
The  train  consisted  of  engine,  tender  and  twenty-two  cars  of  sawlogs, 
and  its  length  was  approximately  1000  feet.  It  crossed  the  first  crossing 
without  accident,  but  in  proceeding  across  the  Texas  &  New  Orleans 
track  the  engine  ran  into  a  Texas  &  New  Orleans  freight  train  which 
was  crossing  at  the  same  time,  and  struck  it  about  300  feet  behind  the 
engine  of  the  latter  train.  The  result  was  more  or  less  disastrous  to 
the  two  trains,  but  no  one  except  appellee  claims  to  have  been  injured. 
On  the  Texas  &  New  Orleans  road  near  the  point  of  intersection  is  a  J 

section  house  and  siding,  and  at  that  point  the  Texas  &  New  Orleans 
train  had  stopped  just  prior  to  the  collision.  The  theory  and  contention 
of  appellant  is  that  its  train  was  stopped  before  undertaking  to  cross. 
That  the  way  seemed  clear  and  its  train  was  put  in  motion,  when  the 
Texas  &  New  Orleans  train  (the  approach  of  which  was  obscured  by  box 
cars  on  the  section  siding)  proceeded  to  cross  at  a  high  rate  of  speed, 
and  appellant's  employes  being  unable  to  stop  their  train,  it  ran  into 
the  rapidly  moving  train  of  the  other  company.  This  theory  had  some 
support  in  the  evidence,  but  other  evidence  amply  supports  the  position 
of  appellee  that  the  Texas  &  New  Orleans  train  stopped,  whistled  for 
the  crossing,  and,  the  way  being  clear,  proceeded  to  cross,  and  that 
appellant's  train,  which  had  not  come  to  a  stop  at  or  near  the  crossing, 
approached  at  a  speed  of  ten  or  fifteen  miles  an  hour  and  was  thus  negli- 
gently run  into  the  other  train. 
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Appellant  undertakes  to  present  forty  assignments  of  error,  but  it 
is  doubtful  if  any  one  is  presented  in  such  form  as  to  require  our  notice. 
Many  of  them  are  so  manifestly  violative  of  the  rules  that  appellee  has 
ignored  them,  and  we  can  not  hold  that  he  has  exceeded  his  rights  in 
so  doing.  We  shall  notice  such  only  as  serve  to  call  our  attention  to 
matters,  which,  if  error,  may  affect  the  justness  of  the  result. 

The  cause  was  tried  upon  an  amended  petition  filed  more  than  two 
years  after  the  accident,  and  was  excepted  to  by  defendant  on  the 
ground  that  the  new  matters  set  up  therein  were  barred  by  limitation. 
No  new  matter  was  pleaded  in  the  sense  of  appellant's  contention.  The 
original  suit  was  for  the  losses  suffered  as  a  result  of  defendant's  neg- 
ligence. The  amended  petition  asked  only  for  greater  sums,  and  elab- 
orated the  allegations  as  to  defendant's  negligence  and  the  causes  and 
manner  of  the  accident.  The  cause  of  action  is  unchanged.  The  over- 
ruling of  special  exceptions  complaining  of  the  failure  to  itemize  the 
physician's  bill  and  bill  for  medicine,  if  error,  was  harmless,  as  the 
issue  of  liability  upon  those  items  was  not  submitted  to  the  jury. 

The  thirty-fifth  assignment  is  as  follows:  "The  court  erred  in  re- 
fusing to  grant  a  new  trial  because  the  verdict  of  the  jury  is  excessive 
and  the  result  of  passion  and  prejudice."  The  assignment  is  submitted 
as  a  propisition,  and  is  followed  by  the  following  statement :  "The  ver- 
dict is  for  $20,000.  The  court  required  $5000  to  be  remitted.  No  such 
injuries  were  shown  as  to  justify  the  jury  in  rendering  so  large  a  ver- 
dict." 

The  assignment  presents  the  question  of  excessive  verdict,  but  does 
not  complain  of  the  judgment  as  affected  by  the  remitter.  In  the  argu- 
ment addressed  to  the  point  later  on  in  the  brief  counsel  discusses  only 
the  excessiveness  of  the  verdict,  and  is  insistent  upon  the  proposition 
that  the  judgment  should  be  reversed  because  the  facts  and  the  amount 
of  the  verdict  show  that  the  jury  was  influenced  by  passion  and  preju- 
dice ;  that  the  trial  court  held  that  they  were  by  requiring  the  remitter, 
and  that  as  the  passion  affected  the  amount  it  naturally  affected  the 
verdict  on  the  issue  of  liability.  This  question  has  heretofore  been 
presented,  and  has  been  determined  against  the  contention  of  appel- 
lant. Railway  Co.  v.  Darby,  28  Texas  Civ.  App.,  413,  4  Texas  Ct.  Rep., 
359.    The  amount  of  the  judgment  is  not  formally  complained  of. 

Appellant's  brief  has  been  carefully  inspected,  and  we  are  of  opinion 
no  error  is  presented.  The  case  has  been  well  tried,  and  if  the  plaintiff 
and  his  witnesses  have  spoken  the  truth,  the  amount  awarded  ought 
not  to  be  disturbed  by  this  court.  His  injuries  are  shown  to  be  serious, 
painful  and  permanent,  and  his  earning  capacity  practically  destroyed. 

None  of  the  other  assignments  will  be  discussed.  Few,  if  any,  are 
presented  in  such  form  as  to  require  our  notice.  The  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  New  Orleans  Railway  Company  v.  Cabbie  Fields. 

Decided  May  8,  1903. 

Contributory  Negligence — Railway  Brakeman — Violation  of  Orders. 

A  railway  brakeman  working  with  a  construction  train  was  ordered  by  the 
conductor  to  remain  at  a  point  around  a  curve  for  the  purpose  of  flagging  ap- 
proaching trains,  but  did  not  do  so,  -and  forty  minutes  later,  when  the  train 
started  to  back,  was  run  over  and  killed,,  none  of  the  train  operatives  knowing 
of  his  presence  there.  Held,  that  he  was  guilty  of  contributory  negligence  pre- 
cluding a  recovery  for  his  death,  even  though  the  whistle  was  not  blown  nor 
the  bell  rung  at  the  time  the  train  started  to  back. 

Appeal  from  the  District  Court  of  Nacogdoches.    Tried  below  before 
Hon.  Tom  C.  Davis. 

Baker,  Botts,  Baker  &  Lovett  and  Watts,  Chester  &  Ellison,  for  ap- 
pellant. 

Blount  &  Garrison  and  0.  8.  Parker,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  the  death  of  her  son,  Peter  Fields,  whose  death  is 
alleged  to  have  been  caused  by  the  negligence  of  the  appellant  At  the 
time  of  his  death  Peter  Fields  was  in  the  employment  of  appellant  as 
a  brakeman  upon  one  of  its  work  trains,  and  was  run  over  and  killed 
by  the  train  upon  which  he  was  employed,  under  the  following  circum- 
stances: The  train  was  engaged  in  hauling  dirt  from  Ryon's  cut,  in 
Nacogdoches  County,  to  the  Angelina  Eiver,  and  a  short  time  before  the 
accident  had  come  up  to  the  cut  from  the  river  with  a  string  of  empty 
cars  and  stopped  on  the  main  line  of  defendant's  railroad  at  said  cut. 
The  train  consisted  of  an  engine  and  caboose  and  fifteen  flat  cars.  The 
caboose  was  attached  to  the  rear  of  the  engine,  which  was  facing  south 
towards  the  river,  and  the  flat  cars  were  in  front  of  the  engine.  The 
crew  consisted  of  a  conductor,  engineer  and  fireman,  the  deceased, 
Peter  Fields,  being  the  head  brakeman.  In  coming  from  the  river  the 
engine  had  backed,  pulling  the  empty  cars  which  were  attached  to  its 
front  end.  The  conductor  had  ordered  the  deceased  to  remain  at  Poe, 
a  station  on  the  road  between  the  cut  and  the  river,  for  the  purpose  of 
flagging  trains  that  might  be  coming  towards  the  cut  from  the  south. 
After  standing  at  the  cut  for  some  time  the  train  started  back  to  the 
river  and  had  gone  but  a  short  distance  when  it  was  discovered  that 
the  deceased  had  been  run  over  and  killed.  No  one  saw  the  accident, 
and  it  is  not  shown  what  deceased  was  doing  or  where  he  was  at  the 
time  he  was  struck.  His  mangled  remains  were  seen  to  roll  from  under 
the  train  to  the  side  of  the  track  a  short  distance  from  where  the  train 
stood  at  the  cut,  and  within  a  few  seconds  after  it  started  back  to  the 
river. 

The  evidence  is  conflicting  as  to  whether  the  whistle  was  blown  and 
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the  bell  rung  before  the  train  was  started,  but  there  is  ample  evidence 
to  support  the  finding  of  the  jury  that  neither  of  these  signals  was 
given.  None  of  the  crew  of  the  train  knew  that  the  deceased  had  failed 
to  remain  at  Poe,  as  he  had  been  instructed,  except  the  fireman,  who 
testified  that  he  saw  deceased  on  the  end  of  the  train  when  he  reached 
the  cut,  and  did  not  know  that  he  had  been  ordered  to  remain  at  Poe. 
There  were  four  or  five  curves  between  the  cut  and  Poe,  one  of  which 
was  about  250  yards  from  where  the  train  stood  at  the  cut.  The  train 
had  been  standing  at  the  cut  about  forty  minutes  when  it  started  back 
to  the  river.  There  was  another  work  train  standing  in  the  track  north 
of  the. train  by  which  the  deceased  was  killed,  and  two  of  the  crew  of 
this  train  testified  that  they  saw  the  deceased,  about  twenty  or  thirty 
minutes  before  he  was  killed,  on  the  track  near  the  south  end  of  his 
train.  If  Peter  Fields  had  not  been  instructed  to  remain  at  Poe  to 
flag  approaching  trains,  it  would  have  been  his  duty,  under  the  rules 
of  the  company,  to  have  gone  back  around  the  curve  between  his  train 
and  the  river  and  remained  there  while  hie  train  was  standing  at  the 
cut,  in  order  to  protest  it  from  approaching  trains.  He  was  an  ex- 
perienced brakeman  and  knew  the  rules  of  the  company.  He  had  been 
on  this  train  engaged  in  this  work  for  a  week  or  more  previous  to  his 
death,  and  during  all  of  that  time  on  each  trip  made  by  the  train 
from  the  river  to  the  cut,  except  when  the  hands  from  the  river  were 
brought  in  to  dinner  and  returned  from  work  in  the  evening,  had  re- 
mained at  Poe  in  obedience  to  instructions  until  the  train  returned 
there  from  the  cut.  This  accident  occurred  between  11  and  12  o'clock 
in  the  day,  and  the  hands  at  the  river  were  not  brought  in  to  dinner 
when  the  train  came  to  the  cut  before  the  accident.  The  train  was  re- 
turning to  the  river  to  bring  the  hands  to  dinner  when  the  accident 
occurred. 

The  trial  of  the  cause  in  the  court  below  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  the  sum  of  $1500. 

The  appellant  pleaded  in  defense  of  appellee's  cause  of  action  con- 
tributory negligence  on  the  part  of  Peter  Fields  in  not  being  at  his  post 
of  duty  around  said  curve  to  flag  approaching  trains  and  protect  his 
train  from  collision. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
overruling  defendant's  motion  for  new  trial,  and  especially  the  ninth 
paragraph  thereof,  because  the  verdict  of  the  jury  is  not  supported  by, 
but  is  against  the  evidence,  in  this:  The  undisputed  evidence  shows 
that  it  was  the  duty  of  the  said  Peter  Fields  to  have  been,  at  the  time 
of  the  accident,  down  the  track  towards  the  Angelina  river,  to  flag  ap- 
proaching trains,  and  his  failure  to  discharge  this  duty,  and  his  presence 
with  the  train  at  the  time  of  the  accident  was  not  known  to  the  con- 
ductor and  engineer,  and  they  had  no  reason  to  expect  him  to  be  else- 
where than  down  toward  the  river,  where  his  duty  required  him  to  be; 
and  for  that  the  undisputed  evidence  show6  that  had  he  remained  where 
directed  by  the  conductor,  he  would  not  have  been  injured,  regardless 
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of  whether  the  defendant  was  or  was  not  guilty  of  negligence  in  moving 
the  train  at  that  time;  and  for  that  the  evidence  shows  that  Peter 
Fields'  negligence  and  violation  of  duty  in  the  respect  above  named 
was  the  direct  and  proximate  cause  of  his  death.'' 

This  assignment  must  be  sustained.  The  undisputed  evidence  shows 
that  Peter  Fields  was  wrongfully  upon  appellant's  track  or  train  at  the 
time  and  place  of  the  accident,  and  that  the  operatives  of  the  train 
did  not  know  he  was  upon  or  near  said  train.  Such  being  the  facts, 
it  matters  not  how  negligent  appellant's  employes  may  have  been  in 
the  operation  of  the  train,  the  accident  could  not  have  occurred  but  for 
the  wrong  and  negligence  of  Peter  Fields  in  violating  his  duty  and 
the  rules  of  the  company  in  being  upon  the  train  or  track  at  the  time 
and  place  of  the  accident,  and  appellant  is  therefore  not  liable  for  the 
injury  to  appeHee  resulting  from  the  death  of  said  Peter  Fields.  No 
one  saw  the  deceased  at  the  time  he  was  killed,  and  his  exact  position 
at  the  time  he  was  struck  by  the  train  is  not  shown  further  than  that 
he  was  at  a  place  at  which  he  had  no  Tight  to  be.  His  known  duty  and 
the  positive  instructions  of  his  superior  required  him  to  be  around  the 
curve  from  the  train  where  he  would  have  been  in  no  danger  from  the 
failure  of  the  operatives  of  the  train  to  give  the  proper  signals  before 
putting  the  train  in  motion.  When  he  failed  to  comply  with  this  duty 
and  voluntarily  and  without  knowledge  of  the  operatives  of  the  train 
placed  himself  in  a  position  of  danger,  he  became  a  wrongdoer,  and 
the  operatives  of  the  train  owed  him  no  duty  further  than  to  use  every 
reasonable  means  to  prevent  his  injury  after  his  peril  became  known  to 
them,  and  as  the  undisputed  evidence  shows  his  presence  at  or  near 
the  train  was  not  known  to  said  operatives,  this  duty  did  not  arise. 
Railway  Co.  v.  Smith,  52  Texas,  185. 

Because  the  undisputed  evidence  in  the  case  shows  that  the  wrong- 
ful act  of  Peter  Fields  in  violating  his  known  duty  directly  and  proxi- 
mately contributed  to  his  deajfr,  appellant  is  not  liable  therefor,  and 
the  judgment  of  the  court  below  will  be  reversed  and  the  judgment  here 
rendered  in  favor  of  appellant. 

Reversed  and  rendered. 
Writ  of  error  refused. 


I 
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Missouri,  Kansas  &  Texas  Eailway  Company  op  Texas  v. 

B.  E.  Schilling. 

Decided  May  0,  1903. 

1.— Master  and  Servant— Railroads— Assumed  Risk— Charge. 

A  charge  that  it  was  the  duty  of  the  railway  company  to  use  ordinary 
care  in  the  operation  of  its  cars  so  that  its  employes  should  be  reasonably  safe 
in  the  discharge  of  their  duties  was  not  erroneous  as  implying  that  by  the 
exercise  of  ordinary  care  employes  would  be  safe,  where  in  other  clauses  the 
court  had  distinctly  charged  that  plaintiff  assumed  the  risks  ordinarily  incident 
to  his  employment  as  switchman,  and  further  placed  the  burden  of  proof  on 
plaintiff. 

2.— Personal  Injury— Lessening  Injury  by  Operation— Charge. 

Where  the  court  had  charged  at  defendant's  request,  that  if  the  jury  found 
for  plaintiff,  in  arriving  at  the  amount  of  the  verdict,  if  they  believed  that  a 
surgical  operation  would  benefit  plaintiff,  and  that  ordinary  care  would  require 
him  to  have  it  performed,  they  should  only  consider  plaintiff's  injuries  as  they 
would  have  been  had  such  operation  been  performed  at  such  time  as  a  person 
of  ordinary  prudence  would  have  had  it  performed,  it  was  proper  to  charge  at 
plaintiff's  request  that  plaintiff  would  not  be  required  to  have  an  operation  per- 
formed that  a  person  of  ordinary  care  would  not  have  had  performed,  and  that 
if  a  person  of  such  care,  in  the  condition  that  plaintiff  was  in,  would  not  have 
had  the  operation,  they  would  consider  plaintiff's  injuries  as  they  were  with- 
out the  operation. 

3.— Negligence— Proximate  Cause— Coupling  Cars. 

Evidence  held  to  show  that  the  act  of  the  yard  foreman  in  changing  the 
order  in  which  he  cut  the  cars  that  were  being  switched,  without  notice  to  a 
switchman  assisting,  was  the  proximate  cause  of  the  switchman  falling  be- 
tween them,  and  not  the  act  of  the  engineer  in  suddenly  stopping  the  engine, 
and  to  warrant  the  refusal  of  a  charge  on  the  theory  that  such  stopping  was 
the  proximate  cause. 

4. — Same — Evidence — Custom. 

It  was  competent  for  plaintiff  to  testify  as  to  the  usual  custom  in  the 
yards  there  of  cutting  and  switching  cars,  where  he  had  pleaded  the  instruc- 
tions given  him  at  the  time  by  the  foreman,  and  these,  together  with  the 
general  instructions,  were  in  accord  with  the  custom ;  and  the  evidence  was  also 
admissible  to  show  whether,  under  the  circumstances,  the  foreman  was  guilty 
of  negligence  and  for  refuting  any  imputation  of  contributory  negligence  on 
plaintiff's  part. 

5. — Res  Gestae — Declaration, 

Testimony  of  a  witness  that  he  reached  plaintiff  a  minute  after  he  was 
injured,  and  that  plaintiff  said  that  the  foreman  had  changed  his  mind  as  to 
the  cut  of  the  cars,  was  admissible  as  res  gestae,  and  was  not  self-serving  or 
hearsay. 

Appeal  from  the  District  Court  of  Grayson.    Tried  below  before 
Hon.  Rice  Maxcy. 

T.  8.  Miller  and  Head  £  Dillard,  for  appellant. 

C.  H.  Smith  and  Wolfe,  Hare  &  Semple,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Appellee,  as  plaintiff,  instituted 
this  suit  on  December  16,  1901,  against  the  appellant  as  defendant,  to 

32  Civil— 27. 


418  M.  K.  &  T.  By.  Co.  v.  Schilling. 

recover  $50,000  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained on  account  of  the  negligence  of  its  foreman,  George  Boggs,  in 
giving  to  plaintiff,  as  switchman,  improper  orders  in  reference  to  the 
handling  of  the  cars  about  which  he  was  engaged  in  the  Denison  yards 
on  the  night  of  April  16,  1901.  A  trial  before  a  jury  on  October  17, 
1902,  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for  $13,000, 
to  reverse  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact — On  the  16th  day  of  April,  1901,  the  appellee, 
while  in  the  employ  of  appellant  as  switch  brakeman  in  its  yards  at  Den- 
ison, Texas,  received  a  permanent  injury,  whereby  he  sustained  damages. 
George  Boggs  was  switch  foreman,  and  it  was  his  duty,  when  freight 
trains  arrived,  to  see  that  the  cars  were  placed  on  the  proper  track  in 
the  yards.  A  train  came  in  from  the  south  known  qs  the  "Mineola 
local,"  consisting  of  a  caboose,  five  flat  cars  and  several  box  cars.  This 
train  was  taken  possession  of  by  the  switch  crew  to  be  broken  up  and 
the  cars  distributed  on  the  proper  tracks.  The  train  was  brought  down 
by  Boggs  and  two .  switchmen  to  where  the  plaintiff  was  standing; 
Boggs  called  out  instructions  to  plaintiff  as  to  how  the  cars  were  to  be 
placed.  He  said,  "The  caboose  goes  to  Y  and  flats  to  the  east,"  mean- 
ing that  the  caboose  was  to  be  placed  on  the  Y  track  and  the  flat  cars 
were  to  be  placed  on  the  east  track,  the  east  track  being  an  extension 
of  the  lead  track.  As  foreman,  it  was  the  duty  of  Boggs  to  make  the 
cut  of  the  cars  he  desired  to  go  on  the  different  tracks.  The  caboose 
was  cut  off  by  Boggs  and  kicked  in  on  the  Y  track,  the  brakeman, 
Landaker,  riding  the  caboose  in  for  the  purpose  of  setting  the  switch. 
After  the  plaintiff  had  closed  the  Y  switch  and  seen  that  the  proper 
signals  were  displayed,  he  stepped  over  to  the  west  of  the  lead  track; 
as  the  flat  cars  came  by  he  waited  until  the  southwest  corner  of  the 
second  flat  car  from  the  south  end  of  the  train  reached  him,  when  he 
boarded  the  same  for  the  purpose  of  riding  the  flat  cars  to  the  east  track 
and,  at  the  proper  time,  setting  the  brakes.  He  testified  that :  "As  the 
second  car  reached  me  I  placed  my  lamp  on  my  right  hand,  threw  my 
right  hand  in  the  iron  pocket  and  my  left  foot  on  the  box  below  the 
-car  covering  the  journal  of  the  wheel  and  my  left  hand  on  the  car  and 
drew  myself  up  on  the  flat  car,  and  I  was  just  in  the  act  of  straighten- 
ing up  on  the  car  when  the  engineer  applied  the  air  on  the  engine. 
When  he  did  this  the  slack  ran  out  of  the  train,  which  caused  the  cars 
to  jerk,  and  it  threw  me  forward  toward  the  south,'  and  as  I  went  to 
step  over  onto  the  other  car  the  two  cars  parted  and  I  fell  between 
them.  The  cars  at  this  time  were  going  eight  or  nine  miles  and  hour. 
*  *  *  The  five  flat  cars  should  have  been  cut  off  together,  not  sep- 
arately, one  by  one,  but  the  entire  five  ought  to  have  gone  in  coupled 
together.  The  flat  cars  were  not  cut  off  in  this  way,  but  the  most 
southern  car  was  cut  off  by  itself  from  the  rest." 

We  find  the  facts  as  above  testified  to,  and  that  the  foreman,  Boggs, 
was  guilty  of  negligence  in  giving  the  order  he  did,  and  in  cutting  off 
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the  first  flat  car  from  the  other  four,  and  in  not  having  all  five  of  the 
flat  cars  coupled  together  when  they  were  kicked  in  on  the  east  track, 
and  we  further  find  that  such  negligence  was  the  proximate  cause  of 
the  injury  to  appellee.  In  deference  to  the  verdict  we  find  that  appel- 
lee was  not  guilty  of  contributory  negligence,  and  that  he  has  sustained 

damages  in  the  amount  found  by  the  jury. 

< 

Conclusions  of  Law. — 1.  It  is  contended  that  the  trial  court  erred  in 
instructing  the  jury  as  follows:  "It  is  the  duty  of  the  railway  com- 
pany to  use  ordinary  care  in  the  operation  of  its  trains  and  cars,  so 
that  its  employes  shall  be  reasonably  safe  in  the  discharge  of  their 
duties,"  the  contention  being  that  this  charge  assumes  and  tells  the 
jury  that  by  the  exercise  of  ordinary  care  in  the  operation  of  its  trains 
and  cars  the  employes  will  be  reasonably  safe  in  the  discharge  of  their 
duties,  when  in  fact,  the  operation  of  railway  trains  and  cars,  espe- 
cially with  the  duties  of  switchman,  is  dangerous  per  se,  and  can  not 
be  made  reasonably  safe  for  switchmen.  It  is  further  insisted  that 
said  charge  is  misleading.  The  charge  shpuld  be  construed  as  a  whole, 
and  when  this  is  done  we  do  not  think  the  jury  could  have  placed  upon 
it  the  construction  contended  for  by  appellant.  At  the  instance  of  the 
appellant  the  court  instructed  the  jury  that :  "If  you  believe  from  the 
evidence  that  under  defendant's  method  of  conducting  the  switching, 
it  was  the  duty  of  switchmen  to  watch  out  for  the  cuts  and  determine- 
the  number  of  cars  in  them,  then  you  are  instructed  that  the  plaintiff 
assumed  the  risk  in  doing  switching  in  this  way,  and  it  wfcs  the  duty 
of  himself  to  look  out  for  the  cuts  and  determine  the  number  of  cars 
in  them ;  and  if  he  was  injured  by  a  risk  thus  assumed,  you  will  return 
a  verdict  for  defendant/'  They  were  further  instructed  that  the  plain- 
tiff "in  entering  upon  the  employment  of  a  switchman  with  the  defend- 
ant company,  assumed  the  risks  and  dangers  ordinarily  incident  to  such 
employment,  but  did  not  assume  any  risks  arising  from  the  negligence 
of  defendant,  if  any  you  find  there  was;"  and  also:  "If  you  believe 
from  the  evidence  that  plaintiff's  injuries,  if  any,  were  caused  by  one  or 
more  of  the  risks  or  dangers  which  were  ordinarily  incident  to  his  em- 
ployment as  a  switchman,  or  if  from  the  evidence  you  believe  that  plain- 
tiff's injuries,  if  any,  were  the  results  of  an  accident— that  is,  that  they 
were  not  caused  by  any  negligence  of  said  George  Boggs  or  of  plaintiff — 
then,  in  either  of  these  events,  you  will  find  for  the  defendant."  The 
court  further  placed  the  burden  of  proof  upon  plaintiff.  We  do  not 
think  the  jury  could  have  inferred  from  the  whole  charge  that  it  was 
possible  to  operate  the  train  or  cars  or  conduct  the  work  of  switching 
and  making  up  trains  without  the  risks  and  dangers  ordinarily  incident 
to  such  employment. 

2.  Complaint  is  also  made  of  the  following  charge  given  at  the 
request  of  plaintiff:  "You  are  instructed  that  plaintiff  would  not  be 
required  to  have  an  operation  performed  that  a  person  in  the  exercise 
of  ordinary  care  would  not  have  performed.    So,  if  you  believe  from  the 
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evidence  that  a  person  of  ordinary  care,  for  his  own  physical  welfare, 
in  the  condition  in  which  you  find  and  believe  from  the  evidence  plain- 
tiff was  and  is,  would  not  have  an  operation  performed,  and  if  you  find 
for  the  plaintiff,  then  you  will  consider  plaintiffs  injuries  in  the  condi- 
tion that  you  find  and  believe  from  the  evidence  that  they  were  and  are 
without  such  operation. "  It  is  insisted  that  the  evidence  was  not  suf- 
ficient to  authorize  the  submission  to  the  jury  of  the  issue  as  to  whether 
or  not  a  person  in  plaintiff's  condition,  in  the  exercise  of  ordinary  care, 
would  fail  to  have  an  operation  performed,  in  order  to  obtain  relief  and 
lessen  his  injuries.  The  court  had  previously,  at  the  request  of  appel- 
lant, instructed  the  jury  as  follows :  "If  you  find  in  favor  of  plaintiff, 
then,  in  arriving  at  the  amount  of  the  verdict,  you  are  instructed  that 
if  you  believe  from  the  evidence  a  surgical  operation  would  benefit 
plaintiff's  leg,  and  that  the  exercise  of  ordinary  care  on  plaintiff's  part 
would  require  him  to  have  such  operation  performed,  then  it  would  be 
plaintiff's  duty  to  have  this  done,  and  you  will  only  consider  plaintiff's 
injuries  as  they  would  be  had  this  been  done  at  such  a  time  as  a  person 
of  ordinary  prudence  would  have  had  it  performed."  The  court  having, 
at  the  request  of  appellant,  given  the  last  charge  quoted,  it  was  proper 
for  it  to  instruct  the  jury  as  was  done  in  the  charge  requested  by  appel- 
lee. There  was  as  much  evidence  to  warrant  the  instruction  given  at 
the  request  of  appellee  as  there  was  for  the  giving  of  the  prior  instruc- 
tion on  the  same  issue  at  the  request  of  appellant. 

3.  It  is  insisted  that  the  court  erred  in  refusing  the  following  special 
charge  requested  by  defendant :  "If  you  believe  from  the  evidence  that 
plaintiff  was  himself  guilty  of  negligence,  either  in  the  manner  he  got 
upon  the  car,  or  in  standing  too  near  the  end  of  the  car  after  he  got 
thereon,  under  the  circumstances  that  he  did,  and  that  such  negligence 
on  his  part  proximately  contributed  toward  causing  his  injuries,  you  will 
find  in  favor  of  defendant,  even  though  you  may  believe  that  the  defend- 
ant was  also  guilty  of  negligence  which  proximately  contributed  toward 
causing  plaintiff's  injuries."  The  evidence  was  not  sufficient  to  raise 
the  issue  embraced  in  this  charge,  and  hence  there  was  no  error  in  refus- 
ing the  same. 

4.  The  defendant  requested  the  following  special  charge  which  the 
court  refused,  and  its  refusal  is  made  the  ground  of  the  fifth  assignment 
of  error :  "If  you  believe  from  the  evidence  that  in  the  discharge  of  his 
duties  plaintiff  was  near  the  end  of  the  flat  car,  and  that  by  the  check- 
ing or  stopping  of  said  car  he  was  caused  to  lunge  or  step  forward  in  the 
direction  it  had  been  going  and  was  thereby  caused  to  fall  in  front  of 
the  car,  you  will  find  in  favor  of  defendant,  even  though  you  may  be- 
lieve that  had  the  car  still  in  front  of  him  not  been  negligently  un- 
coupled he  would  have  saved  himself  by  stepping  on  it,  as  in  such  case 
the  negligent  uncoupling  of  such  car  would  not  be  the  proximate  cause 
of  plaintiff's  injuries."  The  refusal  of  this  charge  was  not  error.  The 
negligence  claimed  by  appellee  was  that  the  foreman,  after  informing 
him  that  the  flat  cars  would  be  cut  at  the  last  of  such  cars  on  the  north, 


M.  K.  &  T.  By.  Co.  v.  Schilling.  421 

without  notice,  cut  off  the  last  car  on  the  south,  thereby  placing  plain- 
tiff, without  warning,  at  a  dangerous  place,  made  so  by  the  manner  in 
which  the  work  had  to  be  done,  which  included  the  sudden  stopping  of 
the  engine  and  cars  not  cut.  If  the  cars  had  been  cut  at  the  point 
Boggs  informed  appellee  the  cut  would  be  made,  then  the  sudden 
stopping  of  the  engine  would  not  have  affected  plaintiff  in  his  position 
on  the  car  at  the  time  he  was  injured.  Being  ignorant  of  the  fact  that 
the  foreman  had  changed  the  cut,  and  not  presuming  that  the  sudden 
stopping  of  the  engine  would  affect  him  in  his  position,  he  was,  without 
warning,  placed  in  a  dangerous  position  which  proximately  caused  the 
injury. 

5.  There  was  no  error  in  refusing  the  special  charge  requested  by 
defendant,  the  refusal  of  which  is  made  the  ground  of  the  sixth  assign- 
ment of  error,  said  charge  being  to  the  effect  that  although  the  jury 
may  believe  that  Boggs  called,  "Caboose  to  the  Y  and  flats  to  the  east 
track,"  yet  if  they  further  believed  from  the  evidence  that  after  this, 
and  before  the  caboose  was  placed  on  the  Y,  Boggs  gave  another  call 
which  changed  the  call  to  Schilling,  such  as  Schilling  could  and  should 
have  heard,  and  under  this  call,  under  the  custom  of  doing  the  work, 
the  switchman  was  himself  to  look  out  for  cuts  and  determine  how  many 
cars  they  contained,  then  the  plaintiff  assumed  the  risk  of  this  method 
of  doing  the  business,  and  the  jury  would  find  for  defendant.  The  evi- 
dence did  not  warrant  the  giving  of  such  charge.  The  evidence  did  not 
tend  to  show  a  custom  that  the  switchmen  were  to  look  out  for  cuts  and 
determine  how  many  cars  they  contained.  The  evidence  shows  that  if 
any  change  was  made  in  the  order  by  Boggs  the  appellee  had  no  notice 
of  it. 

6.  We  are  of  the  opinion  that  there  was  no  error  in  admitting  in 
evidence  over  the  objection  of  defendant  the  testimony  of  plaintiff  that: 
"Under  the  direction  of  Foreman  Boggs  at  the  time  this  switching  was 
being  done,  and  from  the  custom  while  we  were  switching  a  train,  the 
five  flat  cars  went  to  the  east  track.  Under  those  instructions  and  the 
custom  in  the  yards  with  reference  to  switching  a  train,  the  flat  cars 
should  have  been  uncoupled  from  the  rest  of  the  train  four  cars  above 
where  the  uncoupling  was  actually  made.  The  five  flat  cars  should  have 
been  cut  off  together,  not  separately,  one  by  one,  but  the  entire  five 
should  have  gone  in  coupled  together."  While  the  petition  sought  a 
recovery  on  the  special  instructions  given  by  Foreman  Boggs,  the  gen- 
eral and  special  instructions  were  the  same,  and  both  being  in  accord 
with  the  usual  custom  of  switching  in  the  yards,  no  damage  could  have 
accrued  to  appellant  by  admitting  said  evidence.  It  would  seem  that 
evidence  of  the  usual  and  customary  manner  of  doing  the  work  was  ad- 
missible for  the  purpose  of  determining  whether,  under  the  circum- 
stances, the  foreman  was  guilty  of  negligence  and  for  refuting  any 
imputation  of  contributory  negligence  on  the  part  of  appellee. 

7.  There  was  no  error  in  admitting  over  the  objections  of  defendant 
the  testimony  of  George  Landaker,  that  he  was  twelve  feet  from  the 
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plaintiff  at  the  time  he  was  hurt,  and  he  went  immediately  to  him,  and 
that  it  could  not  have  been  over  a  minute  after  plaintiff  was  hurt  before 
witness  got  to  him,  and  that  the  first  thing  plaintiff  said  after  witness 
got  to  him  was  to  take  his  mother's  address,  and  then  said,  "'Boggs 
changed  his  mind/  or  cut — I  forgot  which  it  was,"  to  which  the  counsel 
for  defendant  objected  for  the  reason  that  the  same  was  self-serving  and 
hearsay.  The  said  evidence  is  not  self-serving  or  hearsay.  The 
exclamation  was  admissible  as  res  gestae.  Railway  Co.  v.  Robertson, 
82  Texas,  657;  Railway  Co.  v.  Anderson,  82  Texas,  516;  Railway  Co.  v. 
Davis,  65  S.  W.  Rep.,  217;  Railway  Co.  v.  Bond,  2  Texas  Civ.  App., 
104,  20  S.  W.  Rep.,  930. 

8.  Assignments  numbered  frorp  11  to  18,  inclusive,  complain  in  one 
form  or  another  of  the  finding  of  the  jury.  These  assignments,  as  well 
as  the  nineteenth,  to  the  effect  that  the  verdict  is  excessive,  are  disposed 
of  adversely  to  appellant  by  the  conclusions  of  fact  as  found  by  this 
court. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


M.  L.  Roddy  v.  Charles  White  et  al. 

Decided  May  9,  1903. 

School  Land— Right  to  Purchase  Additional  Land. 

Under  the  statute  providing  that  any  bona  fide  owner  of  and  resident  on 
other  land  than  school  land  within  a  radius  of  five  miles  of  school  lands  may 
also  buy  any  such  school  land,  but  must  reside  on  his  other  lands  or  upon  a 
part  of  the  additional  school  land  so  purchased,  for  three  continuous  years, 
such  additional  school  land  may  be  purchased  by  one  whose  "other  land"  con- 
sists of  lots  in  a  town,  there  being  no  limitations  as  to  the  amount,  character 
or  source  of  title  of  such  other  land.  Gen.  Laws  1897,  p.  184;  Sayles'  Civ. 
Stats.,  art.  4218fff. 

Appeal  from  the  District  Court  of  Ector.  Tried  below  before  Hon. 
W.  K.  Smith. 

W.  W.  Martin,  for  appellant. 

Bryan  &  Whitalcer,  for  appellees. 

SPEER,  Associate  Justice. — Appellant,  who  was  plaintiff  below, 
complains  of  the  judgment  of  the  court  in  sustaining  a  general  excep- 
tion to  his  petition.  He  sought  to  recover  from  appellees  section  No. 
34,  in  block  No.  42,  of  the  public  free  school  lands  in  Ector  County, 
which  he  claimed  to  be  entitled  to  by  virtue  of  his  application  to  pur- 
chase the  same  as  additional  lands  under  the  Act  of  1897.  Whether  or 
not  his  petition  discloses  a  cause  of  action  depends  upon  the  following 
paragraph  contained  therein,  to  wit:    "That  on  said  6th  day  of  Sep- 
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tember,  1902,  and  at  the  time  plaintiff  made  his  said  application  to 
purchase  said  land,  he  was  over  21  years  old;  was  the  head  of  a  family; 
had  never  prior  to  the  date  of  said  application  purchased  any  public 
lands  from  said  State;  was,  at  the  time  of  said  application,  and  still  is, 
bona  fide  actually  settled  and  making  his  home  upon  lots  Nos.  6  and  7 
in  block  24  situated  in  the  town  of  Odessa,  Ector  County,  Texas,  which 
lots  were,  at  the  time  of  said  application  owned  and  are  still  owned  by 
plaintiff,  and  are  a  part  of  section  27  in  block  42,  township  2  south, 
surveyed  by  virtue  of  land  certificate  No.  4130  issued  to  the  T.  &  P. 
By.  Co.,  and  are  within  a  radius  of  five  miles  of  said  section  No.  34." 

Article  4218f,  Sayles*  Texas  Civil  Statutes,  authorizes  any  bona  fide 
purchaser  of  any  of  the  public  free  school  lands  to  purchase  other  lands 
in  addition  thereto,  provided  that  the  total  of  his  purchases  shall  not 
exceed  four  sections,  etc. 

Article  4218fff  is  as  follows:  "Any  actual  bona  fide  owner  of  and 
resident  upon  any  other  lands  contiguous  to  said  lands,  or  within  a 
radius  of  five  miles  thereof,  may  also  buy  any  of  the  aforesaid  lands, 
but  in  such  a  case  a  failure  to  reside  upon  either  his  other  lands  or  upon 
a  part  of  the  additional  lands  so  purchased  by  him,  so  as  to  make  his 
ownership  and  occupancy  thereof  continuous  for  three  years,  shall  work 
a  forfeiture  of  such  additional  lands  so  bought  from  the  State,  unless 
he  shall  have  sold  his  land  to  another  who  may  and  does  complete  a 
three  years  continuous  ownership  and  occupancy  of  and  residence  upon 
his  said  lands  as  above  stated  and  as  is  herein  required  of  actual  set- 
tlers." 

It  is  evident  the  Legislature  intended  by  this  article  to  authorize  per-t 
sons  who  owned  and  occupied  lands  other  than  those  purchased  from 
the  State,  to  become  the  owners  of  additional  lands  out  of  the  public 
domain  upon  a  compliance  with  the  statute  regulating  such  sales ;  and  it 
is  equally  evident  that  no  limitations  as  to  amount,  character  or  source 
of  title  of  such  "other  lands"  has  been  prescribed.  Smith  v.  Rothe,  55 
S.  W.  Rep.,  754.  We  can  not  read  into  the  article,  "provided "  such 
other  lands  be  agricultural  lands,"  or  "provided  such  other  lands  be 
rural  lands,"  or  "provided  such  other  lands  be  not  town  lots,"  for  the 
language  is  clear  and  unambiguous.  It  is  not  a  case  for  construction. 
The  contention  of  appellee  that  the  statute  contemplates  sales  of  addi- 
tional lands  to  the  owners  and  occupants  of  rural  lands  only  upon  the 
ground  that  such  course  fosters  the  settlement  of  the  western  part  of  the 
State  is  not  even  plausible  in  the  light  of  the  provision  requiring  such 
purchaser  or  his  vendee  to  occupy  some  part  of  his  lands  continuously 
for  three  years.  Whether  the  purchaser  occupies  his  additional  lands 
or  not  is  in  all  cases  optional  with  him.  So  that  it  can  not  be  said  that 
the  purpose  of  the  statute  was  to  bring  about  actual  settlement  of  the 
additional  lands.  We  see  no  reason  for  holding  that  under  the  statute 
ia  farmer  or  stockman  who  may  own  a  section .  of  railroad  land  may 
purchase  additional  lands  from  the  State,  while  a  blacksmith  or  school- 
teacher who  owns  but  a  town  lot  may  not  do  so.    Each  is  a  citizen  and 
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a  landowner  and  can  meet  the  requirements  of  the  statute,  and  the  only 
difference  is  in  the  quantity  of  land  owned.  The  interests  of  the  State 
are  as  well  conserved  by  a  sale  to  one  as  to  the  other. 

It  follows  that  we  are  of  opinion  the  trial  court  erred  in  sustaining 
the  exception  to  appellant's  petition,  and  the  judgment  is  therefore 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


H.  C.  Davis  et  al.  v.  Thomas  Jones. 

Decided  May  9,  1903. 

1.— Trial  of  Right  of  Property— Levy— Waiver. 

Making  the  statutory  claim  and  giving  bond  for  the  trial  of  the  right  of 
property  that  has  been  levied  on  under  execution  waives  any  objection  to  the 
manner  of  the  levy.    Rev.  Stats.,  art.  5311. 

2_-Levy  Upon  Cattle— Joint  Ownership— Possession. 

Where  cattle  jointly  owned  by  defendant  and  another  and  in  the  possession 
of  such  other  joint  owner  were  levied  upon  under  an  execution  against  defend- 
ant by  taking  them  into  possession,  instead  of  by  giving  notice  to  the  party 
so  in  possession,  such  levy  was  not  void.    Rev.  Stats.,  arts.  2349,  2352. 

8.— Trial  of  Right  of  Property— Caimant's  Bond— Judgment  Upon. 

Where  claimants  made  a  joint  claim  to  property  levied  on,  but  established 
only  that  one  of  them  was  entitled  to  one-half  of  it,  judgment  was  properly 
rendered  on  their  claimant's  bond  in  favor  of  the  plaintiff  in  execution  for  the 
value  of  the  other  half,  his  debt  being  in  excess  of  that  value.  Rev.  Stats., 
art.  5307. 

4.— Same— Title. 

Evidence  that  defendant  bought  cattle  in  his  own  name  and  gave  his  notes 
for  the  deferred  payments,  and  that  after  they  were  levied  on  under  execution 
against  him  his  wife  and  another  party  made  a  part  payment  on  the  notes, 
does  not  show  that  defendant  had  no  interest  in  the  property  subject  to  exe- 
cution. 

Appeal  from  the  District  Court  of  Hardeman.  Tried  below  before 
Hon.  G.  A.  Brown. 

Duncan  0.  Smith  and  Theodore  Mack,  for  appellants. 
E.  E.  Diggs,  for  appellee. 

STEPHENS,  Associate  Justice. — The  cattle  in  controversy  were 
levied  on  as  the  property  of  H.  C.  Davis  under  execution  in  favor  of 
Thomas  Jones,  and  were  claimed  by  Mary  B.  Davis,  wife  of  H.  C.  Davis, 
and  Minnie  Humphreys,  her  sister.  The  court  found  that  Minnie  Hum- 
phreys owned  a  half  interest  in  the  cattle,  and,  inasmuch  as  the  execu- 
tion debt  exceeded  the  value  of  the  cattle,  gave  judgment  on  the  claim- 
ants^ bond,  which  had  been  executed  by  Mary  B.  Davis  and  Minnie 
Humphreys  as  joint  claimants,  for  one-half  the  value  of  the  cattle. 
Prom  that  judgment  the  claimants  have  appealed. 
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Their  brief  contains  six  assignments  of  error,  all  grouped,  however, 
as  one  assignment,  and  followed  by  four  propositions.  We  will  consider 
therefore  only  the  propositions. 

Of  these,  the  first  two  raise  the  question,  whether  the  court  erred  in 
rendering  judgment  on  the  claimants'  bond  after  finding  that  one  of 
the  claimants  owned  a  half  interest  in  the  x  property,  the  contention 
being  that  as  this  claimant  was  in  possession  as  joint  owner,  the  levy, 
which  was  made  in  the  usual  way  by  seizing  the  property,  instead  of  by 
giving  notice  as  provided  in  articles  2349  and  2352  of  the  Revised 
Statutes,  was  "null  and  void."    But  we  do  not  so  understand  the  law. 

The  manner  of  the  levy  was  waived  by  appellants  when  they  employed 
this  speedy  and  informal  method  of  testing  their  rights  to  the  property. 
Eev.  Stats.,  art.  5311.  But  if  not,  the  levy  was  certainly  not  void,  how- 
ever irregularly  made.  They  failed  to  establish  the  joint  claim  as  made, 
which  warranted  a  judgment  on  their  bond.  Rev.  Stats.,  art.  5307. 
Whether  they  were  entitled  to  the  reduction  made  in  the  judgment  from 
the  whole  to  one-half  the  value  of  the  property  claimed,  we  need  not 
consider.  They  were  certainly  entitled  to  no  more.  See  Hamburg  v. 
Wood,  66  Texas,  171.     This  also  disposes  of  the  third  proposition. 

The  fourth  and  last  proposition  reads:  "The  judgment  is  contrary 
to  the  law  and  the  evidence  and  utterly  without  evidence  to  support  it, 
because  the  evidence  shows  that  appellant,  Minnie  Humphreys,  had 
paid  $2471%  on  the  property;  that  the  appellant,  Mary  B.  Davis,  had 
paid  $240.62%  on  the  property  out  of  separate  funds,  and  H.  C.  Davis 
never  paid  anything  on  it,  and  therefore  had  no  interest,  and  appellee, 
Thomas  Jones,  could  not  acquire  any  right  \n  the  property  by  virtue  of 
the  levy  of  his  execution,  if  in  fact  there  had  been  a  legal  levy." 

It  does  not  follow  from  the  facts  stated  in  this  proposition  that  the 
court  erred  in  holding  that  the  property  was  subject  to  execution  as  the 
property  of  H.  C.  Davis.  The  bill  of  sale  under  which  appellants 
deraigned  title  was  made  by  J.  A.  Scarbrough  to  H.  C.  Davis,  and  the 
notes  for  the  deferred  payments  were  signed  by  H.  C.  Davis.  A  part 
of  the  money  paid  by  Minnie  Humphreys  to  Scarbrough  and  all  the 
money  paid  by  Mary  B.  Davis  was  paid  on  one  of  these  notes  after  the 
levy  on  the  cattle  had  been  made.  If,  then,  Mary  B.  Davis  acquired 
any  interest  in  the  cattle  as  against  appellee,  her  right  could  not  have 
arisen  from  such  payment.  Nor  do  the  facts  stated  in  the  proposition 
show  that  H.  C.  Davis  had  no  interest  in  the  cattle  subject  to  execution. 
The  issue  of  fraud  in  the  transfer  of  the  property  from  H.  C.  Davis  to 
appellants  was  raised  by  the  pleadings  and  also  by  the  circumstances  in 
evidence,  but  we  are  not  required  by  this  proposition  to  review  the  evi- 
dence on  that  issue.  It  is  sufficient  to  hold  that  every  fact  stated  in 
the  proposition  might  be  true,  and  yet  the  judgment  be  correct.  It  is 
therefore  affirmed. 

Affirmed. 

Writ  of  error  refused.  , 
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H.  B.  Rice,  Administrator,  v.  Alma  Melott. 

Decided  May  13,  1903. 

1. — Evidence — Conclusion  of  Witness. 

Where  in  answer  to  the  question,  "Do  you  know  whether  or  not  £.  was 
claiming  the  property  during  the  last  sixteen  years  T"  the  answer  was,  "The 
last  sixteen  years  I  know  he  has,"  such  question  on  its  face  sought  to  elicit  a 
fact,  not  a  conclusion,  and  the  answer  stated  a  fact. 

8. — Same — Hearsay — Limitations— Notoriety  of  Claim. 

Upon  the  issue  whether  or  not  title  to  the  land  had  been  acquired  by  lim- 
itations, it  was  competent  for  a  witness  who  had  lived  near  the  land  all  his 
life  to  state  that  he  had  always  heard  that  it  belonged  to  defendant's  grantor, 
as  this  was  evidence  of  reputation  in  the  neighborhood,  and  not  hearsay. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Baker,  Botts,  Baker  &  Lovett,  for  appellant. 

J.  W.  Lockett,  for  appellee. 

JAMES,  Chief  Justice. — The  action  was  one  of  trespass  to  try  title, 
brought  by  appellant  for  a  lot  in  Houston.  The  case  was  tried  by  the 
court,  and  judgment  rendered  for  defendant,  on  the  plea  of  limitations. 

It  is  not  thought  necessary  to  detail  the  facts  and  circumstances  in 
evidence,  the  court's  conclusion  of  fact  that  defendant  established  title 
by  reason  of  the  statute  of  limitations  of  ten  years  being  warranted  by 
the  testimony.     This  carries  us  over  the  first  assignment  of  error. 

The  second  assignment  asserts  that  if  title  by  limitations  was  shown 
in  defendant,  still  plaintiff  ought  to  have  recovered  because  the  undis- 
puted evidence  showed  that  three  years'  possession,  such  as  would  give 
title  by  the  three  years'  statute,  was  had  by  plaintiff  just  before  de- 
fendant moved  on  the  property.  There  was  evidence  which  nullified 
this  theory,  as  the  conclusions  of  the  judge  show. 

The  fourth  assignment  presents  an  objection  to  testimony.  Lillian 
Melott  was  asked,  "Do  you  know  whether  or  not  Egling  was  claiming 
the  property  during  the  last  sixteen  years?"  The  objections  were  that 
it  called  for  the  conclusion  of  the  witness,  and  that  the  answer  would 
necessarily  be  hearsay.  The  answer  was  "The  last  sixteen  years  I  know 
he  has."  The  question  on  its  face  sought  to  elicit  a  fact,  not  a  conclu- 
sion, and  not  hearsay.  The  answer  stated  a  fact  as  within  her  knowl- 
edge. 

The  third  assignment  also  complains  of  certain  testimony.  Kinds- 
vater  was  asked  who  was  it  that  had  it  (the  lot  in  question)  fenced 
around  and  had  possession  of  it  then  (referring  to  the  time  Egling,  a 
remote  grantor  of  defendant,  was  alive).  He  answered,  "I  have  always 
heard  it  belonged  to  Frank  Egling,  and  I  always  taken  it  to  belong  to 
him  myself."  To  this  answer  plaintiff  objected,  first,  because  not  in 
response  to  the  question,  and  second,  as  irrelevant  and  hearsay.    The 
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court  stated  that  he  would  sustain  the  objection  as  to  the  witness*  im- 
pression about  it,  but  would  overrule  the  objection  to  the  witness  hearing 
it  belong  to  Egling.  The  sole  proposition  advanced  in  appellant's  brief 
is  that  the  testimony  was  hearsay,  and  that  there  was  nothing  in  the 
manner  of  acquiring  title  by  limitation  that  would  make  it  admissible. 

The  judge,  in  the  bill  of  exceptions,  states  that  the  notoriety  or  not 
of  the  possessor's  claim  he  considered  a  relevant  fact.  The  witness 
stated :  "I  have  always  heard  it  belonged  to  Frank  Egling."  He  testi- 
fied that  he  was  37  years  old;  that  he  lived  within  a  block  and  a  half 
of  the  lot  in  controversy,  and  was  born  there.  In  view  of  this,  it  was 
evidence  of  reputation  in  the  neighborhood,  and  not  hearsay.  That  this 
witness,  as  would  seem,  had  all  his  life  lived  in  the  immediate  neighbor- 
hood, and  had  always  heard  that  the  lot  belonged  to  Egling,  we  regard 
as  competent  as  showing  the  openness  and  notoriety  of  claim  on  the 
part  of  Egling,  which  was  a  consideration  of  some  importance  i#  the 
case,  in  view  of  the  conflicting  condition  of  the  testimony.  Sparrow  v. 
Hovey,  6  N.  W.  Rep.,  93.    Affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  W.  D.  Wgppord. 

Decided  May  13,  1903. 

1.— -Transcript— Leave  to  Pile— Delay. 

Where  the  transcript  on  appeal  is  presented  for  filing  ten  months  after 
the  appeal  was  perfected,  and  no  sufficient  excuse  for  delay  is  shown,  leave  to 
file  it  will  be  refused. 

3. — Same— Affirmance  on  Certificate. 

Where  the  appellant  abandoned  his  appeal,  not  having  filed  the  transcript 
in  time,  and  sued  out  a  writ  of  error,  the  appellee  was  not  entitled  to  have 
an  affirmance  on  certificate  filed  after  the  term  at  which  the  transcript  should 
have  been  filed.  That  the  clerk,  when  applied  to,  failed  to  then  furnish  ap- 
pellee with  the  certificate  because  he  was  busy,  did  not  justify  the  latter  in 
abandoning  the  effort  to  obtain  it. 

3.— Writ  of  Error— Death  of  Party— Procedure— Heirs. 

Where,  after  the  death  of  a  party  to  a  judgment,  a  writ  of  error  is  sued, 
out  by  the  opposite  party,  the  defendants  in  such  writ  should  be  designated  by 
name  in  the  petition  and  bond,  and  not  merely  as  the  "heirs  of"  the  deceased, 
and  service  should  be  had  on  them,  and  not  on  the  attorney  of  record  of  the 
deceased.  Leave  granted  to  perfect  the  proceeding  and  record  below  so  as  to 
conform  to  this  ruling,  and  to  file  a  further  transcript  showing  this  to  have 
been  done. 

4.— Master  and  Servant — Principal  and  'Agent — Notice — Telegraph  Operator. 

The  rule  as  to  when  a  principal  is  charged  with  the  knowledge  of  his  agent 
has  no  application  to  cases  involving  the  master's  responsibility  for  the  negli- 
gence of  a  servant,  such  as  a  telegraph  operator. 

5. — Charge. 

It  is  not  error  to  refuse  to  give  a  charge  which  has  in  substantial  effect  been 
already  given. 

6.— Telegraph  Company— Delay— Damages— Sheriff's  Sale— Partners  in  Title. 

Where  there  was  a  failure  to  deliver  a  message  to  a  sheriff  to  postpone  an 
execution  sale  of  plaintiff's  land,  causing  a  loss  of  the  land,  the  telegraph  com- 
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pany  was  not  entitled  to  have  plaintiff's  recovery  of  damages  restricted  to  the 
value  of  only  one-half  the  land  on  the  ground  that  at  the  time  the  message  was 
sent  the  record  title  to  the  land  stood  in  the  name  of  plaintiff  and  another  per- 
son, a  former  partner  whose  interest  he  had  nought.  The  nature  of  the  message 
being  such  as  to  disclose  that  plaintiff  had  some  interest  in  the  land,  he  was 
entitled  to  recover  to  the  extent  of  his  actual  interest  therein. 

7. — Same — Duty  to  Lessen  Damages — Charge. 

Where  the  court  had  charged  that  it  was  plaintiff's  duty  to  take  such 
measures  as  were  in  his  power  to  make  the  injuries  as  light  as  possible,  and 
that  if  the  jury  found  that  it  was  in  his  power  to  lessen  his  damages  by  hav- 
ing the  sale  set  aside,  he  could  recover  only  what  it  would  have  cost  to  have 
the  sale  set  aside,  it  was  not  error  to  refuse  a  charge  requested  by  defendant 
stating  this  proposition  in  a  form  less  favorable  to  itself  because  requiring  a 
less  degree  of  care  on  the  part  of  plaintiff  in  the  effort  to  have  the  sale  set 
aside. 

8. — Same — Delivering  Message  at  Office  of  Addressee — Sheriff. 

Where  the  addressee  of  a  message  was  sheriff,  though  not  addressed  as 
such,  and  the  telegraph  agent  at  the  point  of  delivery  found  that  he  was  out 
of  town,  the  message  should  have  been  tendered  at  the  addressee's  office,  and 
if  there  was  any  one  there  to  receive  it,  should  have  been  delivered  to  such 
person.  Following  ruling  in  this  case  by  the  Supreme  Court  on  former  appeal. 
See  94  Texas,  345. 

Appeal  from  the  District  Court  of  Gonzales.    Tried  below  before 
Hon.  M.  Kennon. 

Norman  0.  Kittrell  and  2f.  S.  Hallam,  for  appellant. 

Thos.  McNeal  and  Denman,  Franklin  &  McOown,  for  appellee. 

ON   MOTION  TO  PILE  RECORD  AND  AFFIRM  ON   CERTIFICATE. 

JAMES,  Chief  Justice. — An  appeal  in  this  case  was  perfected  on 
March  5,  1902.  The  transcript  for  appeal  was  not  presented  to  the 
clerk  of  this  court  for  filing  until  January  9,  1903.  The  motion  for 
leave  to  file  it  as  an  appeal  will  be  refused,  because  the  evidence  sub- 
mitted to  us  in  connection  with  the  motion  shows  no  sufficient  excuse  for 
the  delay. 

Appellant  in  a  later  motion  filed  January  24,  1903,  alleges  that  its 
counsel  being  advised  that  its  original  motion  would  be  resisted,  did  on 
January  17,  1903,  file  its  petition  for  writ  of  error  with  supersedeas 
bond,  and  caused  citation  to  be  issued  thereon,  which  was  on  January 
18th  returned  with  indorsement  that  Wofford  had  died  before  the  peti- 
tion and  bond  were  filed,  of  which  fact  appellant  and  its  counsel  had  no 
knowledge  prior  to  such  return.  On  January  22,  1903,  it  filed  its  fur- 
ther petition  for  writ  of  error  with  supersedeas  bond  against  the  heirs 
of  Wofford  as  parties.  In  the  new  or  supplemental  motion  filed  here 
January  24,  1903,  appellant  alleges  that  it  did  not  know  that  Wofford 
left  heirs,  nor  who,  if  any  person,  is  his  administrator,  nor  if  he  left 
heirs,  who  they  are  or  where  they  reside,  and  have  not  yet  had  time  nor 
been  able  to  ascertain  the  facts  in  this  connection. 

The  record  on  appeal  presented  here  for  filing  on  January  9,  1903, 
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was  not  filed  by  the  clerk,  and  as  it  now  appears  there  have  been  added 
to  it  the  petition  for  writ  of  error  and  the  bond  against  the  "heirs  of 
Wofford,"  with  a  citation  thereon  served  on  Wofford's  attorney  of  record, 
and  the  motion  now  before  us  is  a  motion  to  allow  the  Western  Union 
Telegraph  Company  to  be  heard  either  upon  said  appeal  or  writ  of  error 
as  it  may  be  entitled. 

As  already  explained,  the  motion  to  allow  the  case  to  be  heard  on 
appeal  is  overruled. 

On  January  30,  1903,  appellee  filed  a  motion  to  affirm  on  certificate. 
It  will  be  observed  that  the  term  at  which  the  appeal  was  returnable 
expired  about  July  1,  1902,  and  appellee  had  ample  time  to  file  the 
motion  during  that  term,  but  did  not  do  so.  In  a  reply  filed  January 
19,  1903,  by  appellee's  counsel  resisting  the  motion  to  file  the  transcript 
•  on  appeal,  counsel  make  known  the  fact  that  early  in  June,  a  short  time 
after  the  expiration  of  the  ninety  days  after  perfecting  the  appeal  and 
before  the  end  of  that  term  of  this  court,  he  demanded  from  the  clerk 
a  certificate  with  which  to  make  a  motion  to  affirm;  that  the  latter 
replied  that,  on  account  of  being  busy,  he  could  not  then  furnish  it,  and 
counsel,  not  being  able  to  procure  it,  abandoned  the  same. 

So  far  as  we  have  been  able  to  find,  affirmance  on  certificate  has 
occurred  in  cases  only  when  the  certificate  was  filed  at  the  term  to  which 
the  record  was  returnable.  Here  we  have  one  which  was  filed  after  the 
term,  and  appellee's  counsel  declares  that  he  undertook  to  obtain  a  cer- 
tificate for  the  purpose  during  that  term,  and  saw  fit  to  abandon  it. 
The  rule  on  the  subject  appears  to  be  that  an  appeal  may  be  abandoned 
and  a  writ  of  error  sued  out,  but  the  right  to  the  latter,  under  such  cir- 
cumstances, is  subject  to  the  absolute  right  to  have  the  judgment 
affirmed  on  certificate  at  the  term  at  which  the  transcript  should  have 
been  filed.    Insurance  Co.  v.  Clancey,  91  Texas,  471.  * 

The  first  writ  of  error  proceeding  was  against  a  dead  person,  and  that 
effort  can  hardly  be  considered  the  suing  out  of  a  writ  of  error.  The 
new  petition  and  bond  against  the  heirs,  filed  five  days  later  upon  dis- 
covering that  Wofford  had  died,  was  really  a  part  of  one  and  the  same 
effort  to  obtain  a  writ  of  error,  rather  than  the  abandonment  of  one  writ 
and  the  suing  out  of  another.  For  the  above  reasons  we  overrule  the 
motion  to  affirm  on  certificate. 

The  defendant  in  the  judgment  has  the  right  to  prosecute  a  writ  of 
.  error.  The  record,  however,  is  prematurely  brought  here, — the  defend- 
ants not  being  designated  by  name  in  the  petition  and  bond,  but  gener- 
ally as  the  "heirS  of  Wofford,"  and  no  service  had.  Service  on  Wof- 
ford's  attorney  of  record,  Wofford  being  dead,  we  think  is  not  author- 
ized. But  plaintiff  in  error  may  perfect  the  writ  and  get  citation  on 
the  proper  parties.  It  is  not  our  function  to  direct  the  details  of  such 
proceedings,  which  must  be  had  in  the  district  court,  and  brought  here 
by  transcript  in  due  time. 

Under  the  authority  of  Hohenthal  v.  Turnure,  50  Texas,  3,  the  record 
will  be  allowed  to  be  filed  in  this  court  as  a  proceeding  by  writ  of  error^ 
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but  no  further  action  will  be  taken  thereon  until  the  writ  is  perfected 
in  the  district  court,  and  a  further  transcript  filed  here  showing  that  it 
has  been  perfected.  Due  diligence  will  be  required  of  plaintiff  in  error 
in  such  proceeding,  to  be  passed  on  hereafter,  if  necessary. 

Ordered  accordingly. 

Delivered  February  18,  1903. 

ON  THE  MERITS. 

This  is  the  third  appeal  in  this  cause.  See  42  S.  W.  Rep.,  119;  58 
S.  W.  Rep.,  627;  94  Texas,  345.  These  reports  showing  the  nature  of 
the  case,  which  remains  practically  the  same,  renders  it  unnecessary  to 
restate  same.    The  judgment  is  one  in  favor  of  plaintiff. 

The  second  and  third  assignments  invoke  this  proposition :  "In  order 
to  charge  the  principal  with  knowledge  possessed  by  an  agent,  it  must 
be  alleged  and  proved  that  such  knowledge  was  acquired  by  the  agent  in 
the  course  of  his  employment,  or  in  connection  with  the  performance 
of  his  duties  as  such  agent,  in  the  particular  transaction."  The  state 
of  evidence  upon  which  the  rule  is  sought  to  be  applied  here,  is  that  it 
was  shown  that  the  agents  at  Gonzales  and  Hallettsville  knew  that 
Houchins,  the  addressee,  was  the  sheriff  of  Gonzales  County,  of  which 
Hallettsville  is  the  county  seat,  but  when  and  how  such  knowledge  was 
acquired  was  not  shown. 

The  charge  submitted  the  case  on  the  issue  of  negligence  of  defendant 
in  respect  to  the  delivery  of  the  message  to  Hallettsville.  The  relation 
of  the  telegraph  agents  (so  called)  to  appellant  is  really  that  of  employer 
and  employe,  or  master  and  servant,  and  not  that  of  principal  and  agent. 
In  our  opinion  the  rule  has  no  application  to  cases  involving  the  master's 
responsibility  for  the  negligence  of  his  servant. 

The  fourth  assignment  is  not  sustained.  It  complains  of  a  charge 
refused  which  would  have  instructed  the  jury  that  Harwood  &  Harwood 
were  plaintiff's  agents  in  sending  this  telegram,  and  that  if  the  address 
was  misleading  or  incomplete,  as  by  being  addressed  to  J.  F.  Houchins, 
instead  of  J.  F.  Houchins,  sheriff,  and  Harwood  &  Harwood  thereby  did 
what  a  reasonably  prudent  person  would  not  have  done  under  the  cir- 
cumstances, and  that  this  contributed  to  the  delay  by  reason  of  which  the 
sale  was  not  stopped,  then  to  find  for  defendant  on  its  plea  of  contribu- 
tory negligence.  The  court,  however,  at  defendant's  request  gave  the 
following :  "If  you  believe  that  the  addressing  of  the  message  to  J.  F. 
Houchins  without  designating  in  any  way  that  it  was  intended  for 
Houchins  as  sheriff,  was,  under  all  the  circumstances,  negligence  as  that 
term  has  been  heretofore  defined  in  this  charge,  and  that  such  negli- 
gence contributed  to  delay  in  delivery,  and  that  by  reason  of  such  delay 
the  sale  was  not  stopped,  you  will  find  for  defendant."  We  can  not  see 
how  the  charge  would  have  received  any  additional  strength  by  a  fur- 
ther statement  that  Harwood  &  Harwood,  who  sent  the  message,  were 
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plaintiff's  agent  in  so  doing,  and  that  their  negligence,  if  any,  in  address- 
ing it  was  the  negligence  of  plaintiff. 

The  fifth  and  sixth  assignments  seek  to  apply  the  rule,  that  defendant 
is  liable  only  for  such  damages  as  could  be  reasonably  foreseen  or  antici- 
pated as  the  natural  and  probable  result  of  its  conduct,  to  the  state  of 
case  which  is  indicated  in  the  following  refused  charge : 

"You  are  instructed  that  the  evidence  shows  that  when  the  sale  was 
made  the  title  to  the  property  was  in  Wofford  and  Wemken,  and  the  title 
to  only  one-half  thereof  was  in  Wofford,  the  plaintiff ;  therefore  you  are 
instructed  that  if  you  find  for  plaintiff,  you  will  find  damages  only  to 
the  extent  of  one-half  the  fair  market  value  of  the  property  on  March 
7,  1893,  with  interest  on  said  sum  at  6  per  cent  from  that  date."  The 
assignment  is  that  it  was  error  to  refuse  this  charge,  "because  there  was 
no  evidence  by  deed  that  plaintiff  ever  owned  more  than  one-half  inter- 
est in  the  property  sold." 

It  was  shown  that  the  partnership  of  Wofford  and  Wemken  was  dis- 
solved on  January  1,  1892,  by  a  written  agreement  of  dissolution,  by 
which  Wemken  sold  him  the  property  and  agreed  in  writing  to  make 
him  a  deed.  The  deed  had  not  been  made  at  the  time  of  the  sending  of 
the  message  in  question,  but  was  afterward.  The  evidence  shows  that 
Wofford  was  really  the  owner  of  the  whole  property  after  the  dissolution 
of  said  firm.  The  records,  however,  showed  title  as  in  Wofford  and 
Wemken  at  the  time  of  the  occurrence  here  in  question.  Appellant 
insists  that  as  it  could  not,  under  these  circumstances,  possibly  have  fore- 
seen as  the  result  of  the  delay  in  delivering  the  telegram,  that  Wofford 
would  suffer  except  as  to  one-half  of  the  land,  it  therefore  can  not  be 
held  any  further. 

We  think  there  is  nothing  in  the  point.  Such  damages  for  breach 
of  contract  are  allowed  as  are  naturally  the  result  of  the  breach.  The 
failure  to  deliver  the  telegram  in  time  would  naturally  and  proximately 
result  in  a  sale  of  the  property,  and  this  would  naturally  involve  loss 
to  the  owner.  It  can  not  be,  and  we  think  is  not,  claimed  that  such 
injury  would  be  too  remote  to  authorize  recovery  in  reference  to  the 
entire  property.  But  it  seems  to  be  the  contention  that  the  judgment, 
order  of  sale  and  advertisement  upon  which  the  sale  was  made  being 
against  Wofford  &  Wemken,  and  not  against  Wofford  alone,  and  the  con- 
dition of  the  title  as  recorded  showing  title  in  Wofford  &  Wemken,  de- 
fendant could  not  have  reasonably  foreseen  or  anticipated  that  its  neg- 
ligence would  result  in  greater  loss  to  plaintiff  than  half  of  the  land. 
On  appellant's  own  theory,  that  of  a  tenancy  in  common,  it  had  no  reason 
to  assume  that  plaintiff  owned  only  a  half  interest  in  the  property,  as  his 
interest  could  consistently  with  cotenancy  have  been  greater,  and  this 
would  be  ground  enough  for  refusing  the  charge  as  framed. 

We  think,  however,  in  the  absence  of  a  contract  made  upon  the  basis 
of,  or  with  reference  to,  a  title  in  Wofford  less  than  the  whole,  defendant 
would  clearly  be  liable  to  him  on  account  of  the  sale  to  the  extent  that 
he  was  the  owner  of  the  properly  at  the  time.    Defendant  under  the 
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circumstances  had  no  right  to  speculate  on,  or  consider,  the  extent  of 
plaintiff's  interest  in  the  property.  It  knew  from  the  nature  of  the 
message  that  the  sender  had  some  interest  in  the  land  to  protect  against 
the  sale,  and  if  through  its  negligence  the  sale  took  place,  it  was  liable 
to  him  to  the  extent  of  his  interest,  ^whatever  that  was. 

The  sixth  and  eighth  assignments  complain  of  the  refusal  of  the  fol- 
lowing charges :  "If  you  find  that  plaintiff  was  able  financially  to  em- 
ploy counsel  and  pay  court  cost  to  have  the  sale  of  lots  set  aside,  or  by 
the  use  of  ordinary  care  and  diligence  the  plaintiff  could  have  so  em- 
ployed counsel  and  arranged  court  cost  to  have  sale  set  aside,  and  if  you 
further  find  that  plaintiff  failed  to  make  any  reasonable  effort  to  have 
such  sale  set  aside,  and  if  you  further  find  that  such  failure  of  the  plain- 
tiff to  have  said  sale  set  aside  was  negligence  as  negligence  has  been  here- 
tofore defined  in  the  court's  charge,  and  that  said  negligence,  if  any, 
on  the  part  of  the  plaintiff  in  failing  to  make  a  reasonable  effort  to 
have  said  sale  set  aside,  contributed  to  the  amount  of  the  damage  herein, 
if  any,  then  you  are  charged  that  plaintiff  is  not  entitled  to  recover 
for  any  damages  produced  by  his  own  contributory  negligence  in  failing 
to  have  said  sale  set  aside  or  to  make  the  effort  such  as  a  reasonably 
prudent  man  would  make  under  similar  circumstances,  then  such  dam- 
ages, if  any,  produced  by  such  failure,  is  not  chargeable  to  the  defend- 
ant/' 

"It  the  jury  should  believe  from  the  evidence  that  the  plaintiff  could 
by  the  use  of  ordinary  care  have  employed  counsel  to  have  the  sale  set 
aside,  then  you  can  only  find  for  the  plaintiff,  if  at  all,  for  the  amounts 
that  would  have  been  necessary  to  expend  in  order  to  have  said  sale  set 
aside,  together  with  six  per  cent  interest  per  annum  from  the  7th  of 
March,  1893." 

It  is  unnecessary  to  discuss  the  right  of  defendant  to  the  benefit  of 
such  a  charge,  or  the  extent  of  the  right,  because  the  court  recognized 
such  a  right,  and  defendant  received  the  benefit  of  it  in  the  following 
instruction:  "If  you  find  from  the  evidence  that  the  lots  were  eold 
in  consequence  of  the  negligent  failure  of  the  defendant  to  deliver 
the  telegram  in  question,  under  the  charge  hereinbefore  given  you,  still 
it  was  the  duty  of  the  plaintiff  to  take  such  measures  as  were  in  his 
power  to  render  the  injury  to  him  as  light  as  possible.  Hence,  if  you 
find  from  the  evidence  that  it  was  in  the  power  of  plaintiff  to  lessen  his 
damage  by  having  the  sale  set  aside  (which  he  had  the  legal  right  to  do) 
and  that  the  market  value  of  the  lots  at  the  time  of  the  sale  was  greater 
than  the  amount  they  brought  at  the  sale,  then  the  measure  of  plaintiff's 
damage  would  be  the  reasonable  amount  it  would  have  cost  to  have  such 
6ale  set  aside,  provided  you  should  find  such  course  would  have  decreased 
the  damage  to  plaintiff." 

The  difference  between  the  charges  asked  and  the  one  given  is  that, 
although  one  of  the  former  is  more  circumstantial,  they  both  hold  plain- 
tiff only  to  ordinary  care  and  diligence  in  the  matter  of  setting  the  sale 
aside  and  thereby  lessening  his  damages,  while  the  charge  given  by  the 
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court  told  the  jury  that  it  was  plaintiff's  duty  to  do  everything  in  his 
power  in  that  respect,  the  charge  given  on  the  subject  being  manifestly 
the  more  f,avorable  to  defendant. 

The  proposition  under  the  tenth  assignment  is  the  same  in  substance 
as  that  disposed  of  under  the  second  and  third  assignments. 

The  twelfth  assignment  presents  the  following  proposition:  "The 
telegram  having  been  addressed  to  Houchins,  not  in  his  official  capacity 
as  sheriff,  but  to  him  personally,  there  devolved  no  duty  upon  the  tele- 
graph company  to  deliver  the  message  to  the  deputy  sheriff,  and  hence 
it  could  not  be  required  to  take  notice  of  the  deputy  sheriff's  authority 
to  receive  and  open  messages  thus  addressed  to  Houchins  personally." 

This  question  is  practically  decided  in  the  opinion  of  the  Supreme 
Court  in  this  case.  The  evidence  in  that  record  showed,  as  it  does  here, 
that  the  agent  at  Hallettsville  knew  that  Houchins  was  sheriff  of  that 
county,  and  in  view  of  this  the  opinion  states:  "When  the  telegraph 
company  found  that  Houchins  was  not  in  Hallettsville,  it  ought  to  have 
tendered  the  message  at  his  office,  and  if  there  was  anyone  there  to 
receive  it,  the  message  should  have  been  delivered  to  that  person."  The 
testimony  now  is  that  the  deputy  was  in  the  sheriff's  office  from  11  a.  m., 
and  until  2  o'clock  p.  m.,  when  he  made  the  sale,  and  that  he  had  author- 
ity to  receive  messages  addressed  to  Houchins  individually  or  as  sheriff, 
and  would  have  done  so. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  errot  refused. 


M.  A.  Joy  v.  Liverpool  and  London  and  Globe  Insurance 

Company. 

Decided  May  13,  1903. 

1. — Opening  and  Conclusion — Admission — Fire  Insurance  Case. 

Where  defendant  in  an  action  on  a  fire  policy  entered  an  admission  in  the 
language  of  rule  31,  that  plaintiff  had  a  good  cause  of  action  as  set  forth  in 
his  petition,  except  as  defeated  by  facts  of  the  answer  constituting  a  good 
defense, — such  defenses  being  that  the  insured  had  induced  the  burning  of  the 
property  and  had  falsely  represented  the  value  of  a  certain  article  thereof, — he 
was  entitled  to  open  and  conclude,  the  burden  of  proving  such  defenses  being 
on  him. 

2. — Same — Charge  Eliminating  Other  Defenses — Tury. 

Where,  upon  such  admission  being  made,  the  court's  charge  expressly  re- 
stricted the  jury's  consideration  to  the  first  of  the  two  affirmative  defenses 
stated,  all  other  defensive  matters  pleaded  were  thus  eliminated,  and  plaintiff 
was  not  prejudiced  by  reason  of  the  answer  being  read  to  the  jury,  and  taken 
with  them  in  their  retirement. 

3. — Fire  Insurance— Harmless  Error. 

Where  the  jury  must  have  found  in  favor  of  a  defense  going  to  the  entire 
claim  sued  on,  to  wit,  that  the  insured  had  caused  the  property  to  be  burned, 
failure  of  the  court  to  sustain  exceptions  to  another  defense  pleaded  as  to  only 
a  part  of  the  property,  was  harmless  error. 
32  Civil— 28. 
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4.— Deposition— -QiualiAl— Impeachment— Predicate. 

Where  a  deposition  has  been  quashed  it  has  no  value  aB  evidence,  and  is 
not  admissible  to  impeach  the  testimony  of  the  witness  as  given  in  another 
deposition  unless  the  proper  predicate  has  been  laid  by  asking  the  witness  as 
to  the  statements  therein,  nor  can  it  be  introduced  by  the  opposite  party  to 
show  that  the  party  who  had  it  taken  had  resorted  to  improper  means  to  pro- 
cure and  color  testimony. 

5. — Fire  Insurance — Issue  of  Arson— Evidence. 

Where  in  an  action  on  a  fire  policy,  the  issue  of  arson  is  raised,  all  circum- 
stances tending  to  prove  criminal  intent  and  the  guilt  of  the  party  charged,  are 
admissible  in  evidence. 

6.— Same — Action  by  Assignee — Evidence. 

Where  an  assignee  of  a  fire  policy  sues  for  the  loss,  evidence  which  would 
have  been  admissible  had  the  suit  been  by  the  insured  is  admissible  against 
the  assignee. 

7. — Same — Conspiracy — Declarations  of  Insured. 

Where  in  an  action  on  the  policy  by  an  assignee  thereof,  a  conspiracy  be- 
tween the  insured  and  another  to  burn  the  property  is  shown,  declarations  made 
by  the  insured,  either  before  or  after  the  fire,  tending  to  corroborate  the  testi- 
mony given  by  his  coconspirator,  and  to  show  that  the  property  was  destroyed 
in  pursuance  of  the  conspiracy,  were  admissible  as  original  evidence  in  the 
nature  of  confessions  or  declarations  against  interest. 

8. — Same — Declarations  of  Coconspirator. 

It  was  competent  to  prove  by  a  witness  a  conversation  between  the 
insured  and  his  coconspirator  in  which  insured,  speaking  of  the  fire,  asked  the 
latter  to  stand  pat  and  not  tell  anybody,  and  the  reply  of  the  latter  that  he 
would  not. 

9. — Same — Letters. 

So,  letters  were  admissible  written  by  the  insured  to  the  coconspirator 
after  the  fire  showing  an  anxiety  to  have  the  latter  secretly  leave  his  employ- 
ment and  go  to  the  home  of  the  insured,  and  offering  him  employment. 

10. — Same — Proof  of  Mortgage— Motive. 

Proof  of  the  fact  that  the  insured  had  mortgaged  the  property,  and  that 
the  mortgage  debt  was  about  due,  was  admissible  as  tending  to  show  a  motive 
for  burning  the  property. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

m 

Robt.  L.. Warren  and  Davis  &  Oarnett,  for  appellant. 

Alexander  &  Thompson,  A.  H.  Dashiell,  and  James  Young,  for  appel- 
lee. 

NEILL,  Associate  Justice. — Appellant,  plaintiff  below,  sued  appel- 
lee, defendant  below,  to  recover  $4000  on  a  fire  insurance  policy  issued 
on  the  6th  day  of  August,  1897,  by  the  defendant  to  C.  Van  Ordstrand 
for  that  sum,  covering  its  proportionate  part  of  $1500  on  building, 
$4500  on  general  ice  machinery,  foundations,  settings  and  connections, 
$2500  on  engines,  boilers,  their  connections,  foundations  and  settings, 
$4000  on  machinery,  dynamos,  exciters,  lamps,  switches,  wire  and  other 
appliances,  aggregating  $12,500  of  insurance  on  an  electric  light  and  ice 
plant  building  and  the  machinery  and  supplies  therein  situated,  loss 
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if  any  payable  to  the  Harris  National  Bank  of  Terrell,  Texas,  as  its 
interest  might  appear. 

Plaintiff  alleged  a  total  loss  of  the  property  by  fire  occurring  on 
August  15,  1897;  that  immediately  after  the  fire  Van  Ordstrand  made 
out  proofs  of  the  loss  in  compliance  with  the  terms  of  the  policy,  and 
delivered  same  to  defendant,  but  that  it  denied  any  liability  under  the 
policy  and  waived  any  proof  of  the  loss ;  and  that  afterwards  the  policy 
was  duly  assigned  to  plaintiff,  who  is  the  owner  and  holder  of  the  same. 

The  defenses  plead  were  (1)  that  the  issuance  of  the  policy  was  fraud- 
ulently procured  by  misrepresentations  on  the  part  of  the  assured  in 
reference  to  the  ownership  of  the  property;  (2)  that  defendant's  per- 
mission for  the  existence  of  $12,500  concurrent  insurance  was  procured 
by  false  and  fraudulent  representations;  (3)  that  after  the  loss  by  fire 
the  assured  was  guilty  of  fraud  and  false  swearing  within  the  terms  of 
the  policy,  in  that  he  claimed  a  loss  largely  in  excess  of  the  true  loss; 
and  (4)  that  the  fire  which  destroyed  the  property  originated  by  the  act, 
design  and  procurement  of  Van  Ordstrand,  the  insured. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant. -   / 

Before  the  commencement  of  the  trial  the  defendant,  for  the  purpose 
of  obtaining  the  right  to  open  and  conclude  in  adducing  the  evidence 
and  in  the  argument  of  the  cause,  filed  a  written  admission  in  the  lan- 
guage of  Rule  31  of  the  District  Court,  that  plaintiff  had  a  good  cause 
of  action  as  set  forth  in  his  petition,  except  so  far  as  it  might  be  defeated, 
in  whole  or  in  part,  by  the  facts  of  the  answer  constituting  a  good 
defense,  which  might  be  established  on  the  trial.  After  the  admission 
was  filed  and  entered  of  record,  the  right  to  open  and  conclude  was 
accorded  the  defendant  by  the  court. 

The  action  of  the  court  in  according  defendant  this  right  is  made  the 
basis  of  the  first  assignment  of  error.  The  substance  of  the  propositions 
asserted  under  this  assignment  is  (1)  that  when  an  answer  is  volumin- 
ous, containing  a  general  denial  and  special  denials  of  extent  of  loss, 
the  value  of  the  property,  etc.,  it  is  not  sufficient  for  the  defendant  to 
file  an  admission  in  the  language  of  the  rule,  but  he  should  plainly 
specify  which  of  the  allegations  in  the  plaintifFs  petition  he  admits  to 
be  true,  and  what  defenses  are  relied  on  by  the  defendant,  so  that  there 
may  be  no  confusion  or  uncertainty  concerning  the  issues  to  be  tried. 

"An  admission  made  in  the  very  language  of  the  rule  must  be  con- 
strued to  mean  that  the  defendant  admits  every  fact  alleged  in  the  peti- 
tion which  it  is  necessary  for  the  plaintiff  to  establish  in  the  first  in- 
stance to  enable  him  to  recover,  but  does  not  admit  allegations  in  the 
petition  which  merely  deny  matter  alleged  in  the  answer,  the  burden  of 
proof  of  which  is  upon  the  defendant."  Smith  v.  Traders  Nat.  Bank, 
74  Texas,  545.  Such  an  admission  confines  the  defense  to  the  specific 
matters  set  up  by  the  defendant.  Assurance  Co.  v.  Munger,  49  S.  W. 
Rep.,  276.  The  court  in  its  charge  so  construed  the  admission  when  it 
stated:    "The  defendant  in  writing  has,  in  substance,  admitted  the 
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execution  of  the  policy,  and  plaintiff's  ownership  of  the  same;  that  the 
property  insured  exceeded  in  value  $15,000,  its  total  destruction  by  fire, 
and  the  receipt  of  the  proofs  of  loss.     Under  said  admission  the  defend- 
ant can  now  rely  only  upon  its  allegations  that  Van  Ordstrand  induced 
Albert  Collins  to  burn  the  property  insured,  which,  if  true,  will  defeat 
any  recovery,  and  upon  its  allegation  that  Van  Ordstrand  misrepresented 
his  title  to  the  Arctic  ice  machine,  which  defense,  if  true,  will  reduce  the 
plaintiff's  recovery  to  $3305.     You  will  therefore  find  for  the  plaintiff 
in  the  sum  of  $5153,  unless  you  find  for  the  defendant,  in  whole  or  in 
part,  under  the  instructions  hereinafter  given  you/'    The  subsequent 
part  of  the  charge  relates,  and  the  evidence  was  confined  solely,  to  the 
allegations  of  the  two  defenses,  which  are  in  the  nature  of  confessions 
knd  avoidance.     The  burden  was  upon  the  defendant  to  establish  one 
or  the  other  of  these  defenses  in  order  to  defeat  plaintiff's  cause  of  action, 
either  in  whole  or  in  part.     If  its  evidence  established  that  Van  Ord- 
strand induced  Collins  to  burn  the  property,  a  complete  defense  to  the 
entire  action  was  made  out.     If  it  tlid  not,  but  showed  that  the  assured 
misrepresented  his  title  to  the  ice  machine,  the  amount  of  plaintiff's 
recovery  was  reduced  only.     Inasmuch  as  the  jury  found  a  general  ver- 
dict for  the  defendant,  it  is  evident  that  the  jury  found  that  the  assured 
induced  Collins  to  burn  the  property,  which  rendered  the  question  of 
misrepresentation  of  ownership  of  a  part  of  the  property  immaterial. 
The  burden  of  proving  the  facts  necessary  to  sustain  such  verdict  being 
upon  the  defendant,  and  it  having  admitted  plaintiff's  cause  of  action, 
subject  to  the  defense  that  the  assured  procured  the  burning  of  the 
property,  it  had  the  right  under  the  law  to  open  and  conclude,  and  the 
court  did  not  err  in  so  holding. 

The  court  by  its  charge  having  informed  the  jury  of  the  effect  of 
defendant's  admission,  specifically  stating  the  facts  admitted,  and  that 
such  admitted  facts  entitled  plaintiff  to  recover  his  entire  demand 
unless  one  of  the  two  defenses  stated  in  its  charge  were  made  out, — one 
of  which,  if  established,  would  defeat  the  entire  demand,  the  other  only 
d  part  of  it, — all  other  defensive  matters  plead  were  eliminated  from  the 
consideration  of  the  jury  as  effectually  as  if  they  had  been  erased  from 
defendant's  answer.  Therefore  the  plaintiff  could  not  have  been  preju- 
diced by  the  answer  being  read  to  the  jury  and  taken  with  them  in  their 
retirement  to  consider  their  verdict.  This  case  is  easily  distinguished 
from  Insurance  Co.  v.  Simpson,  28  S.  W.  Rep.,  837.  In  that  case, 
"taking  the  admission  as  made,  the  court  could  not  have  rendered  judg- 
ment upon  it,  disposing  of  all  the  claims  asserted  by  plaintiff,  had  de- 
fendant introduced  no  evidence  in  support  of  the  defenses  set  up  in  its 
answer."  In  this  case,  taking  the  admission  as  made,  if  the  defendant 
had  introduced  no  evidence  in  support  of  its  defenses,  it  would  have  been 
the  duty  of  the  court  to  have  rendered  judgment  for  plaintiff's  entire 
demand,  without  his  introducing  any  evidence  at  all. 

The  only  exception  to  defendant's  answer  that  has  any  relation  to 
either  of  the  issues  submitted  to  the  jury  is  the  one  to  the  allegations  of 
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misrepresentations  of  the  assured  as  to  his  ownership  of  the  Arctic  ice 
compressor.  None  of  the  exceptions  referred  to  the  defense  that  Van 
Ordstrand  procured  the  burning  of  the  property.  As  the  verdict  shows 
this  was  the  defense  sustained,  the  plaintiff  was  not  prejudiced  by  the 
failure  of  the  court  to  sustain  the  exceptions.  Railway  Co.  v.  Rather, 
3  Texas  Civ.  App.,  72 ;  Traction  Co.  v.  Bryant,  30  Texas  Civ.  App.,  437, 
70  S.  W.  Rep.,  1015.  Besides,  the  exception  that  related  to  the  other 
issue  submitted  was  not  well  taken.  The  charge  of  the  court  as  effect- 
ually eliminated  the  allegations  of  the  answer  to  which  the  other  excep- 
tions were  directed  as  they  could  have  been  had  they  been  sustained. 

Our  conclusion  of  fact  is,  from  reading  and  carefully  considering  the 
evidence,  that  Van  Ordstrand  caused  the  insured  property  to  be  burned 
by  the  negro  Albert  Collins.  It  is  unnecessary  for  us  to  state  the  tes- 
timony on  this  issue.  While  it  is  conflicting,  it  is  amply  sufficient  to 
sustain  the  verdict.  If,  independent  of  the  verdict,  we  had  reached  a 
different  conclusion  as  the  question  was  one  for  the  jury  to  determine, 
we  could  not,  in  view  of  the  evidence,  disturb  their  finding.  We  con- 
clude, therefore,  that  the  assignment  of  error  which  complains  of  the 
court's  failure  to  grant  plaintiff  a  new  trial  upon  the  ground  that  the 
verdict  is  not  supported  by  the  evidence,  is  not  well  taken. 

Upon  the  trial  a  deposition  of  Maggie  Dunman,  taken  before  J.  H. 
Sharpe,  a  notary  public  of  Ellis  County,  on  the  15th  day  of  June,  1900, 
was  read  in  evidence  by  the  defendant.  Another  deposition  of  the  same 
witness,  taken  under  her  present  name  (Mrs.  H.  Heather)  on  the  26th 
day  of  August,  1902,  before  the  same  notary,  was  read  in  evidence  by  the 
plaintiff.  Another  deposition  of  Maggie  Dunman  was  taken  in  the  case 
on  the  31st  day  of  August,  1898,  before  L.  K.  Tarver,  a  notary  public  of 
Bell  County.  This  deposition,  after  the  two  depositions  of  the  witness 
above  referred  to  were  read  in  evidence,  was  offered  in  evidence  by  the 
plaintiff.  The  defendant  objected  to  its  introduction  upon  the  ground 
that  it  had  been  quashed,  which  objection  was  sustained  by  the  court. 

The  plaintiff  contends  that  the  deposition  was  admissible  upon  the 
following  grounds:  (1)  If  it  were  wrongfully  taken,  it  was  the  wrong 
of  defendant,  and  it  can  not  avail  itself  of  its  own  wrong;  (2)  it  was 
at  least  a  sworn  statement  made  by  the  witness  clearly  identified,  and  as 
such  is  admissible  to  discredit  and  impeach  her  depositions  subsequently 
taken,  the  proper  predicate  having  been  laid,  and  it  being  materially 
different  from  the  subsequent  depositions,  especially  in  reference  to  Dun- 
man's  pretended  trip  to  Ennis,  and  as  to  what  occurred  between  him 
and  the  witness  before  and  after  his  return  from  that  place;  and  (3) 
the  depositions  establish  that  the  defendant  has  resorted  to  improper 
and  crooked  means  to  procure  and  color  testimony,  especially  the  testi- 
mony of  this  witness,  and  the  defendant  should  be  forced  to  bear  this 
discredit  before  the  jury. 

The  exclusion  of  the  deposition  is  made  the  basis  of  plaintiff's  fifth 
assignment  of  error,  under  which  is  asserted,  as  propositions,  the  grounds 
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stated  of  its  admissibility.     The  propositions  will  be  considered  in  the 
order  stated. 

1.  As  the  deposition  was  quashed  at  the  instance  of  plaintiff,  pre- 
sumably because  wrongfully  taken,  the  fact  that  it  was  suppressed  dem- 
onstrates that  defendant  was  not  allowed  to  take  advantage  of  its  wrong, 
if  any  were  committed,  in  taking  the  deposition.  After  a  deposition  has 
been  suppressed,  it  has  no  value  in  evidence.  Gross  v.  Coffey,  111  Ala., 
468,  20  So.  Rep.,  428. 

2.  Where  proof  is  offered  that  a  witness  has  said  or  done  something 
inconsistent  with  his  testimony,  a  foundation  must  be  first  laid,  and  an 
opportunity  for  explanation  offered,  by  asking  the  witness  whether  he 
has  not  said  or  done  what  it  is  purposed  to  prove,  specifying  the  par- 
ticulars of  time,  place  and  person.  1  Greenl.  Ev.,  sec.  463.  No  such 
foundation  or  predicate  was  laid  by  plaintiff  to  the  introduction  in  evi- 
dence of  the  deposition  in  question.  Therefore,  it  was  inadmissible 
under  his  second  contention.  Railway  v.  Briggs,  4  Texas  Civ.  App., 
515,  23  S.  W.  Rep.,  503 ;  Samuels  v.  Griffith,  13  Iowa,  108 ;  Conrad  v. 
Griffey,  16  How.  (U.  S.),  38;  Hubbard  v.  Briggs,  31  N.  Y.,  536; 
Browning  v.  Gosnell,  91  Iowa,  448,  59  N.  W.  Rep.,  340. 

3.  The  deposition  was  not  admissible  to  show  that  the  defendant  had 
resorted  to  improper  and  crooked  means  to  procure  and  color  the  testi- 
mony, because  it  has  been  quashed,  and,  as  we  have  before  said,  was  not 
admissible  for  any  purpose.  In  Blum  v.  Jones,  23  S.  W.  Rep.,  846, 
where  it  was  shown  that  plaintifr  himself  had  written  out  his  answers  to 
interrogatories  when  the  manager  of  his  firm  was  present  and  assisting 
him ;  that  he  had  consulted  the  attorney  for  his  firm  before  making  his 
answers,  and  that  the  officer  purporting  to  take  his  depositions  was  a 
clerk  in  the  employment  of  his  firm  at  the  time,  this  eourt  said,  in  an 
opinion  by  the  present  writer,  that  it  was  not  prepared  to  say  that  such 
facts,  in  regard  to  the  taking  of  the  deposition,  were  not  admissible 
on  cross-examination  upon  the  issue  of  fraud.  But  the  Supreme  Court 
granted  a  writ  of  error  in  the  case  (Blum  v.  Jones,  86  Texas,  495),  and 
held  that  such  proof  was  calculated  to  prejudice  the  testimony  with  the 
jury,  and  reversed  the  judgment  of  this  court  for  that  reason.  The 
deposition  in  this  case  having  been  suppressed,  and  no  predicate  being 
laid  to  impeach  by  it  the  subsequent  depositions  of  the  witness,  its  intro- 
duction in  evidence  would  have  served  only  to  prejudice  her  testimony 
taken  in  such  subsequent  depositions,  which  was  entitled  to  go  before  a 
jury  unimpeached  by  the  means  by  which  her  excluded  deposition  was 
taken. 

In  the  proof  of  an  issue  of  such  a  character  as  arson,  involving  as  it 
does  such  moral  turpitude  and  criminal  intent,  every  circumstance  tend- 
ing to  prove  the  guilt  of  the  party  charged  with  the  commission  of  the 
offense  is  admissible  in  evidence.  Shoe  Co.  v.  Insurance  Co.,  8  Texas 
Civ.  App.,  233.  Van  Ordstrand,  whose  property  was  insured,  was,  in 
this  case,  charged  with  causing  it  to  be  burned  by  Albert  Collins.  The 
proof  was  sufficient  to  show  that  a  conspiracy  was  entered  into  between 
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Van  Ordstrand,  Dunman  and  Collins  to  commit  the  offense,  and  the 
testimony  shows  that,  in  pursuance  of  the  conspiracy,  Collins  burned  the 
property.  Van  Ordstrand  by  his  depositions  denied  such  conspiracy, 
and  that  he  procured  the  destruction  of  the  property.  Dunman,  the 
only  other  conspirator,  was  disqualified  as  a  witness  by  reason  of  having 
been  convicted  of  a  felony.  In  view  of  the  testimony  of  Van  Ordstrand, 
it  was  necessary  to  corroborate  the  testimony  of  Collins.  This  could 
only  be  done  by  proof  of  circumstances  and  acts  and  declarations  of  his 
coconspirators.  Such  circumstances,  acts  and  declarations,  proven  be- 
fore the  fire,  are  numerous  and  cogent.  The  acts  and  declarations  of 
Van  Ordstrand  should  not  be  limited  to  such  as  were  made  before  the 
object  and  purpose  of  the  conspiracy  were  attained,  for  it  was  his  prop- 
erty that  was  insured  and  burned.  While  he  was  not  a  party  to  the 
suit,  the  insurance  was  for  his  benefit,  and  he,  if  the  policy  were  paid, 
would  be  benefited  in  the  amount  collected  by  having  his  indebtedness 
to  the  plaintiff  credited  therewith.  The  plaintiff,  as  assignee  of  the 
policy  sued  on,  stands  in  the  shoes  of  the  assured,  and  whatever  testi- 
mony would  be  admissible,  had  the  suit  been  brought  by  Van  Ordstrand, 
would  be  admissible  against  the  plaintiff.  Therefore  any  declarations 
made  by  the  assured,  either  before  or  after  the  fire,  tending  to  corrobor- 
ate his  coconspirator  Collins,  and  to  show  that  the  property  was  destroyed 
in  pursuance  of  such  conspiracy,  would  be  admissible  as  original  evi- 
dence, because  they  would  be  in  the  nature  of  confessions  or  declara- 
tions against  interests  of  a  party. 

The  negro  Albert  Collins,  speaking  of  Van  Ordstrand  talking  to  him 
in  regard  to  the  fire,  testified :  "He  asked  me  several  times  not  to  tell 
anybody ;  to  'stand  pat/  "  Collins  also  testified  to  words  of  the  same 
import  addressed  to  him  on  other  occasions  by  Van  Ordstrand.  None 
of  this  testimony  was  objected  to,  nor  do  we  see  any  objection  to  it. 
Van  Ordstrand  denied  ever  having  made  any  such  statements  to  Collins. 

After  this  the  depositions  of  Albert  Collins  were  taken  by  the  plain- 
tiff, and  to  his  answers  to  cross-interrogatories  propounded  by  defend- 
ant he  attached  certain  letters.  The  evidence  was  sufficient  to  show 
that  these  letters  were  written  by  Van  Ordstrand.  They  6how  an 
anxiety  on  the  part  of  the  writer  to  have  the  witness  secretly  leave 
Alvarado,  where  he  was  employed  when  they  were  written,  and  go  to 
Victoria,  Texas,  where  Van  Ordstrand  then  lived.  Van  Ordstrand  knew 
when  he  wrote  these  letters  that  Collins  had  told  that  he  had  burned  the 
insured  property  at  the  instigation  of  its  owner.  Van  Ordstrand  cer- 
tainly was  not  in  love  with  the  negro  or  solicitous  for  his  welfare,  who 
was  a  confessed  felon,  and  had  charged  him  with  complicity  in  the 
felony.  Why,  then,  if  it  was  not  to  get  the  negro  where  he  could  subject 
him  to  his  influence  and  make  him  hush  his  mouth  about  the  crime,  did 
he  offer  to  send  him  $15  and  give  him  a  job  at  $75  per  month,  if  he 
would  break  his  contract  of  employment  at  Alvarado  and  come  to  him 
at  Victoria,  and  say  nothing  about  his  coming?  To  our  minds  the  let- 
ters were  evidence  tending  to  show  Van  Ordstrand's  complicity  in  the 
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crime  with  the  negro,  and  were,  in  connection  with  other  facts  and  cir- 
cumstances shown,  admissible  in  evidence  for  that  purpose,  as  well  as 
for  the  purpose  of  corroborating  the  negro.    , 

Upon  the  trial  the  defendant  offered  in  evidence  the  deposition  of 
John  Holland,  who  testified  that  at  the  Owl  Saloon,  in  Dallas,  Texas, 
some  time  after  the  destruction  of  Van  Ordstrand's  ice  plant  at  Terrell 
by  fire,  he  stepped  out  behind  the  house  and  heard  Van  Ordstrand  say 
to  Dunman:  "Dunman,  you  will  not  give  me  up  or  give  me  away?" 
and  Dunman  replied,  "No,  I  will  not ;  I  will  stand  pat."  This  testimony 
was  objected  to  by  the  defendant  on  the  ground  that  it  was  hearsay. 
As  we  have  before  stated,  a  conspiracy  was  shown  between  Van  Ord- 
strand, Albert  Collins  and  Dunman  to  burn  the  insured  property.  The 
evidence  tends  to  show  that  Dunman  went,  at  the  instigation  of  Van 
Ordstrand,  to  Ennis  and  bought  a  can  of  turpentine  to  be  used  in  igniting 
the  property.  That  the  can  was  expressed  from  Ennis  to  one  William 
Porter  at  Dallas;  that  on  the  12th,  13th  and  14th  of  that  month  Dun- 
man was  in  Dallas,  Texas,  inquiring  for  William  Porter,  and  found 
him,  and  had  an  interview  with  him  there  at  night  in  a  room ;  that  the 
next  morning  Porter  put  a  can  in  a  trunk,  and  told  the  witness  who  saw 
him  do  it  not  to  say  anything  about  it.  There  is  evidence  to  show  that 
the  trunk  containing  the  can  was  checked  from  Dallas  to  Terrell.  Two 
or  three  days  before  the  fire  Van  Ordstrand  and  Dunman  went  to  the 
depot,  after  the  east  bound  train  came  in  at  night,  in  a  delivery  wagon 
for  a  trunk,  put  it  in  the  wagon  and  carried  it  away  with  them ;  accord- 
ing to  Collins'  testimony  Dunman  came  to  the  plant  and  said  Van 
Ordstrand  was  out  there  in  a  buggy ;  that  he  went  where  he  was  and  he, 
Van  Ordstrand,  said  to  him:  "Here  is  some  turpentine;  take  it  out 
of  the  trunk,  set  it  up  in  the  ceiling  of  the  plant;  take  the  trunk  and 
burn  it  up."  That  he  opened  the  trunk,  found  the  turpentine,  burned 
the  trunk,  and  afterwards  saturated  portions  of  the  building  with  tur- 
pentine, and  set  it  afire,  and  threw  the  can  in  the  city  well. 

The  testimony  of  Holland  complained  of  in  this  assignment  would 
certainly  have  been  admissible  against  Van  Ordstrand  had  the  suit  to 
recover  on  the  property  been  brought  by  him.  As  we  have  before  inti- 
mated, any  evidence  that  would  be  admissible  against  the  insured  would 
likewise  be  admissible  in  a  suit  brought  by  the  assignee  on  the  policy. 
The  testimony  under  consideration  was,  in  connection  with  the  other 
evidence,  admissible  as  a  circumstance  to  show  Van  Ordstrand's  par- 
ticipation in  procuring  the  burning  of  his  property  for  the  purpose  of 
getting  the  benefit  of  the  insurance. 

If  the  admission  in  evidence  of  the  deed  of  trust  referred  to  in  the 
eighth  assignment  were  error,  it  could  not  have  in  any  way  prejudiced 
the  plaintiff.  We  are  inclined,  however,  to  think  that  it  was  not  error. 
The  defendant,  under  its  charge  of  arson,  had  the  right  to  have,  as  evi- 
dence before  the  jury,  the  facts  surrounding  the  assured  which  might 
influence  him  to  burn  the  property,  and  a  deed  of  trust  upon  it  to  secure 
notes  that  were  due,  with  power  of  sale,  might,  in  connection  with  other 
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testimony  which  was  introduced,  tend  to  show  a  motive  on  the  part  of 
the  insured  in  having  the  property  burned. 

The  testimony,  the  admission  of  which  is  complained  of  in  the  ninth, 
tenth,  eleventh  and  twelfth  assignments  of  error,  could  in  no  way  have 
prejudiced  the  plaintiflf,  and  furnishes  no  ground  for  reversing  the  judg- 
ment. 

The  matters  complained  of  in  the  thirteenth  assignment  of  error  were 
such  as  were  addressed  to  the  sound  discretion  of  the  trial  court  upon 
plaintiff's  motion  for  a  new  trial.  When  they  are  considered  in  connec- 
tion with  the  counter  affidavit  in  reply  to  the  motion,  we  can  not  say 
that  the  court  abused  its  discretion  in  overruling  the  motion  for  a  new 
trial  based  upon  the  matters  complained  of  in  the  alignment  of  error. 

In  our  opinion  there  is  no  error  assigned  which  requires  a  reversal 
of  the  judgment.    It  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Thompson  &  Simpson  v.  J.  Bust  bt  al. 

Decided  May  13,  1903. 

Ir- Deed— Quitclaim— Innocent  Purchaser. 

A  deed  by  which  the  grantors  purport  to  grant,  sell  and  convey  all  their 
right,  title,  claim  and  interest  in  and  to  the  undivided  one -third  interest  of  a 
tract  of  640  acres  of  land,  also  stating  that  213  1-3  acres  are  hereby  conveyed, 
followed  by  a  general  warranty  of  the  premises,  is  not  a  quitclaim  or  convey- 
ance of  the  mere  chance  of  title  such  as  will  deprive  the  grantee  thereunder  of 
the  character  of  an  innocent  purchaser. 

2. — Notice — Probate  Proceedings — Sale  of  Land. 

Probate  proceedings  resulting  in  a  probate  sale  of  land,  had  in.  a  county 
other  than  that  in  which  the  land  lies,  are  not  constructive  notice  of  the  sale 
of  the  land. 

3.— Same— Deed  Not  in  Chain  of  Title— Record. 

A  duly  recorded  quitclaim  from  one  who  is  not  shown  to  be  connected  with 
the  title  gives  no  notice  that  the  grantee  therein  had  a  deed  from  the  admin- 
istrator of  the  estate  of  a  former  owner  of  the  land. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before 
Hon.  T.  S.  Reese. 

W .  H.  Townsend  and  C.  C.  Everett,  for  appellants. 
0.  0.  Kelley,  for  appellees. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  one-third  of  two  tracts  of  land,  each  containing  320  acres,  instituted 
by  appellee  Rust  against  A.  M.  McCarty,  the  other  appellee,  and  Wells 
Thompson  and  Priench  Simpson.  McCarty  pleaded  not  guilty  and  filed 
a  cross-action  against  the  other  parties,  claiming  two-thirds  of  the  640 
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acres  for  which  the  suit  was  instituted,  and  asking  for  a  partition  of  the 
land.  Thompson  and  Simpson  pleaded  not  guilty  and  limitation  of  five 
and  ten  years.  It  was  agreed  by  the  parties  that  McCarty  was  the  owner 
in  fee  simple  of  two-thirds  of  the  land,  and  that  the  appellants  and  Rust 
were  not  claiming  his  portion,  and  that  McCarty  was  not  claiming  the 
remaining  one-third  of  the  land.  The  contest  was  thereby  narrowed  to 
one  between  Bust  and  appellants  as  to  the  title  to  213  1-3  acres  of  land, 
being  one-third  of  640  acres  of  land,  the  headright  of  Jesse  Brookshire. 
McCarty  was  adjudged  to  be  the  owner  of  two-thirds  of  the  land  and  J. 
Bust  of  the  other  third,  and  commissioners  were  appointed  to  make  par- 
tition of  the  land. 

John  H.  Bobson  was  the  common  source  of  title  of  appellants  and 
Bust.  Bobson  died  intestate  in  the  y6ar  1860,  leaving  surviving  him 
his  wife,  M.  E.  Bobson,  who  afterwards  married  J.  S.  West,  and  two 
children,  both  of  whom  died  intestate  prior  to  1893,  their  mother  Mrs. 
West  surviving  them.  Mrs.  West,  joined  by  her  husband,  on  June  16, 
1893,  conveyed  the  land  in  controversy  by  warranty  deed  to  J.  Bust,  who 
paid  her  $320  for  the  land,  which  was  the  fair  market  value  thereof. 
At  the  time  that  Bust  bought  the  land  no  one  was  in  possession  of  it, 
and  he  had  no  notice,  actual  or  constructive,  that  anyone  had  any  claim 
of  any  character  on  the  land  through  the  estate  of  John  H.  Bobson. 

Administration  was  opened  on  the  estate  of  John  H.  Bobson  in  Colo- 
rado County,  where  he  had  resided  for  many  years  immediately  preced- 
ing his  death  in  December,  1860,  and  was  closed  in  January,  1888.  The 
inventory  showed,  among  other  property  belonging  to  the  estate,  "213 
acres  in  Wharton  County  by  virtue  of  Jessie  Brookshire  certificate,  ap- 
praised at  $2 — $426."  An  order  of  sale  was  obtained  by  the  adminis- 
trator to  sell  the  213  acres,  and  on  June  25,  1878,  the  county  court  con- 
firmed a  sale  of  the  land  to  Wells  Thompson  for  $226,  and  on  July  1, 
1878  a  deed  was  executed  by  the  administrator  to  Thompson  for  land 
described  as  "two  hundred  and  thirteen  acres  of  land  situated  in  the 
county  of  Wharton,  surveyed  by  virtue  of  certificate  issued  to  Jesse 
Brookshire."  That  deed  was  not  recorded  in  Wharton  County  until 
May  23,  1901,  long  after  this  suit  had  been  instituted.  J.  C.  Cooper, 
whose  connection  with  the  title  of  the  land  does  not  appear,  made  a  quit- 
claim deed  to  Thompson  in  1878,  which  was  recorded  in  Wharton  County 
in  1879.  Bust's  deed  from  Mrs.  M.  E.  West  and  J.  S.  West  was  duly 
recorded  in  Wharton  County  in  June,  1894. 

The  deed  from  Mrs.  West  and  husband  to  Bust  was  not  a  mere  con- 
veyance of  chance  of  title,  but  was  a  warranty  deed  to  the  land  itself. 
The  language  of  the  deed  is :  "Have  granted,  bargained,  sold  and  con- 
veyed, and  by  these  presents  do  grant,  bargain,  sell  and  convey  unto  the 
said  J.  Bust,  his  heirs  and  assigns,  all  our  right,  title,  claim  and  interest 
in  and  to  the  undivided  one-third  interest  of  all  that  certain  tract  or 
parcel  of  land  lying,  being  and  situate  in  the  county  of  Wharton,  State 
of  Texas,"  etc.  It  is  also  stated  that  213  1-3  acres  of  land  is  conveyed, 
and  this  statement  is  followed  by  a  general  warranty  of  the  premises. 
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Rust  paid  full  value  for  the  land,  and  it  clearly  appears  from  all  the 
facts  and  circumstances  that  the  land  itself,  and  not  a  mere  chance  of 
it,  was  conveyed  by  the  deed.  Deeds  containing  similar  language  and 
made  under  similar  circumstances  have  been  uniformly  held,  in  Texas, 
to  be  a  sufficient  basis  upon  which  to  found  the  character  of  innocent 
purchaser.  Christopher  v.  Garrett,  74  Texas,  453;  Kempner  v.  Beau- 
mont Lumber  Co.,  20  Texas  Civ.  App.,  307,  49  S.  W.  Rep.,  412 ;  Laugh- 
lin  v.  Tips,  8  Texas  Civ.  App.,  649;  Moore  v.  Swift  (Texas  Civ.  App.), 
67  S.  W.  Rep.,  1065. 

The  proceedings  in  the  administration  of  the  estate  in  Colorado 
County  did  not  serve  as  notice  to  Rust  that  land  in  Wharton  County  had 
been  sold  by  the  administrator  to  Thompson.  Such  proceedings  would 
not  be  constructive  notice  of  the  sale  of  land  even  in  the  county  where 
the  administration  was  pending,  and  it  is  not  pretended  that  Rust  had 
actual  notice  of  such  sale.  Allen  v.  Atchison,  26  Texas,  616 ;  Russell  v. 
Farquhar,  55  Texas,  355;  Lewis  v.  Cole,  60  Texas,  341;  Rev.  Stats., 
arts.  4640,  4699. 

It  is  too  plain  for  discussion  that  the  quitclaim  deed  from  J.  C. 
Cooper  to  Thompson,  although  duly  recorded,  gave  no  notice  that 
Thompson  had  a  deed  from  the  administrator  of  the  Robson  estate. 
Cooper  had  no  right,  title  or  interest  in  the  land,  and  why  a  deed  was 
obtained  from  him  does  not  appear. 

The  trial  judge  placed  his  decision  on  the  lack  of  description  in  the 
administrator's  deed  and  on  the  fact  that  Rust  was  an  innocent  pur- 
chaser for  value  of  the  land.  Having  come  to  the  conclusion  that  the 
latter  ground  is  sustained  by  the  law  and  facts,  it  becomes  unnecessary 
to  discuss  the  other  ground. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Harriet  G.  Tenzler  et  al.  v.  W.  T.  Tyrrell  et  al. 

Decided  May  13,  1903. 

1. — Findings  of  Fact — Request  for — Practice  on  Appeal 

Where  the  case  is  tried  by  the  court  without  a  jury  and  there  was  no 
request  that  the  court  should  find  upon  certain  issues  of  fact  and  no  complaint 
was  made  on  that  score  until  after  an  appeal  had  been  perfected,  such  com- 
plaint comes  too  late. 

2.— Bond  for  Title — Limitations— Mortgage. 

Where  S.  executed  a  bond  for  title  to  J.  and  afterwards  executed  to  an- 
other a  mortgage  on  the  same  land,  this  could  not  put  limitations  in  motion 
against  the  rights  of  the  obligee  in  the  bond  until  the  obligor  had  been  re- 
quested and  had  refused  to  perform  the  condition  of  the  bond  as  to  making  a 
deed, — the  payment  of  the  consideration  being  acknowledged  therein. 

3. — Same — Bond  Passing  the  Legal  Title. 

The  ruling  in  Tomkins  v.  Broocks,  43  8.  W.  Rep.,  70,  holding  that  the  bond 
for  title  involved  in  this  case  did  not  pass  the  legal  title,  is  reviewed,  but  the 
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point  held  immaterial  here,  since  appellees  in  this  case  connected  themselves 
with  the  equitable  title  it  conveyed. 

4. — Same — Duplicate — Record — Copy. 

The  fact  that  a  bond  for  title,  signed  and  acknowledged  bj  the  obligor 
and  recorded,  purported  on  its  face  to  be  a  duplicate,  did  not  warrant  the 
assumption  that  it  was  a  copy  of  the  original  bond  that  was  recorded. 

5. — Same — Limitation  of  Three  Tears. 

A  bond  for  title,  where  the  consideration  for  the  land  has  been  paid,  will 
support  the  plea  of  three  years  limitations  as  against  the  heirs  of  the  obligor 
in  the  bond. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  J.  D.  Martin. 

J.  F.  Lanier,  H.  C.  Mayer,  and  Stewart,  Stewart  &  Lockett,  for  ap- 
pellants. 

Cheer,  Greer  &  Nail,  for  appellees. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  two-thirds  of  the  south  one-half  of  the  Samuel  Stivers  league  in  Jef- 
ferson County,  instituted  by  appellants,  Harriett  Genevieve  Tenzler, 
Lydia  E.  Locke  Livermore  and  her  husband  Daniel  H.  Livermore,  Har- 
riett A.  Locke  Harmon  and  her  husband  E.  C.  Harmon,  and  Frank  C. 
Locke,  Jr.,  against  W.  E.  Tyrrell  and  John  H.  Broocks.  The  cause  was 
tried  by  the  court  without  a  jury,  and  judgment  was  rendered  in  favor 
of  appellees. 

We  adopt  the  following  findings  of  fact  of  the  trial  court  as  the  con- 
clusions of  fact  of  this  court : 

"The  land  In  controversy  is  two-thirds  of  the  south  half  of  the  Samuel 
Stivers  league  of  land  in  Jefferson  County,  Texas.  The  league  was 
granted  to  Samuel  Stivers  by  the  government  of  Coahuila  and  Texas, 
February  21,  1835.  Samuel  Stivers  conveyed  to  S.  S.  Tompkins  by 
deed  the  south  half  of  the  above  league,  July  28,  1842.  On  the  9th 
day  of  August,  1842,  S.  S.  Tompkins  executed  in  favor  of  J.  R.  A. 
Tompkins,  in  duplicate,  a  bond  for  title  wherein  he  obligated  himself  to 
convey  the  south  half  ol  above  league  to  J.  R.  A.  Tompkins,  his  heirs 
and  assigns,  by  a  good  and  bona  fide  deed.  The  above  instrument  was 
first  recorded  in  Jefferson  County,  October  16,  1878. 

"S.  S.  Tompkins  and  J.  R.  A.  Tompkins  were  brothers.  S.  S.  Tomp- 
kins resided  in  Texas  and  J.  R.  A.  Tompkins  resided  in  the  State  of 
Tennessee.  S.  S.  Tompkins  died  August  3,  1876,  and  left  surviving 
him  by  marriage  three  children,  viz.,  Frank  Tompkins,  a  son,  and  Mrs. 
Harriett  G.  Tenzler  and  Mrs.  Stephana  Samuella  Locke,  daughters. 
That  Frank  J.  Tompkins  is  dead,  and  that  defendants  acquired  by  a 
judgment  of  the  District  Court  of  Jefferson  County  whatever  interest 
he  owned  in  the  south  half  of  the  Stivers  league.  That  Mrs.  Stephana 
Samuella  Locke  on  the  17th  day  of  October,  1869,  married  Henry  A. 
Locke.    That  both  husband  and  wife  are  dead,  and  left  surviving  them 
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three  children,  viz.,  Lydia  E.  Locke  and  Harriett  A.  Locke,  daughters, 
and  Prank  C.  Locke,  Jr.,  a  son.  That  Lydia  E.  Locke  married  Daniel 
H.  Livermore  in  April,  1891,  and  that  Harriett  A.  Locke  married  E.  C. 
Harmon  in  1897,  and  that  both  of  said  marriages  are  subsisting. 

"That  plaintiff  Mrs.  Harriett  G.  Tenzler  is  a  feme  sole  and  has 
been  since  the  year  1876.  That  J.  R.  A,  Tompkins,  brother  of  S.  S. 
Tompkins,  died  in  the  State  of  Tennessee  in  the  year  1879,  leaving  sur- 
viving him  by  marriage  the  following  children,  viz.,  J.  A.  Tompkins, 
Joel  M.  Tompkins,  Dr.  W.  R.  Tompkins  and  James  S.  Tompkins,  sons, 
and  Mrs.  Eliza  Harrison,  a  daughter.  That  J.  A.  Tompkins  died  un- 
married without  issue  and  intestate  in  1889.  That  Joel  M.  Tompkins 
died  unmarried,  without  issue  and  intestate  in  1882.  That  Dr.  W.  R. 
Tompkins  died  intestate  in  1888,  leaving  surviving  him  three  children, 
viz.,  W.  R.  Tompkins,  Charles  D.  Tompkins  and  James  Tompkins. 
That  James  S.  Tompkins,  son  of  J.  R.  A.  Tompkins,  died  in  .1876, 
leaving  a  son,  viz.,  Joel  M.  Tompkins,  and  his  widow  who  afterwards 
married  J.  W.  Malone.  That  Mrs.  Eliza  Harrison,  only  daughter  of 
J.  R.  A.  Tompkins,  died  intestate  in  1878,  leaving  as  her  sole  heir  a 
daughter  whose  name  is  Mary  V.  Goodale,  wife  of  P.  L.  Goodale. 

"That  Mary  V.  Goodale,  joined  by  her  husband,  conveyed  to  W.  R. 
Tompkins  an  undivided  one-third  of  south  half  of  Stivers  league,  June 
28,  1892.  That  W.  R.  Tompkins  conveyed  by  deed  to  John  H.  Broocks 
an  undivided  interest  of  984  acres  in  south  half  Stivers  league,  December 
14,  1892.  That  on  April  11,  1898,  John  H.  Broocks  acquired  complete 
title  to  the  interests  of  the  minors  Charles  L.  Tompkins  and  James 
Tompkins  in  south  half  of  said  survey.  That  John  H.  Broocks  conveyed 
to  W.  C.  Tyrrell  1336  acres  of  south  half  of  said  league  by  metes  and 
bounds,  March  29,  1898.  That  John  H.  Broocks  conveyed  to  W.  C. 
Tyrrell  by  deed  1878  acres  of  south  half  said  survey  March  29,  1899, 
making  in  all  the  south  half  of  said  league  and  a  portion  bf  north  half. 
That  John  H.  Broocks  went  into  possession  of  the  south  half  of  said 
survey  about  January  1,  1894,  and  began  making  improvements  thereon, 
and  that  he  and  his  vendee  under  a  consecutive  chain  of  title  have 
held  continuous  adverse  uninterrupted  peaceable  possession  of  the  prem- 
ises for  more  than  three  years  next  before  the  filing  <5f  this  suit.  That 
Frank  C.  Locke,  Jr.,  was  only  19  years  old  when  suit  herein  was  begun." 

The  eighth,  ninth  and  tenth  assignments  of  error  complain  of  the 
failure  of  the  district  judge  to  find  that  S.  S.  Tompkins  had  repudiated 
the  bond  for  title  executed  by  him  to  J.  R.  A.  Tompkins,  and  had  exer- 
cised the  rights  of  ownership  over  the  land,  and  that  Mrs.  Tenzler  had 
in  1877  repudiated  the  bond  for  title.  There  was  no  request  upon  the 
part  of  appellants  that  the  trial  court  should  find  upon  the  issues  named, 
and  no  complaint  was  made  on  that  score  until  after  an  appeal  had  been 
perfected  to  this  court.  It  would  be  manifestly  unjust  to  the  trial  court 
to  permit  such  practice,  and  appellants  will  not  be  heard  to  complain  in 
this  court  of  an  omission  to  find  on  issues  about  which  they  did  not  con- 
cern themselves  on  the  trial.     Pitzhugh  v.  Franco-Texas  Land  Co.,  81 
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Texas,  306;  Lanier  v.  Foust,  81  Texas,  186;  Cattle  Co.  v.  Burns,  82 
Texas,  50 ;  Tackaberry  v.  Bank,  85  Texas,  488. 

The  mortgage  given  by  S.  S.  Tompkins  to  James  N.  Dupree  in  1857, 
on  the  land  in  controversy,  was  not  recorded  in  Jefferson  County,  and 
it  was  not  shown  that  J.  R.  A.  Tompkins  had  any  notice  of  the  execu- 
tion of  the  mortgage.  IJven  if  it  had  been  brought  to  the  knowledge 
of  J.  R.  A.  Tompkins,  it  would  not  have  started  limitation  to  run,  be- 
cause the  cause  of  action  could  not  have  accrued  until  S.  S.  Tompkins 
had  been  requested  and  had  refused  to  perform  the  conditions  of  the 
bond  for  title.  There  was  no  evidence  to  that  effect  in  the  record.  The 
declarations  made  by  S.  S.  Tompkins  to  his  daughter,  Mrs.  Tenzler, 
were  properly  excluded.  They  were  not  made  in  denial  of  a  request 
to  execute  a  deed,  they  were  not  brought  home  to  J.  R.  A.  Tompkins, 
and  were  inadmissible  under  article  2302,  Revised  Statutes.  Reddin  v. 
Smith,  65  Texas,  26 ;  Parks  v.  Candle,  58  Texas,  216. 

One  branch  of  this  case  was  before  the  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District,  and  in  passing  upon  the  bond  for  title 
given  by  S.  S.  Tompkins  to  J.  R.  A.  Tompkins  it  was  held  that  it  did 
not  pass  the  legal  title,  but  that  it  showed  on  its  face  that  the  obligor 
had  sold  the  land  to  the  obligee,  and  that  the  consideration  for  it  had 
been  paid.  Tompkins  v.  Broocks,  43  S.  W.  Rep.,  70.  A  writ  of  error 
was  refused  by  the  Supreme  Court.  In  writing  that  opinion,  however, 
the  case  of  Baker  v.  Westoott,  73  Texas,  129,  seems  to  have  been  over- 
looked, for  in  that  case  the  Supreme  Court  held  that  a  similar  bond  for 
title  passed  the  legal  title  to  the  land. 

The  Supreme  Court  said:  "Whenever  the  language  of  the  convey- 
ance evidences  the  intention  of  the  grantor  to  convey  the  entire  do- 
minion, ownership,  and  control  of  the  land  immediately  to  the  grantee, 
it  should  be  held  effectual  for  this  purpose  as  any  other  conveyance  by 
either  of  the  modes  of  transferring  title  recognized  by  the  common  law. 
That  a  consideration  is  not  necessary  to  the  validity  of  a  deed  conveying 
land,  has  been  held  in  the  courts  of  many  of  the  States.  *  *  *  If 
the  instrument  in  this  case  was  a  mere  executory  contract,  the  rule  of 
equity  would  probably  require  proof  of  a  consideration  in  OTder  to  en- 
force it,  although  this  is  ordinarily  presumed  from  the  use  of  a  seal. 
But  we  think  this  instrument  in  effect  a  deed  which  conveyed  the  legal 
title  to  Westcott."  In  that  tase  the  obligor  relinquished  the  title  when- 
ever the  obligee  became  a  citizen  of  Texas.  In  the  case  now  under  con- 
sideration, the  obligor  bound  himself  to  make  "a  good  and  bona  fide 
deed  to  the  land  whenever  called  upon  so  to  do."  The  payment  of  the 
consideration  was  acknowledged. 

It  does  not  matter,  however,  whether  the  title  acquired  through  the 
bond  was  a  legal  or  equitable  one,  as  either  would  support  the  judgment 
in  this  case.  If  the  bond  for  title  conveyed  the  legal  title  of  the  land, 
appellants'  case  was  fully  met,  and  whether  appellees  had  connected 
themselves  with  it  or  not,  appellants  could  not  recover.  If  the  bond 
for  title  conveyed  only  an  equitable  title,  appellees  connected  themselves 
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with  it  by  deeds  duly  executed  by  some  of  the  heirs  of  J.  B.  A.  Tomp- 
kins, and  appellants  could  not  recover.  In  either  event  it  would  not 
matter  whether  the  deed  from  Mary  V.  Goodale  and  Frank  L.  Goodale  to 
W.  B.  Tompkins  was  properly  admitted  in  evidence  or  not. 

It  is  contended  that  a  certified  copy  of  the  bond  for  title  executed  by 
S.  S.  Tompkins  to  J.  B.  A.  Tompkins  should  not  have  been  admitted 
in  evidence,  because  it  had  at  the  top  the  word  "Duplicate,"  and  at  the 
bottom,  after  the  certificate  of  acknowledgment,  the  following  words: 
"Beceived  of  J.  B.  A.  Tompkins  two  dollars  and  fifty  cents,  with  which 
I  will  pay  the  tax  on  the  land  described  in  and  for  the  registration  of 
the  original  of  this  duplicate  instrument."  The  contention  is  that  it 
appears  from  these  words  that  a  copy  of  the  original  bond  for  title  was 
recorded,  and  that  therefore  the  copy  of  the  recorded  instrument  was 
the  copy  of  a  copy.  The  recorded  instrument  purports  to  be  a  duplicate, 
and  appears  to  have  been  signed  and  acknowledged  by  S.  S.  Tompkins. 
It  is  mere  speculation  to  claim  that  there  is  any  evidence  that  it  was 
a  copy  of  the  original  bond  for  title. 

Through  the  eleventh  assignment  of  error  appellants  urge  that  appel- 
lees should  not  have  recovered  because  they  had  specially  pleaded  res 
adjudicata,  and  should  have  been  .confined  to  that  issue.  The  assign- 
ment can  not  be  sustained,  if  for  no  other  reason,  because  John  H. 
Broocks,  Jr.,  to  whom  the  court  found  the  land  belonged,  did  not  plead 
res  adjudicata. 

The  evidence  supported  the  ruling  of  the  trial  court  that  John  H. 
Broocks  had  acquired  title  to  the  land  as  to  all  the  appellants,  except 
Frank  C.  Locke,  Jr.,  by  three  years  limitation.  The  consideration  for 
the  land  having  been  paid,  the  bond  for  title  would  support  the  plea  of 
three  years  limitation  as  against  the  heirs  of  the  obligor  in  the  bond. 
Elliott  v.  Mitchell,  47  Texas,  445 ;  Downs  v.  Porter,  54  Texas,  59. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Decided  May  13,  1903. 

1. — Fire  Insurance — Iron  Safe  Clause. 

It  was  a  compliance  with  the  iron  safe  clause  that  the  insured  kept  his 
books  in  an  iron  safe  of  the  kind,  understood  to  be  fireproof,  and  believed  by 
him  to  be  so,  although  the  books  were  destroyed  by  fire  while  in  the  safe. 

ft. — Same — Ownership  of  Property — False  Statements, 

Where  the  policy  provided  that  it  should  be  void  if  the  property  was  not 
owned  in  fee  by  the  insured,  or  in  case  of  fraud  or  false  swearing  by  the 
insured,  and  a  deed  of  the  property  had  been  made  to  the  insured,  but  all  the 
vendor's  lien  notes,  though  due,  had  not  been  paid,  and  those  facts  were  stated 
at  the  time  to  the  insurance  agent,  a  requested  charge  to  find  for  the  insur- 
ance company  if  the  insured  made  false  statements  concerning  the  subject  of 


448  Fire  Association  v.  Palmer  &  Co. 

the  insurance  was  properly  qualified  by.  the  addition,  "and  known  to  be  false 
at  the  time." 

Appeal  from  the  District  Court  of  San  Jacinto.    Tried  below  before 
Hon.  L.  B.  Hightower. 

Barry  P.  Lawther  and  P.  E.  McMahon,  for  appellant. 

Robinson  &  Hansbro  and  McKinney  &  Hill,  for  appellees. 

NEILL,  Associate  Justice. — Appellees,  a  partnership  under  the 
name  of  Palmer  &  Co.,  composed  of  J.  M.  Palmer,  Jr.,  N.  C.  Palmer  and 
B.  A.  Zeigler,  brought  this  suit  on  a  policy  of  fire  insurance  issued  in 
favor  of  the  firm  by  the  appellant  on  September  24,  1900,  covering  a 
one-story  shingle-roof  building  situated  on  lot  No.  4,  block  7,  of  the 
town  of  Oakhurst,  San  Jacinto  County,  with  a  stock  of  merchandise  in 
the  building,  office  furniture  and  fixtures,  the  insurance  being  $300 
for  the  building,  $50  for  the  office  furniture  and  fixtures,  and  $900  for 
the  stock  of  merchandise. 

The  policy  described  the  building  as  situated  on  lot  7,  block  4.  This 
description  is  alleged  as  a  mistake,  and  that  the  building  and  property 
really  insured  was  situated  on  lot  4,  block  7 ;  which  was  the  one  intended 
by  the  parties  to  be  insured. 

It  is  alleged  that  on  the  25th  day  of  October,  1900,  while  the  policy 
was  in  force,  the  property  described  therein  was  totally  consumed  by 
fire.  The  policy  contained  the  usual  "iron  safe  clause,"  as  well  as  one 
vitiating  it  in  case  of  any  fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  the  insurance  or  subject  thereof,  whether  be- 
fore or  after  the  loss.  It  also  provides  that  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership;  or  if  the  subject  of 
insurance  be  a  building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple, the  policy  will  be  void. 

The  defenses  plead  are,  (1)  the  failure  of  the  insured  to  comply  with 
the  iron  safe  clause;  (2)  that  appellees  were  not  the  sole  and  uncondi- 
tional owners  in  fee  simple  of  the  building  at  the  date  of  the  insurance 
policy,  and  (3)  that  they  did  not  truly  state  their  interest  described 
in  the  policy,  and  had  been  guilty  of  false  swearing  touching  matter 
relative  to  the  insurance. 

Appellees,  by  supplemental  petition,  denied  the  defensive  matters 
plead,  and  averred  that  appellant,  before  the  issuance  of  the  policy,  was 
fully  informed  of  outstanding  unpaid  vendors'  lien  notes  upon  the  lot 
and  building. 

The  uncontradicted  evidence  shows  that  the  building  insured,  and 
the  fixtures  therein  and  the  stock  of  merchandise  in  the  building  covered 
by  the  policy  were  totally  destroyed  by  fire  on  the  26th  day  of  October, 
1900.  The  on]y  issues  of  fact  were,  (1)  as  to  whether  there  was  a 
breach  of  the  iron  safe  clause;  (2)  whether  there  was  fraud  on  the  part 
of  the  appellees  in  representing  that  J.  M.  Palmer,  Jr.,  and  B.  A.  Zieg- 
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ler  constituted  the  firm  of  Palmer  &  Co.,  and  concealing  the  fact  that 
N.  C.  Palmer  was  one  of  its  members,  and  fraudulently  stating  that  the 
property,  real  and  personal,  covered  by  the  policy  belonged  to  J.  M. 
Palmer,  Jr.,  and  B.  A.  Ziegler.  These  issues  were  all  submitted  to  the 
jury,  who  found  on  them  in  favor  of  the  appellees,  and  from  an  examin- 
ation and  consideration  of  the  statement  of  facts,  we  have  concluded 
that  the  evidence  is  reasonably  sufficient  to  sustain  the  verdict. 

Conclusions  of  Law. — The  appellant  requested  the  court  to  instruct 
the  jury  to  find  in  its  favor  in  the  event  that  certain  inventories  and 
books  kept  by  plaintiffs  were  not  produced  and  exhibited  to  appellant 
for  examination  after  the  fire.  The  failure  of  the  court  to  give  the 
charge,  without  qualification,  is  assigned  as  error.  The  inventories, 
books,  etc.,  referred  to  in  the  charge  could  not  be  produced  or  exhibited 
for  the  reason  that  they  were  destroyed,  while  locked  in  an  iron  safe  in 
which  they  were  kept,  by  the  fire  at  the  time  the  building  was  burned. 
Prom  the  fact  that  they  were  so  destroyed,  the  appellant  contends  that 
they  were  not  kept  in  a  fireproof  safe  within  the  meaning  of  the  iron 
safe  clause  contained  in  the  policy. 

The  same  contention  under  similar  facts  was  made  in  Knoxville  Fire 
Ins.  Co.  v.  Hird,  4  Texas  Civ.  App.,  82,  23  S.  W.  Rep.,  393,  in  which 
it  was  said  by  Mr.  Justice  Head:  "By  a  'fireproof  safe/  within  the 
meaning  of  an  insurance  policy  such  as  this,  we  think  is  intended  a 
safe  constructed  of  incombustible  material  for  the  purpose  of  resisting 
fire,  and  commonly  regarded  as  sufficient  for  this  purpose.  In  other 
words,  it  is  an  article  of  furniture,  the  distinctive  name  of  which  well 
conveys  the  idea  that  the  purpose  for  which  it  was  intended  is  the  pre- 
servation of  its  contents  from  the  effects  of  fire.  If  the  safe  in  which 
Meyers  kept  his  books,  etc.,  was  constructed  for  this  purpose,  and  was 
commonly  known  as  a  fireproof  safe  among  those  acquainted  with  such 
articles,  we  think  it  was  a  fireproof  safe  within  the  meaning  of  the  policy, 
though  it  may  have  proven  insufficient  in  this  instance,  he  not  being 
negligent  in  its  selection.  If  he  kept  his  books  in  a  place  commonly 
known  as  a  fireproof  safe,  he  complying  with  the  letter  of  that  part  of 
his  contract ;  and  if  he  acted  in  good  faith,  and  was  not  guilty  of  negli- 
gence in  making  the  selection,  he  complied  with  its  spirit." 

Again,  in  Sneed  v.  British  Am.  Assur.  Co.,  18  So.  Rep.,  928,  in  which 
the  same  question  was  under  consideration,  it  is  said :  "The  words  'fire- 
proof safe*  in  this  policy,  in  view  of  the  situation  of  the  small  country 
merchant  and  his  needs  for  the  employment  of  an  iron  safe,  can  only 
mean  the  usual  fireproof  safe  used  by  the  country  generally, — a  safe 
composed  of  incombustible  material  and  fitted  to  protect  to  the  usual 
extent  and  in  the  ordinary  way  papers  deposited  therein,  and  not  that 
rare  and  costly  structure,  if  indeed  such  there  be,  which  is  capable  of 
successfully  withstanding  the  action  of  fire  altogether,  and  of  preserv- 
ing its  contents  from  harm  absolutely ."    Mr.  Ziegler,  one  of  plaintiffs, 
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testified :    "The  safe  was  sold  to  us  for  a  fireproof  safe,  and  we  thought 
it  was  a  fireproof  safe." 

The  court  gave  the  requested  charge  with  this  qualification :  "Given 
with  the  remark  that  if  the  plaintiff  kept  a  fireproof  safe,  that  is,  one  of 
a  kind  generally  termed  and  understood  to  be  fireproof,  and  believed  bj 
.plaintiff  to  be  fireproof;  and  kept  the  papers  and  cash  book  mentioned 
in  said  safe,  and  that  the  same  was  destroyed  by  fire;  and  that  the  so 
keeping  of  the  said  papers  and  cash  book  and  the  other  books  not  lost 
by  the  fire, — the  ledger  was  a  substantial  compliance  with  the  stipula- 
tions of  the  covenant  of  warranty  in  this  respect,  and  there  was  no  breach 
of  the  same  in  such  case,  if  you  so  find." 

The  appellant  also  requested  the  following  special  charge:  "If  yon 
believe  from  the  evidence  that  plaintiff  failed  to  keep  a  fireproof  safe, 
you  will  find  for  defendant."  This  charge  was  given  with  the  qualifica- 
tion, "that  if  the  safe  kept  by  plaintiff  was  of  the  kind  and  character 
generally  termed  and  understood  to  be  fireproof,  and  so  believed  by 
plaintiffs,  then  in  regard  to  this  matter  there  was  compliance  with  the 
covenant  of  warranty." 

The  quotations  we  have  made  from  the  authorities  cited  fully  sustain 
the  trial  court  in  its  qualification  of  the  requested  instruction. 

The  court  gave,  at  appellant's  request,  the  following  instruction  to 
the  jury:  "You  are  instructed  that  if  you  believe  from  the  evidence 
that  plaintiffs,  through  J.  M.  Palmer,  Jr.,  either  before  or  after  the  loss, 
made  sworn  statements  to  defendant,  which  were  false,  concerning  the 
insurance  or  the  subject  thereof,  you  will  find  for  the  defendant,"  with 
this  qualification:  "Given  with  the  remark,  after  the  word  'false*  add 
the  words  'and  known  by  said  Palmer  to  be  false  at  the  time  he  made 
such  statements,  if  any/"  It  is  complained  that  the  court  qualified 
the  charge. 

This  charge  was  evidently  intended  to  apply  to  appellant's  contention 
that  there  were  misrepresentations  when  the  policy  was  issued,  as  well 
as  when  proof  of  loss  was  made,  of  the  title  to  the  land  on  which  the 
house  was  situated.  These  are  the  facts  relating  to  this  matter:  When 
the  policy  was  issued,  Palmer  &  Co.  had  bought  the  house  and  lot,  giving 
vendor's  lien  notes  to  their  vendor  for  part  of  the  purchase  money.  J. 
D.  Cunningham  represented  appellant  in  the  issuance  of  the  policy,  and 
had  full  authority  to  take  applications  for  insurance,  and  issue  the  poli- 
cies for  appellant.  He  was  told  by  members  of  the  firm  at  the  time 
the  policy  was  issued  that  they  had  bought  the  house  and  lot  on  time, 
and  paid  a  part  of  the  purchase  money,  and  would  not  be  able  to  pay  the 
balance  before  the  1st  of  the  following  January.  The  deed  had  been 
made  to  appellees  to  the  lot  and  house  when  the  insurance  was  effected, 
but  all  the  purchase  money,  though  due,  had  not  been  paid,  and  Mr. 
Palmer  knew  these  facts.  In  view  of  them  it  wa6  proper  for  the  court 
to  qualify  the  charge,  for  indeed,  under  the  facts,  there  was  no  fraud. 
Nor  did  the  court  err  in  refusing  to  give  charges  numbers  4  and  5 
requested  by  appellants,  which  relate  to  the  same  matter. 
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None  of  the  assignments  which  complain  of  the  court's  charge  is  well 
taken.  It,  together  with  the  special  charges  given,  is  the  correct  enun- 
ciation of  the  law  applicable  to  the  case.  There  is  no  error  assigned 
requiring  a  reversal  of  the  judgment,  and  it  is  affirmed. 

Affirmed. 


Montgomery  County  v.  E.  L.  Angieb. 

Decided  May  14,  1903. 

Surrey — Abandonment  by  Corrected  Field  Notes — Conflict. 

Where,  in  a  case  of  conflicting  surveys,  plaintiff's  only  title  to  the  land  in 
dispute  was  the  field  notes  of  his  survey  as  originally  made,  and  he  had  cor- 
rected field  notes  made  omitting  the  part  of  the  land  thus  in  conflict,  which 
corrected  field  notes  he  filed  in  the  General  Land  Office,  and  the  Commissioner 
thereupon  canceled  the  original  field  notes  and  issued  patent  upon  the  corrected 
ones,  this  was  an  abandonment  of  any  claim  to  the  land  so  omitted,  irrespec- 
tive of  plaintiff's  intention  in  the  matter,  and  his  title  to  the  omitted  part  was 
thereby  annulled. 

Appeal  from  the  District  Court  of  Walker.  Tried  below  before  Hon. 
J.  M.  Smither. 

Ball,  Dean  &  Humphrey  and  J.  W.  Lewis,  for  appellant. 
McKinney  &  Hill,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellee  against  the  appellant  to  recover  a  tract 
of  160  acres  of  land  in  Walker  County.  The  land  in  controversy  is  a 
part  of  a  320-acre  survey  located  on  August  12,  1857,  by  virtue  of  a 
certificate  issued  January  24,  1857,  for  an  unlocated  balance  of  certifi- 
cate No.  1081  for  one-third  of  a  league  of  land,  issued  to  the  heirs  of 
John  Heyser  on  February  12,  1839,  and  is  also  covered  by  a  location 
made  for  Montgomery  County  on  August  20,  1857.  A  patent  was  issued 
to  Montgomery  County  for  said  land  on  December  5,  1874. 

The  plaintiff  claims  title  under  the  heirs  of  John  Heyser.  The  Com- 
missioner of  the  Land  Office  refused  to  patent  the  land  to  the  heirs  of 
John  Heyser  because  of  the  conflict  with  the  Montgomery  County  sur- 
vey, and  on  September  20,  1900,  plaintiff  procured  a  survey  of  the  land 
to  be  made,  leaving  out  that  portion  in  conflict  with  the  Montgomery 
County  patent,  and  on  September  25,  1900,  filed  the  field  notes  of  said 
survey  in  the  General  Land  Office  as  corrected  field  notes  of  the  John 
Heyser  survey.  Upon  the  filing  of  these  field  notes  the  field  notes  of 
the  original  location  were  canceled,  and  patent  issued  to  the  heirs  of  JohBu 
Heyser  for  the  land  included  within  the  boundaries  of  the  corrected 
field  notes. 

Plaintiff's  title  to  the  John  Heyser  survey  is  deraigned  through  Adam 
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and  Elizabeth  Heyser,  who  conveyed  said  survey  to  John  Y.  Hill  by 
deeds  dated  June  16,  1838,  and  April  14,  1854,  respectively.  Adam 
Heyser  by  his  deed  conveyed  to  said  Hill  "all  grantor's  interest  in  lands 
or  land  certificates  granted  to  John  Heyser."  The  deed  from  Elizabeth 
Heyser  conveys  "all  grantor's  interest  in  the  John  Heyser  certificate 
No.  1081  for  one-third  of  a  league  of  land."  Plaintiff  acquired  the 
title  conveyed  to  said  Hill  by  these  deeds. 

The  only  evidence  as  to  who  were  the  heirs  of  John  Heyser  is  found 
in  the  testimony  of  one  L.  D.  Heyser,  whose  relationship,  if  any,  to 
John  Heyser  is  not  shown.  .His  testimony  is  as  follows:  "My  name 
i&  L.  D.  Heyser.  I  am  29  years  of  age.  I  reside  at  No.  525,  East  Jef- 
ferson Street,  Louisville,  Jefferson  County,  Kentucky.  I  knew  by  repu- 
tation Adam  Heyser  and  Elizabeth  Heyser ;  did  not  know  them  person- 
ally. They  are  both  dead.  Both  died  at  Millerstown,  Grayson  County, 
Kentucky.  Lived  at  Millerstown,  Kentucky,  from  the  time  they  came 
to  Kentucky,  many  years  ago,  until  their  death.  They  were  not  related 
to  each  other  except  as  husband  and  wife,  known  to  me;  what  I  know 
of  these  things  are  from  family  history.  As  stated,  I  only  knew  Adam 
and  Elizabeth  Heyser  by  reputation.  But  knew  personally  the  follow- 
ing persons  who  are  the  children  of  said  Adam  and  Elizabeth  Heyser: 
Thomas  Heyser,  Adam,  Jr.,  and  Daniel  (men) ;  Elizabeth,  Katie,  Mary 
E.,  Marguerite  (wpmen).  By  reputation  I  knew  the  following:  Wil- 
liam, John  and  Docia.  There  was  another  brother  and  sister;  their 
names  I  can  not  give.  I  only  knew  that  there  was  a  son  named  John 
Heyser  by  reputation  and  family  history,  also  that  he  was  killed  while 
serving  in  the  war  with  Mexico.  Bate  I  do  not  remember  and  place  T 
do  not  remember.  The  family  history  gives  John  Heyser  as  being  a 
single  man  at  the  time  of  his  death,  'never  having  been  married.'  I 
have  stated  that  Adam  and  Elizabeth  Heyser  were  husband  and  wife, 
and  that  they  had  a  son  named  John  Heyser,  and  that  said  John  Hey- 
ser was  killed  in  the  war  with  Mexico,  all  of  which  I  gathered  from 
family  history  and  general  reputation." 

To  cross-interrogatories  this  witness  testified :  "I  have  resided  in  the 
county  of  my  present  residence  eleven  months  last  past;  moved  there 
from  Litchfield,  Grayson  County,  Kentucky.  Had  resided  at  the  place 
from  which  I  moved  two  years.  I  never  saw  either  Adam  Heyser  or 
Elizabeth  Heyser.  I  only  know  from  family  history  and  general  repu- 
tation that  Adam  Heyser  and  Elizabeth  Heyser  were  husband  and  wife. 
I  never  saw  John  Heyser;  only  knew  from  family  history  and  general 
reputation  that  he  was  the  son  of  Adam  and  Elizabeth  Heyser.  I  do 
not  know  of  my  own  personal  knowledge  that  John  Heyser  was  not  a 
married  man.  I  do  not  know  of  my  own  knowledge  that  Heyser  did 
not  leave  any  children  surviving  him.  I  do  not  know  of  my  own  per- 
sonal knowledge  that  the  persons  that  I  have  named  are  the  brothers 
and  sisters  of  John  Heyser,  but  from  family  history  and  general  repu- 
tation, and  from  facts  laid  down  in  an  old  family  Bible  now  in  my  pos- 
session, I  have  reason  to  believe  they  are.    I  do  not  know  of  my  per- 
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sonal  knowledge  that  the  persons  whom  I  have  named  as  the  brothers 
and  sisters  of  John  Heyser  were  the  only  brothers  and  sisters  of  the  said 
John  Heyser.  No,  I  do  not  know  how  many  children  were  born  to 
Adam  and  Elizabeth  Heyser  and  what  became  of  them." 

The  cause  was  tried  in  the  court  below  without  a  jury,  and  judgment 
rendered  in  favor  of  plaintiff  for  the  land  in  controversy,  from  which 
judgment  the  county  of  Montgomery  prosecutes  this  appeal. 

It  is  unnecessary  for  us  to  determine  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  finding  of  the  lower  court  that  Adam  and 
Elizabeth  Heyser,  under  whom  plaintiff  claims  title,  were  the  heirs  of 
John  Heyser,  because  the  plaintiff  voluntarily  procured  the  cancella- 
tion of  whatever  title  the  heirs  of  John  Heyser  may  have  had  to  the 
land  in  controversy.  The  filing  in  the  General  Land  Office  by  plaintiff 
of  corrected  field  notes  of  the  John  Heyser  survey  and  the  procurement 
by  him  of  a  patent  to  the  John  Heyser  survey  as  described  in  said  field 
notes  was  an  abandonment  of  any  claim  he  might  have  had  under  the 
field  notes  of  the  original  survey  to  land  not  included  in  the  corrected 
field  notes. 

The  only  evidence  of  title  to  the  land  in  controversy  in  the  heirs  of 
John  Heyser  was  the  field  notes  of  the  original  survey.  When  a  new 
survey  of  the  Heyser  location  was  made  by  plaintiff  and  the  field  notes 
of  said  survey  filed  in  the  Land  Office  by  him  as  corrected  field  notes 
of  the  original  location  and  a  patent  obtained  for  the  John  Heyser  sur- 
vey as  described  in  said  field  notes,  such  corrected  field  notes  superseded 
the  original  field  notes  and  rendered  them  void  for  all  purposes.  The 
cancellation  of  the  original  field  notes  destroyed  the  only  title  which 
plaintiff  had  to  the  land  in  controversy,  and  judgment  should  have  there- 
fore been  rendered  for  the  defendant.  Plaintiff  testified  that  he  did  not 
intend  to  abandon  his  claim  to  the  land  in  controversy  by  filing  cor- 
rected field  notes  of  the  John  Heyser  survey  and  obtaining  a  patent 
thereon  which  did  not  include  the  land  in  controversy,  but  this  is  imma- 
terial. The  effect  of  the  filing  of  the  corrected  field  notes  and  the  issu- 
ance of  a  patent  thereon  at  the  request  of  plaintiff  was  to  cancel  the 
original  field  notes  and  thus  annul  the  only  title  under  which  plaintiff 
claimed  the  land  in  controversy,  and  this  result  was  accomplished  regard- 
less of  plaintiff's  intention. 

We  think  the  judgment  of  the  court  below  should  be  reversed  and 
judgment  here  rendered  for  the  defendant,  and  it  is  so  ordered. 

Reversed  and  rendered. 
Writ  of  error  refused. 
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The  State  of  Texas  et  al.  v.  B.  D.  Dashiell. 

Decided  May  14,  1903. 

1. — Tax  Sale  Under  Judgment — Setting  Aside— Citation  to  Owner— Recitals  of 
Service. 

Where  the  State  brought  suit  for  delinquent  taxes  against  the  "unknown 
owners"  of  a  tract  of  land  and  also  against  D.,  who  was  alleged  to  reside  in 
B.  County,  Texas,  and  citation  to  the  unknown  owners  was  issued,  and  after 
its  publication  a  supplemental  petition  was  filed  alleging  that  D.  was  then  in 
K.  County,  with  prayer  for  citation  to  that  county,  a  recital  in  the  judgment 
that  defendants  were  duly  cited  by  publication,  and  that  an  attorney  was  ap- 
pointed to  represent  those  so  cited,  was  not  a  recital  that  D.  was  bo  cited,  and 
evidence  was  admissible  to  show  that  process  had  never  been  served  on  him. 

2. — Same — Notice  to  Owner — Void  Judgment 

Since  the  statute  makes  the  owner  of  the  land  a  necessary  party  to  such 
suit,  he  would  be  entitled,  where  he  had  no  notice  of  the  suit,  to  relief  against 
the  judgment  therein  notwithstanding  it  recited  that  he  had  been  served  with 
citation,  or  that  he  had  voluntarily  appeared  in  person  or  by  attorney. 

3. — Same — Limitation — Action  Set  Aside. 

An  action  to  set  aside  a  judgment  for  delinquent  taxes  and  a  sale  of  land 
thereunder  comes  within  the  four  years  statute  of  limitation  (Rev.  Stats.,  art. 
3358),  and  is  not  controlled  by  article  1375,  allowing  bills  of  review  for  new 
trial  within  two  years  where  service  has  been  by  publication. 

4.— Same — Judgment  for  Taxes, 

Since  such  an  action  was  addressed  to  the  equitable  jurisdiction  of  the 
court,  plaintiff  was  properly  required,  upon  the  setting  aside  of  the  tax  judg- 
ment and  sale,  to  pay  his  proportion  of  the  taxes  due  on  the  land  and  of  the 
accompanying  costs. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before  Hon. 
John  Young  Gooch. 

Adams  &  Adams,  for  appellants. 
McKinney  &  Hill,  for  appellee. 

GARRETT,  Chief  Justice.— On  August  23,  1899,  the  county  attor- 
ney of  Houston  County  filed  suit  in  the  District  Court  of  that  county 
in  the  name  of  the  State  of  Texas  against  the  unknown  owners  and  the 
unknown  heirs  of  Peter  Tumlinson  and  J.  L.  Monroe,  both  deceased, 
whose  residence  was  alleged  to  be  unknown,  and  against  B.  D.  Dashiell, 
who  was  alleged  to  reside  in  Bexar  County,  and  Green  Erwin,  who  was 
alleged  to  reside  in  Houston  County,  for  the  recovery  of  the  delinquent 
taxes  due  the  State  of  Texas  and  the  county  of  Houston  on  the  Peter 
Tumlinson  survey  of  639  acres  situated  in  said  county.  The  petition 
was  sworn  to  as  required  by  the  Act  of  the  Twenty-fifth  Legislature  un- 
der which  the  suit  was  brought.  Gen.  Laws  1897,  p.  132.  Affidavit 
was  also  made  by  the  county  attorney  on  August  23,  1899,  the  date  of 
the  filing  of  the  petition,  that  "the  defendants  described  in  the  foregoing 
petition,  and  who  are  referred  to  therein  as  the  owners  of  the  land  or 
lots  therein  described,  or  as  having  or  claiming  some  interest  in  the 
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same,  legal  or  equitable,  are  unknown  to  affiant,  and  after  inquiry  can 
not  be  ascertained;  and  affiant  further  swears  that  the  names  and  the 
residence  of  said  defendants  are  unknown  to  him,  and  after  inquiry  can 
not  be  ascertained."  On  the  same  day,  to  wit,  August  23,  1899,  cita- 
tion for  publication  was  issued  to  "all  persons  owning  or  having  or 
claiming  any  interest  in  the  following  described  land  delinquent  to  the 
State  of  Texas  and  county  of  Houston  for  taxes,  to  wit :"  etc.  The  writ 
recited  that  suit  had  been  filed  "by  the  State  of  Texas  against  unknown 
owner,  and  the  unknown  heirs  of  Peter  Tumlinson  and  J.  L.  Monroe, 
both  deceased,  and  B.  D.  Dashiell  and  Green  Erwin  and  all  other  per- 
sons interested  in  the  land  herein  sued  on,  as  defendants,"  etc.,  and  that 
"'whereas,  the  said  owners  and  their  names  and  residence  are  unknown, 
and  the  affidavit  of  said  county  attorney  having  been  made,  setting  forth 
that  said  owners  or  claimants  and  their  names  and  residences  are  un- 
known to  affiant,  and  after  inquiry  can  not  be  ascertained.  These  are 
therefore  to  command  you,"  etc.  "All  persons  owning  or  having  or 
claiming  any  interest"  in  the  land  were  "notified  that  said  suit  had  been 
brought  by  the  State  for  the  collection  of  said  taxes,  and  you  are  hereby 
commanded  to  appear  and  defend  such  suit  at  the  October  term,  A.  D. 

1899,  of  the  District  Court  of  said  Houston  County,"  etc.  The  citation 
was  published  in  the  Crockett  Courier,  a  newspaper  published  in  Hous- 
ton County,  on  the  1st,  15th  and  22d  days  of  September,  and  return 
thereof  made  by  the  sheriff,  accompanied  by  the  printer's  affidavit.  On 
October  29,  1899,  the  county  attorney  filed  a  supplemental  petition  show- 
ing that  since  the  filing  of  the  suit  it  had  been  learned  that  B.  D. 
Dashiell  resided  in  Kaufman  County,  and  not  in  Bexar  County  as  alleged 
in  plaintiff's  original  petition,  and  asked  for  process  for  him  to  Kaufman 
County.  Dashiell  was  never  served  with  process.  On  March  14,  1900, 
Young  &  Painter,  attorneys,  "appointed  by  the  court  to  represent  the 
unknown  defendants,  if  any,  who  have  been  cited  by  publication,"  filecl 
an  answer  containing  a  general  demurrer  and  general  denial.  Judg- 
ment was  rendered  April  16, 1900,  in  favor  of  the  State  for  $47.05  taxes 
and  the  further  sum  of  $52.33  for  interest  and  costs,  aggregating  $99.38, 
against  "the  defendants,  unknown  owners  and  the  unknown  heirs  of 
Peter  Tumlinson  and  J.  L.  Monroe,  both  deceased,  and  B.  D.  Dashiell, 
Green  Erwin  and  all  other  persons  interested  in  the  land,"  and  the  lien 
was  established  and  the  land  ordered  sold.  A  fee  of  $10  was  "allowed 
the  defendants  attornevs,"  and  ordered  to  be  taxed  and  collected  as  a 
part  of  the  costs.     An  order  of  sale  was  issued  on  the  judgment  May  12, 

•1900,  and  480  acres  of  the  land  were  sold  thereunder  to  J.  E.  Downes 
for  $150,  and  a  deed  therefor  executed  to  him  by  the  sheriff  July  9, 

1900.  Downes  conveyed  the  480  acres  by  deed  dated  May  22,  1901,  to 
Jr  H.  Painter,  A.  D.  Shrewsbury  and  J.  W.  Young  for  a  consideration 
of  $300.  The  balance  of  the  tract  was  conveyed  to  Painter,  Shrews- 
bury and  Young  by  Albert  Huffman  May  27,  1901.  Young  conveyed 
his  interest  to  Shrewsbury  July  26,  1901.  B.  D.  Dashiell  owned  480 
acres  of  the  survey  by  conveyance  from  J.  L.  Monroe  and  others,  the 
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only  heire  of  Peter  Tumlinson,  the  original  grantee,  except  a  child  of 
Albert  Huffman.  DashielPs  deed  was  dated  March  52  1891,  and  was 
recorded  in  the  deed  records  of  Houston  County.  It  recited  DashielTs 
residence  as  in  Leon  County.     The  land  sold  was  worth  $1200. 

Dashiell  never  knew  that  the  suit  had  been  brought,  or  that  the  judg- 
ment had  been  rendered  against  him  for  the  taxes,  or  that  the  land  had 
been  6old  as  above  stated,  until  the  spring  of  1902.  He  resided  in  Leon 
County.  On  July  16,  1902,  he  filed  a  petition  in  the  District  Court 
of  Houston  County  for  the  cancellation  and  setting  aside  of  the  judgment 
and  of  the  sheriff's  sale  and  deed.  The  cause  was  tried  by  the  court 
without  a  jury  and  resulted  in  a  judgment  setting  aside  the  original 
judgment,  but  the  taxes  and  costs,  amounting  to  $109.93,  were  adjudged 
to  be  a  lien  upon  the  land,  and  8.  D.  Dashiell  was  required  to  pay  the 
same  to  the  said  Painter  and  Shrewsbury,  and  the  balance  of  the  bid  of 
said  Downes,  to  wit,  $40.07,  the  clerk  was  ordered  to  pay  to  them  also. 
The  costs  of  the  proceeding  were  adjudged  one-half  against  each  party. 
From  this  judgment  Painter  and  Shrewsbury  have  appealed;* and 
Dashiell  has  filed  a  cross-assignment  of  error  against  the  action  of  the 
court  in  rendering  judgment  against  him  for  the  sum  of  $109.93. 

It  clearly  appears  from  the  record  that  Dashiell  was  not  sued  as  a  non- 
resident, or  as  a  person  whose  residence  was  unknown,  and  he  was  not 
cited  as  such.  The  petition  filed  in  the  original  suit  alleged  that  he 
resided  in  Bexar  County;  and  on  the  same  day  affidavit  was  made  for 
citation  by  publication  for  the  defendants  whose  names  and  residence 
were  unknown.  The  citation  was  issued  on  the  same  day,  and  required 
the  unknown  defendants  to  appear  to  the  October  term  of  the  court. 
Dashiell  could  not  have  been  included  in  it  because  he  was  named  and 
the  county  of  his  residence  alleged.  After  the  publication  of  the  cita- 
tion a  supplemental  petition  was  filed  alleging  that  Dashiell  was  then 
in  Kaufman  County  and  praying  for  citation  to  that  county.  The  reci- 
tal in  the  judgment,  read  in  the  light  of  the  whole  record,  can  not  be 
construed  as  a  recital  of  service  upon  Dashiell.  As  the  owner  of  the 
land  it  was  necessary  to  make  Dashiell  a  party  to  the  suit.  Gen.  Laws 
1897,  pp.  134,  135 ;  Green  v.  Robertson,  70  S.  W.  Rep.,  345 ;  and  having 
had  no  notice  of  the  suit,  he  would  be  entitled  to  relief  against  the  judg- 
ment, notwithstanding  a  recital  therein  that  he  had  been  served  with 
citation,  or  that  he  had  voluntarily  appeared  in  person  or  by  an  attor- 
ney.  Hamblin  v.  Knight,  81  Texas,  355.  A  personal  judgment  against 
one  over  whom  no  jurisdiction  had  been  acquired  is  a  nullity.  Glass  v. 
Smith,  66  Texas,  548.  The  recital  in  the  judgment,  in  the  light  of  the- 
record  that  the  defendants  were  duly  cited  by  publication  and  that  attor- 
neys were  appointed  to  represent  the  defendants  cited  by  publication, 
is  not  a  recital  that  Dashiell  was  cited  by  publication,  and  evidence  was 
admissible  to  show  that  he  had  never  been  served  with  process.  This 
was  a  direct  proceeding  to  set  aside  the  judgment  against  Dashiell  and 
the  sale  of  the  land  thereunder,  and  was  not  controlled  by  the  statute 
(Rev.  Stats.,  art.  1375)  allowing  bills  of  review  for  a  new  trial  within 
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two  years  after  judgment  rendered  or  service  of  process  by  publication. 
The  statute  of  four  years  limitation  applies.  Rev.  Stats.,  art.  3358; 
Heidenheimer  v.  Loring,  6  Texas  Civ.  App.,  560.  It  is  not  deemed 
necessary  to  notice  the  assignments  of  error  in  order,  as  what  has  been 
said  disposes  of  all  of  them  that  are  material.  It  was  proper  for  the 
court  to  require  Dashiell  to  pay  his  proportion  of  the  taxes  upon  the 
land  and  the  costs.  His  application  for  the  setting  aside  of  the  judg- 
ment was  addressed  to  the  equitable  jurisdiction  of  the  court,  and  since 
Dashiell  had  never  paid  the  taxes  and  the  interest  and  costs  on  his  share 
of  the  land,  and  the  same  were  paid  by  the  purchaser,  he  should  be 
required  to  repay  three-fourths  thereof,  but  not  more,  and  the  judgment 
will  be  reformed  to  that  extent,  and  as  reformed  it  will  be  affirmed. 

Affirmed. 


Low,  Hudson  &  Gray  Water  Company  v.  William  Hiokson. 

Decided  May  14,  1903. 

1.— Continuance— Error  in  Refusing. 

It  was  error  to  deny  a  continuance  to  the  defendants  where  the  uncontro- 
verted  affidavit  of  one  of  them  showed  that  he  intended  to  be  present  at  the 
trial,  but  was  prevented  by  sickness,  and  the  materiality  of  his  testimony  was 
made  to  appear. 

2. — Same — Diligence — Deposition.  ; 

Where  one  defendant  did  not  reside  in  the  county  of  the  trial,  and  was 
temporarily  out  of  the  State  on  a  business  trip  when  Tie  was  taken  sick,  and 
thereby  prevented  from  attending  the  trial,  such  facts  did  not  require  that  his 
deposition  should  have  been  taken,  and  a  failure  to  take  it  did  not  constitute 
lack  of  diligence.    Merchant  v.  Bowyer,  3  Texas  Civ.  App.,  367,  distinguished. 

* 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

Foard,  Thompson  &  Townsend,  for  appellant. 

Carothers  &  Brown,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  Low,  Hudson  &  Gray  Water  Company,  a  partnership  com- 
posed of  W.  H.  Low,  B.  F.  Hudson  and  George  Gray,  to  recover 
damages  for  an  alleged  breach  of  warranty  in  an  oral  contract 
made  by  appellants  with  the  appellee  whereby  they  undertook  to  bore  a 
well  upon  appellee's  farm  and  to  provide  and  place  therein  a  screen 
or  strainer  so  constructed  and  placed  in  said  well  as  to  render  same 
capable  of  furnishing  sufficient  water  to  irrigate  200  acres  of  rice.  The 
petition  sets  out  the  contract  and  alleges  that  the  defendants  completed 
and  delivered  said  well,  but  owing  to  the  defective  construction  of  said 
screen  and  the  negligent  manner  in  which  same  was  placed  in  the  bottom 
of  the  well,  a  sufficient  supply  of  water  was  not  furnished,  and  said  well 
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was  rendered  worthless.  The  damages  claimed  hy  plaintiff  were  $315, 
cost  of  preparing  63  acres  of  land  for  planting,  the  same  not  having 
been  planted  by  reason  of  the  failure  of  said  water  supply,  the  rental 
value  of  said  63  acres,  which  was  alleged  to  be  the  sum  of  $5  per  acre, 
and  the  loss  of  a  crop  of  rice  on  137  acres  of  land,  caused  by  the  failure 
of  said  screen  to  furnish  sufficient  water.  The  probable  yield  of  said 
rice  crop,  had  the  same  been  properly  watered,  is  alleged  to  be  twenty 
barrels  per  acre,  valued  at  $3.50  per  barrel,  the  aggregate  value  of  said 
crop,  less  the  cost  of  maturing,  harvesting  and  marketing  same,  being 
$8225.  Plaintiff  further  sought  to  recover  the  siim  of  $742.50,  the  same 
being  the  amount  of  the  unpaid  balance  of  the  consideration  agreed  to 
be  paid  by  plaintiff  for  said  well  and  strainer,  and  for  which  plaintiff 
had  executed  his  notes  in  favor  of  defendants. 

The  defendants  answered  by  general  and  special  demurrers  and  gen- 
eral denial,  and  specially  denied  that  they  gave  a  guaranty  or  warranty 
that  the  well  or  strainer  would  furnish  any  quantity  of  water. 

The  cause  was  tried  by  a  jury  in  the  court  below  and  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  for  $600,  and  for  the  cancel- 
lation of  the  notes  executed  by  plaintiff  as  part  of  the  consideration  for 
the  contract  undertakings  of  the  defendants. 

From  this  statement  of  the  case  it  is  apparent  that  the  liability  of 
the  appellants  depends  upon  whether  the  contract  made  by  them  with 
the  appellee  contained  a  guaranty  that  the  screen  or  strainer  to  be  put 
in  the  well  by  appellants  would  furnish  a  sufficient  supply  of  water  to 
irrigate  200  acres  of  rice.  Upon  this  issue  the  evidence  was  conflicting. 
Appellee  testified  that  the  defendant  B.  P.  Hudson,  with  whom  the  first 
negotiations  in  regard  to  the  subject  matter  of  the  contract  were  had, 
agreed  that  if  appellee  entered  into  said  contract  the  water  company 
would  guarantee  that  the  strainer  furnished  by  them  would  supply  a 
sufficient  quantity  of  water  to  irrigate  appellee's  rice  crop.  Appellee 
does  not  testify  that  he  informed  the  appellant  Low,  with  whom  he 
closed  the  contract,  that  Hudson  had  agreed  to  guarantee  the  strainer. 
Low  testified  that  he  expressly  told  appellee  at  the  time  he  made  the 
contract  that  the  water  company  would  guarantee  nothing.  Appellee 
testified  by  deposition,  and  it  is  not  shown  that  he  was  present  at  the 
trial.  The  testimony  of  Low  as  to  his  statements  to  appellee  at  the  time 
the  contract  was  made  was  not  controverted  by  any  direct  evidence  in 
the  case.  The  only  evidence  tending  to  contradict  Low's  statement  was 
the  testimony  of  several  witnesses  to  the  effect  that  the  water  company 
had  generally  guaranteed  the  strainers  sold  by  them  in  that  community. 
Under  this  state  of  the  evidence  it  was  most  material  to  appellants' 
defense  to  contradict  appellee's  testimony  as  to  the  agreement  made  by 
Hudson  to  guarantee  the  strainer. 

The  defendant  Hudson  was  prevented  from  attending  the  trial  by 
sickness.  The  fact  of  Hudson's  sickness  and  his  inability  to  be  present 
at  the  trial  on  that  account,  and  also  the  materialty  of  his  testimony,  was 
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shown  to  the.  trial  court  in  an  application  for  a  continuance  filed  by  the 
defendants  when  the  case  was  called  for  trial,  and  by  the  affidavit  of  said 
Hudson  and  the  certificate  of  his  attending  physician,  filed  with  de- 
fendants* motion  for  a  new  trial.  No  controverting  affidavits  were  filed 
either  to  the  motion  for  a  continuance  or  the  motion  for  a  new  trial. 

The  motion  for  a  continuance  should  have  been  granted,  and  the  error 
of  the  trial  court  in  refusing  same  requires  a  reversal  of  the  judgment. 
The  fact  that  the  defendant  Hudson  did  not  reside  in  the  county  in 
which  the  case  was  tried,  nor  the  further  fact  that  he  was  temporarily 
out  of  the  State  on  a  business  trip  when  he  was  taken  sick  and  thereby 
prevented  from  carrying  out  his  intention  of  attending  the  trial,  did 
not  require  the  defendants  to  have  taken  his  depositions,  and  the  failure 
to  have  said  depositions  did  not  show  negligence  or  a  lack  of  diligence  on 
their  part.  This  holding  is  not  in  conflict  with  the  decision  in  the  case 
of  Merchant  v.  Bowyer,  3  Texas  Civ.  App.,  367,  22  S.  W.  Rep.,  763. 
In  that  case  it  was  not  shown  that  the  defendant,  who  had  left  the 
county,  had  any  intention  of  returning  and  being  present  at  the  trial, 
and  it  was  held  that  his  codefendants  who  made  the  application  for  a 
continuance  should  have  procured  his  deposition.  The  uncontroverted 
affidavit  of  the  defendant  Hudson  shows  that  he  desired  and  intended 
to  be  present  at  the  trial  and  was  prevented  by  sickness,  and  further 
shows  that  his  testimony  was  most  material.  Upon  this  showing,  even 
if  it  be  conceded  that  the  trial  court  did  not  abuse  his  discretion  in  over- 
ruling the  motion  for  a  continuance,  the  motion  for  a  new  trial  should 
have  been  granted.  Chilson  v.  Reeves,  29  Texas,  280 ;  Stanley  v.  Epper- 
son, 45  Texas,  644. 

The  defendants  specially  excepted  to  that  portion  of  plaintiff's  peti- 
tion which  sought  to  recover  the  amount  of  the  notes  executed  by  plain- 
tiff to  the  defendants  in  part  payment  of  the  amount  agreed  to  be  paid 
defendants  for  the  well  and  screen. 

In  the  absence  of  allegations  that  the  notes  had  been  negotiated  and 
plaintiff  was  liable  thereon,  the  petition  shows  no  right  in  plaintiff  to 
recover  of  defendants  the  amount  of  said  notes,  and  the  exception  should 
have  been  sustained.  The  charge  of  the  court  did  not  authorize  the 
jury  to  find  for  plaintiff  the  amount  of  said  notes,  but  properly  sub- 
mitted the  issue  as  to  plaintiff's  right  to  have  said  notes  canceled.  In 
view  of  this  charge  the  error  in  overruling  the  exception  was  doubtless 
harmless,  and  would  not  require  a  reversal  of  the  judgment.  In  view 
of  another  trial  we  shall  not  discuss  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  the  assignments  which  raise  that 
issue  are  not  passed  upon. 

The  remaining  assignments  -present  no  material  error,  and  none  that 
is  likely  to  occur  upon  another  trial. 

Because  of  the  refusal  of  the  trial  court  to  grant  the  motion  for  a 
continuance,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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moved  on  it,  lived  thereon  with  his  child,  and  finished  paying  for  the 
property  before  he  sent  for  his  wife.  This  stands  in  the  record  uncon- 
tradicted, unless  the  statement  of  another  to  the  effect  that  Jeannette 
Chapman  was  sent  for  "soon  after"  the  purchase  of  the  Stanwood  place 
amounts  to  a  contradiction.  We  do  not  think  it  dees,  for  this  witness 
admits  that  she  did  not  .know  when  Jeannette  moved  to  Caesar's  house. 
She  was  sure  it  was  after  the  purchase  of  the  first  place,  and  does  not 
say  it  was  before  the  purchase  of  the  second. 

The  case  stands  thus :  UponCaesar's  death  his  surviving  wife  became 
entitled  to  a  life  estate  in  the  property.  This  was  the  most  that  could 
pass  by  her  deed  to  her  son  Gilbert  Her  death  terminated  that  interest 
and  the  property  reverted  to  the  lawful  heirs  of  Caesar  Chapman.  The 
trial  court  so  adjudged. 

Because  we  have  found  no  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


William  Stacey  v.  Henke  &  Pillot. 

Decided  May  14,  1903. 

1. — Mortgage  by  One  Without  Title— -Title  Subsequently  Acquired  in  Trust 

L.  gave  defendants  a  mortgage  upon  a  tract  of  land  for  which  he  was  then 
being  sued,  and  of  which  the  adverse  claimants  afterwards  proved  to  be  the 
real  owners,  and  he  thereupon  purchased  their  title,  but  not  having  the  money 
to  pay  for  it,  agreed  that  plaintiff  should  take  it,  upon  advancing  the  money, 
which  plaintiff  did.  Judgment  for  the  land  was  by  agreement  with  the  ad- 
verse claimants  rendered  in  favor  of  L.,  and  he  was  to  convey  it  to  plaintiff, 
but  died  without  having  done  so.  Defendants  foreclosed  their  mortgage  through 
the  probate  court  without  notice  of  plaintiff's  title,  and  purchased  at  the  fore- 
closure sale,  crediting  the  bid  on  their  debt.  Helo%  that  plaintiff  was  entitled 
to  recover  the  land  of  defendants,  as  L.  never  had  the  title  thereto  except  in 
trust  for  plaintiff. 

2. — Same — Probate  Foreclosure. 

The  judgment  of  the  probate  court  foreclosing  defendants'  lien  was  not 
binding  on  plaintiff,  the  real  and  equitable  owner  of  the  land,  who  wad  not  a 
party  thereto. 

3. — Same — notice  Immaterial. 

Defendants'  mortgage  was  of  record  at  the  time  plaintiff  purchased  through 
L.,  but  questions  as  to  the  sufficiency  of  the  record  to  charge  notice  are  imma- 
terial, since  plaintiff,  as  a  purchaser  of  the  real  title  from  an  adverse  claimant, 
could  not  be  affected  by  notice  of  the  mortgage  either  constructive  or  actual. 

Appeal  from  the  District  Court  of  Liberty.     Tried  below  before  Hon. 
L.  B.  Hightower. 

J.  D.  Martin,  W.  L.  Douglass,  M.  D.  Rayourn,  and  Greer  &  Minor, 
for  appellant. 

A.  C.  Bullitt,  for  appellees. 
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GILL,  Associate  Justice. — S.  Liken,  of  Liberty  County,  being  in- 
debted to  the  firm  of  Henke  &  Pillot,  of  Houston,  Texas,  agreed  to 
secure  the  same  by  a  deed  of  trust  upon  certain  lands  claimed  by  him. 
The  attorney  of  Henke  &  Pillot  prepared  the  deed  of  trust  and  for- 
warded it  by  mail  to  Liken  for  execution.  It  was  intended  that  the 
tract  of  land,  known  in  this  litigation  as  the  "Woodbury  tract,"  situated 
in  Liberty  County,  should  be  included  in  the  deed  of  trust,  but  the 
attorney  who  prepared  the  instrument  did  not  have  the  description,  so 
in  the  letter  which  accompanied  the  paper  to  Liken  he  was  requested  to 
insert  the  description,  execute  and  acknowledge  the  paper  and  forward 
it  to  Henke  &  Pillot.  Liken  executed  the  paper  on  April  2,  1895,  and 
acknowledged  it  before  a  notary  before  the  Woodbury  tract  was  inserted. 
This  was  done  because  at  that  date  he  did  not  have  the  description.  Two 
or  three  days  later  he  procured  the  description,  inserted  it,  and,  without 
reacknowledgment  or  notice  to  the  notary,  forwarded  it  to  Henke  &  Pil- 
lot. The  latter,  with  knowledge  that  the  description  had  been  inserted 
subsequent  to  acknowledgment,  accepted  the  instrument  and  placed  it 
of  record  on  April  9,  1875. 

Prior  to  this  transaction  between  Liken  and  Henke  &  Pillot  the 
Opperman  heirs  had  sued  Liken  for  the  Woodbury  tract  of  land,  eoud  the 
suit  was  then  pending  and  undisposed  of  in  the  District  Court  of  Lib- 
erty County,  Texas. 

On  the  6th  day  of  September,  1895,  Liken,  having  been  advised  by 
his  attorneys  that  the  better  title  was  in  the  Opperman  heirs,  concluded 
to  terminate  the  litigation  by  a  purchase  of  their  title.  In  pursuance 
of  this  purpose  the  sum  of  $1400  was  agreed  on  as  the  price  to  be  paid. 
In  view,  however,  of  the  difficulty  and  delay  involved  in  procuring  a 
deed  from  the  minors,  it  was  finally  arranged  that  Liken,  on  payment 
of  the  agreed  sum,  should  take  judgment  for  the  land.  Liken  did  not 
have  the  necessary  funds,  so  he  induced  Stacy  to  take  the  bargain  off  his 
hands.  This  Stacy  agreed  to  do,  and  for  convenience  it  was  arranged 
that  Liken  should  take  judgment  in  his  own  name,  but  in  fact  for  the 
use  of  Stacy,  and  thereafter  deed  the  land  to  Stacy.  The  money  was 
paid  by  Stacy,  and  the  judgment  taken  as  agreed  on  the  date  last  above 
named,  but  the  land  was  never  deeded  to  Stacy,  as  Liken  soon  thereafter 
fell  ill  and  died.  In  inducing  Stacy  to  buy  the  Opperman  title  Liken 
assured  him  that  the  land  was  unincumbered,  and  he  parted  with  his 
money  without  actual  notice  of  the  Henke  &  Pillot  deed  of  trust. 

In  the  course  of  the  administration  of  the  Liken  estate  the  land  was 
inventoried  as  the  property  of  the  estate,  and  Henke  &  Pillot,  without 
notice  of  the  interest  of  Stacy,  applied  to  the  probate  court  to  foreclose 
their  deed  of  trust  and  to  sell  the  lands,  including  the  "Woodbury  tract" 
for  its  satisfaction.  This  was  done,  and  Henke  &  Pillot  became  pur- 
chasers at  the  sale,  having  bid  the  amount  of  their  claim,  principal  and 
interest  and  10  per  cent  attorney's  fees.  Thereupon  the  administrator 
made  them  a  deed,  the  debt  being  receipted  in  full.    Later  the  firm 
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paid  to  their  attorney  for  his  services  in  the  matter  a  sum  equal  to  10 
per  cent  of  their  claim  against  the  estate. 

On  the  day  the  sale  was  made  Stacy  brought  this  suit  against  Henke  & 
Pillot  to  recover  the  land.  It  was  in  the  form  of  trespass  to  try  title  and 
to  remove  cloud. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
Henke  &  Pillot,  from  which  Stacy  has  appealed  and  assigned  errors 
which  present  the  points  hereinafter  discussed. 

This  is  the  second  appeal,  the  former  being  by  the  present  appellees. 
On  the  former  appeal  there  was  no  proof  that  the  Opperman  title  was 
in  fact  superior  to  the  Liken  title.  Upon  that  state  of  the  record  this 
court  held  that  the  Liken  title  would  be  treated  as  paramount,  and  as 
the  Henke  &  Pillot  trust  deed  was  of  record  when  Stacy  acquired  his 
interest,  the  cause  should  be  reversed.  25  Texas  Civ.  App.,  272,  61 
S.  W.  Rep.,  509. 

On  this  appeal  it  affirmatively  appears  that  the  Opperman  title  is 
superior.  It  is  so  found  by  the  court,  and  as  the  finding  is  not  assailed, 
it  is  not  necessary  to  set  out  the  title  at  length. 

A  serious  question  on  the  former  appeal  was  the  validity  of  the  record 
of  the  deed  of  trust,  but  in  our  view  of  the  record  as  it  now  stands  that 
question  is  no  longer  material. 

The  transaction  between  Stacy  and  Liken  has  much  the  semblance  of 
a  mortgage,  but  as  it  has  been  treated  by  the  parties  upon  both  appeals 
as  a  purchase  of  the  land,  we  have  no  reason  to  doubt  that  the  transac- 
tion was  of  an  absolute  nature.  This  being  true,  a  reversal  of  the 
judgment  is  inevitable.  Liken  gave  Henke  &  Pillot  a  mortgage  on  land 
which  he  did  not  own,  and  which  had  even  then  been  drawn  into  litiga- 
tion by  the  Opperman  heirs  holding  the  true  title.  Had. Liken  subse- 
quently perfected  his  title,  it  would  doubtless  have  inured  to  the  benefit 
of  the  holders  of  the  mortgage.  But  this  he  did  not  do.  On  the  con- 
trary he  suffered  Stacy  to  acquire  the  Opperman  title,  himself  taking 
it  in  trust  for  Stacy.  He  held  the  legal  title  in  trust  for  Stacy  at  the 
date  of  his  death,  whereupon  it  descended  to  his  estate.  Henke  &  Pillot, 
in  foreclosing  upon  the  land,  could  purchase  no  greater  interest  than  the 
estate  had,  except  as  innocent  purchasers  for  value  without  notice,  and 
it  has  already  been  shown  that  they  were  not  purchasers  for  value  as 
that  term  has  been  construed  in  this  State. 

Appellees  contend  that  the  judgment  of  the  probate  court  ordering 
the  land  sold  for  the  payment  of  debts  bound  Stacy  as  one  interested  in 
the  estate.  This  proposition  would  doubtless  be  sound  if  the  interest 
of  Stacy  amounted  to  no  more  than  an  interest  in  the  estate.  But  his 
interest  was  not  in  the  form  of  a  claim  against  the  estate.  He  owned 
the  equitable  title  to  the  land.  It  was  such  a  title  as  would  sustain 
an  action  of  trespass  to  try  title.  The  estate  owned  no  beneficial  inter- 
est, and  therefore  had  nothing  to  sell.  This  being  true,  Stacy  was  no 
more  bound  by  the  order  of  the  probate  court  decreeing  the  foreclosure 
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and  sale  than  any  other  owner  of  land  erroneously  sold  as  the  property 
of  another's  estate. 

In  this  view  of  the  case  the  record  of  the  trust  deed  has  no  bearing 
upon  the  rights  of  Stacy.  If  he  had  actually  known  of  its  existence, 
he  might  still  have  bought  the  Oppennan  title  as  he  did,  unaffected  by 
the  lien. 

For  the  reasons  given  the  judgment  of  the  trial  court  is  reversed  and 
judgment  here  rendered  in  favor  of  appellant  Stacy. 

Reversed  and  rendered. 

Writ  of  error  refused. 


In  Be  Laurence's  Estate. 

Decided' May  14,  1903. 

Estates  of  Decedents— Widow's  Allowance  for  One  Year— Lien  Claim. 

Since  the  statute  makes  the  allowance  for  the  widow's  support  for  one 
year  payable  in  preference  to  all  other  debts  and  charges  against  the  estate 
except  funeral  expenses  and  expenses  of  last  sickness,  a  creditor  of  the  estate 
can  not  object  to  such  allowance  on  the  ground  that  the  only  proceeds  of  the 
estate  that  could  be  used  for  its  payment  was  money  realized  from  a  sale  of 
certain  property  on  which  he  had  a  landlord's  lien*  Rev.  Stats.,  arts.  2037, 
2044,  2069. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Baker,  Botts,  Baker  <fc  Lovett,  for  appellant. 

GARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of  the 
District  .Court  of  Harris  County  for  the  Fifty-fifth  Judicial  District  on 
appeal  from  the  County  Court  ordering  that  the  sum  of  $205  in  the 
hands  of  the  administrator  of  the  estate  of  R.  E.  Lawrence  should  be 
allowed  the  widow  of  the  deceased  for  one  year's  support  of  herself  and 
child,  and  that  the  same  should  be  paid  to  the  widow.  The  entire  prop- 
erty of  the  estate  consisted  of  money  realized  from  the  sale  of  property 
in  a  temporary  administration,  amounting  to  $505.  Of  this  money  the 
sum  of  $300  was  the  proceeds  of  the  sale  of  bar  fixtures  against  which 
the  Houston  Ice  and  Brewing  Company  held  vendor's  lien  notes  for  a 
larger  amount;  and  the  sum  of  $205  was  the  proceeds  of  the  sale  of  a 
stock  of  wines  and  liquors  upon  which  the  Houston  Ice  and  Brewing 
Company  claimed  a  landlord's  lien  for  $125.  The  Houston  Ice  and 
Brewing  Company  filed  objections  in  the  County  Court  to  the  applica- 
tion of  the  widow  for  an  allowance  and  any  order  directing  the  payment 
of  said  allowance,  since  the  effect  of  such  order  would  be  to  classify  the 
allowance  as  a  claim  above  all  other  claims  then  filed  or  that  might  be 
thereafter  filed  against  said  estate.    The  statute  makes  the  allowance 

32  Civil— 30. 
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payable  in  preference  to  all  other  debts. or  charges  against  the  estate 
except  funeral  expenses  and  expenses  of  last  sickness,  if  these  are  pre- 
sented within  sixty  days.  Kev.  Stats.,  arts.  2044,  2069.  It  was  not 
intended  that  the  allowance  should  be  classified  as  a  claim,  but  that  it 
should  be  immediately  paid  to  meet  the  wants  of  the  widow  and  minor 
children.  Arts.  2037  et  seq.  The  contestant  has  shown  no  right  to 
complain,  as  the  allowance  was  payable  in  preference  to  any  claim  that 
it  might  have  as  a  landlord.  It  does  not  appear  that  any  claim  had  been 
presented  for  funeral  expenses  and  expenses  of  last  sickness,  which  alone 
could  have  precedence  of  the  allowance.  There  was  no  error  in  the 
judgment,  and  it  will  be  affirmed. 

Affirmed*. 
Writ  of  error  refused. 


Magnolia  Park  Company  et  al.  v.  Chables  Tinsley  et  al. 

Decided  May  14,  1903. 

1.— Partition— Trust— Certified  Question. 

The  questions  in  this  case  were  certified  to  the  Supreme  Court,  and  judg- 
ment is  here  rendered  in  accordance  with  its  opinion.    See  96  Texas,  364. 

2. — Same — Fact  Case. 

Facts  in  an  action  of  partition  considered  and  held  to  warrant  a  judgment 
for  plaintiffs,  as  innocent  purchasers,  for  only  one-half  of  a  given  tract  of  land 
charged  with  a  trust. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Ewing  &  Ring,  for  appellants. 

Jacob  C.  Baldwin  and  Rowe  &  Rowe,  for  appellees. 

GABRETT,  Chief  Justice. — The  questions  in  this  case  were  certi- 
fied to  the  Supreme  Court  and  were  answered  in  an  opinion  delivered 
by  that  court  March  26,  1903.  96  Texas,  364.  The  answers  of  the 
Supreme  Court  require  a  reversal  of  the  judgment  of  the  court  below, 
and  it  appearing  from  the  undisputed  facts  that  the  plaintiffs  Chas. 
Tinsley  and  the  heirs  of  Isaac  Henderson  Tinsley  were  not  entitled  to 
recover  of  the  defendant  Magnolia  Park  Company  the  land  sued  for, 
judgment  will  be  here  rendered  in  favor  of  said  defendant. 

Reversed  and  rendered. 

ON  FURTHER  HEARING. 

In  disposing  of  this  case  at  our  session  on  last  Thursday  in  accord- 
ance with  the  answers  of  the  Supreme  Court  to  the  certified  questions, 
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we  failed  to  pass  upon  the  question  of  the  right  of  the  plaintiffs  to 
recover  against  the  defendants  who  are  the  heirs  of  John  T.  Brady,  Jr., 
and  the  heirs  and  devisees  of  John  T.  Brady. 

As  stated  in  the  certificate,  28  acres  of  the  109-acre  tract  set  apart  to 
Mary  Tinsley  and  put  in  controversy  by  the  suit  of  the  plaintiffs,  was 
conveyed  by  Mary  A.  Tinsley  to  John  T.  Brady,  as  trustee  for  his  son, 
John  T.  Brady,  Jr. ;  it  was  taken  from  the  west  side  of  the  tract.  The 
remainder  of  the  tract,  which  was  conveyed  by  Mary  A.  Tinsley  to  John 
T.  Brady,  containing  81  acres,  was  afterwards  partitioned  between  John 
T.  Brady  and  Lucy  Sherman  Brady  and  Sidney  Sherman  Brady,  the 
children  of  his  deceased  wife,  Lennie  S.  Brady,  as  community  property 
of  the  said  John  T.  Brady  and  the  said  Lennie  S.  Brady,  and  65% 
acres  thereof  was  set  apart  to  the  said  John  T.  Brady  and  15%  acres 
was  'set  apart  to  the  said  Lucy  Sherman  Brady  and  Sidney  Sherman 
Brady.  The  partition  was  made  by  the  District  Court  of  Harris  County 
in  cause  No.  13,366,  John  T.  Brady  v.  L.  S.  and  S.  S.  Brady,  and 
included  other  property. 

The  commissioners  who  partitioned  this  land  allotted  to  J.  T.  Brady 
65%  acres  of  said  81-acre  tract,  which  is  taken  off  of  the  east  side  of 
said  tract,  and  is  described  by  metes  and  bounds,  and  there  is  allotted 
to  L.  S.  and  S.  S.  Brady  15%  acres  out  of  said  81-acre  tract,  beginning 
on  the  division  line  of  said  81-acre  tract  and  the  28-acre  tract  belonging 
to  J.  T.  Brady,  Jr.,  said  point  of  beginning  being  348  feet  from  Buffalo 
Bayou;  thence  running  east  413%  feet;  thence  south  1633  feet  to  the 
division  line  of  said  tract  and  the  E.  S.  Butler  tract;  thence  west  on 
said  line  413%  feet  to  the  line  of  said  J.  T.  Brady,  Jr.,  tract  of  28  acres ; 
thence  north  of  said  line  1633  feet  to  the  place  of  beginning,  and  the 
remainder  of  said  81  acres  was  allotted  to  J.  T.  Brady. 

The  65%  acres  set  apart  to  John  T.  Brady  was  conveyed  by  him  to 
the  Houston  Land  and  Trust  Company,  as  trustee  for  the  Port  Houston 
Land  Improvement  Company,  as  part  of  a  tract  of  1374  acres,  and  was 
acquired  through  mesne  conveyances  by  the  defendant  Magnolia  Park 
Company.  The  81  acres  conveyed  by  Mary  A.  Tinsley  to  John  T.  Brady 
included  the  balance  of  her  share  and  the  shares  of  Charles  Tinsley  and 
Isaac  Henderson  Tinsley,  and  the  jury  found,  on  special  issues  sub- 
mitted, that  the  conveyance  as  to  the  shares  of  Charles  and  Isaac  Tins- 
ley  was  made  in  trust  for  them.  We  think  the  facts  of  the  case  justify 
this  conclusion. 

The  Magnolia  Park  Company,  as  an  innocent  purchaser  for  value, 
acquired  title  to  the  tract  of  65%  acres,  and  as  to  it  should  have  judg- 
ment. As  the  heirs  of  John  T.  Brady,  Jr.,  the  defendants  Lucy  Sher- 
man Brady,  Sidney  Sherman  Brady  and  Mary  Etta  Brady  acquired 
title  to  the  tract  of  28  acres  conveyed  by  Mary  A.  Tinsley  to  John  T. 
Brady  for  the  use  of  John  T.  Brady,  Jr.,  as  his  share  of  the  lands  set 
apart  to  Mary  A.  Tinsley  in  lieu  of  the  stock  in  the  New  Houston  City 
Company,  and  are  entitled  to  judgment  therefor.    The  tract  of  15% 
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acres  set  apart  to  Lucy  S.  and  Sidney  S.  Brady  in  the  partition  between 
John  T.  Brady  and  his  deceased  wife  Lennie  S.  Brady  was  received  by 
them  charged  with  the  trust  in  favor  of  the  plaintiffs,  but  as  Mary  A. 
Tinsley  owned  an  absolute  interest  in  the  81  acres  conveyed  by  her  to 
John  T.  Brady,  amounting  to  the  difference  between  the  entire  tract  and 
the  shares  of  the  plaintiffs  which  were  found  to  be  64  2-3  acres,  to  wit, 
16  1-3  acres,  which  more  than  covers  the  15%  acres,  the  heirs  of  Lennie 
S.  Brady  would  take  her  share  of  the  community  unaffected  by  such 
trust.     The  jury  found  the  interest  of  Charles  Tinsley,  Isaac  H.  Tins- 
ley  and  John  T.  Brady,  Jr.,  in  the  109  acres  to  be  32  1-3  acres  each, 
which  would  leave  only  12  acres  to  Mary  A.  Tinsley,  but  as  she  con- 
veyed only  28  acres  of  the  land  in  full  of  John  T.  Brady,  Jr/s,  interest, 
we  must  suppose  that  the  difference  in  acreage  was  accounted  for  in 
the  quality  of  the  land,  as  she  was  invested  with  the  legal  title,  and  had 
the  right  to  make  partition.     There  would  still  be  a  question  perhaps  of 
division  between  the  share  of  Mary  A.  Tinsley  and  those  of  the  plain- 
tiffs, but  the  number  of  acres  that  she  received  from  the  100-acre  tract 
and  the  balance  to  her  in  the  109  acres  would  still  amount  to  less  in 
acreage  than  the  difference  between  the  shares  of  the  plaintiffs  and  the 
entire  tract  conveyed  by  her  to  Brady.     So  we  conclude  that  the  inter- 
est in  the  109  acres  of  Mary  A.  Tinsley,  as  the  owner  of  one  of  the  shares, 
does  not  amount  to  less  than  the  15%  acres,  and  that  the  title  to  this 
amount  at  least  became  vested  in  the  community  estate  of  John  T.  and 
Lennie  S.  Brady,  unaffected  by  the  trust  in  favor  of  plaintiffs,  except 
as  to  the  community  share  of  John  T.  Brady,  which  equity  would  require 
to  be  substituted  in  the  place  of  the  land  really  charged  with  it  and 
conveyed  by  him  and  acquired  by  the  Magnolia  Park  Company  dis- 
charged of  it.     The  plaintiffs,  therefore,  would  be  entitled  to  recover 
an  undivided  one-half  of  the  tract  of  15%  acres,  and  for  the  other  half 
of  said  tract  the  defendants  Lucy  Sherman  Brady  and  Sidney  Sherman 
Brady  should  have  judgment.     The  judgment  heretofore  entered   by 
this  court  is  set  aside  of  the  court's  own  motion,  and  judgment  will  be 
here  rendered  in  accordance  with  the  above  conclusions. 

Reversed  and  rendered. 

ON  MOTION   FOR   ADDITIONAL   CONCLUSIONS. 

The  appellees  have  filed  a  motion  for  additional  conclusions  of  fact, 
and  specify  a  number  of  points  on  which  they  desire  such  conclusions. 
Several  of  the  particulars  upon  which  they  ask  for  conclusions  are  of 
matters  that  appear  from  the  record  as  of  the  facts  appertaining  to  the 
motion  to  dismiss  the  appeal.  Counsel  may  present  such  facts  to  the 
Supreme  Court  in  their  application  for  a  writ  of  error,  should  they  make 
one,  without  its  being  necessary  for  this  court  to  gather  such  facts  for 
them  from  the  record.  There  are  other  particulars  which  are  either 
included  in  the  conclusions  heretofore  filed  or  upon  which  this  court 
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does  not  think  it  would  be  material  to  make  conclusions.  But  the  fol- 
lowing f acts  are  found  supplemental  to  those  included  in  the  conclusions 
heretofore  filed.  We  refer  to  the  statement  made  for  the  Supreme  Court 
on  the  certified  questions  and  to  the  facts  found  in  our  disposition  of 
the  case  on  May  21,  1903,  as  conclusions  heretofore  filed. 

1.  The  jury  in  the  court  below,  upon  the  submission  to  them  of 
special  issues,  found  that  the  209  acres  was  awarded  in  the  partition  to 
Mary  A.  Tinsley  in  lieu  of  the  1700  shares  of  stock  conveyed  to  her  in 
trust  by  Isaac  T.  Tin&ley  for  the  benefit  of  his  heirs ;  that  the  said  Mary 
A.  Tinsley  so  held  the  land  in  trust  and  at  all  times  recognized  the  bene- 
ficial interest  of  the  parties  mentioned  in  the  deed. 

2.  The  consideration  of  the  deed  from  John  T.  Brady  to  the  Port 
Houston  Land  and  Improvement  Company,  as  found  by  the  jury,  was 
bonds  and  stock  of  said  company,  to  wit,  260  bonds  of  $1000  each,  and 
2500  shares  of  stock;  that  at  the  time  of  his  death  Brady  owned  about 
one-half  of  the  bonds  of  said  company;  and  that  Magnolia  Park  Com- 
pany issued  to  the  heirs  of  Brady  stock  and  bonds  in  lieu  thereof;  and 
that  the  heirs  of  Brady  still  own  the  same,  and  inherited  from  their 
father  that  and  other  property  all  amounting  to  $200,000,  which  is  in 
the  hands  of  their  guardian. 

3.  At  the  date  of  the  deed  from  Mary  A.  Tinsley  to  John  T.  Brady, 
to  wit,  October  2,  1881,  as  stated  in  the  certificate,  Isaac  Henderson 
Tinsley  was  of  unsound  mind.  He  continued  so  until  his  death,  March 
19,  1882 ;  when  he  died  he  left  surviving  him  his  wife,  Louisa  Tinsley, 
and  two  children,  to  wit,  Mamie  and  Henderson,  both  of  whom  were 
under  age  when  this  suit  was  brought. 

Isaac  Henderson  Tinsley  never  knew  of  the  conveyance  to  Brady,  or 
that  he  was  claiming  the  land.  The  jury  found  that  the  land  was  worth 
at  the  time  of  the  trial  in  the  court  below  $200  an  acre.  The  deed  exe- 
cuted by  Mary  A.  Tinsley  to  John  T.  Brady  did  not  purport  to  have 
been  executed  by  her  as  trustee,  and  did  not  disclose  that  she  intended 
to  act  in  any  other  than  an  individual  capacity. 

Writ  of  error  refused. 


Texas  Portland  Cement  Company  v.  R.  L.  Poe. 

Decided  May  16,  1903. 

1. — Assumed  Risk— Master  and  Servant. 

A  charge  that  "plaintiff  assumed,  by  virtue  of  his  employment,  only  the 
risk  of  such  secret  latent  defects  in  the  appliances  furnished  him  by  the  de- 
fendant master  as  could  not  have  been  discovered  by  the  defendant  by  the  use 
of  ordinary  diligence,"  was  erroneous  as  excluding  the  risks  from  such  defects 
as  were  open  and  obvious,  and  of  which  he  had  knowledge,  or  should,  in  the 
performance  of  his  duties,  necessarily  have  acquired  knowledge. 

8. — Personal  Injury — Issue  Raised— Charge  Required. 

There  being  some  evidence  to  show  that  plaintiff's  injury  was  not  caused 
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by  a  defect  in  the  ties,  but  by  his  stepping  between  the  ties,  it  was  error  for 
the  court  to  refuse  a  charge  submitting  that  issue. 

3. — Same — Neglect  Aggravating  Injury. 

If  plaintiff  failed  to  use  ordinary  care  to  treat  his  injuries  or  have  them 
treated,  and  by  reason  of  such  failure  they  were  aggravated,  he  could  not 
recover  for  the  increased  injury  resulting  from  such  failure,  and  the  court 
should  have  so  charged  upon  evidence  raising  the  issue  of  such  a  failure. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
F.  D.  Cosby. 

Etheridge  &  Baker,  for  appellant 

Simpson  &  Seay,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
County  Court  of  Dallas  County,  Texas,  by  R.  L.  Poe  against  appellant 
for  alleged  personal  injuries  sustained  by  plaintiff  on  December  23,  1901, 
while  in  the  employ  of  appellant,  the  amount  sued  for  being  $1000. 
Plaintiffs  case  was  predicated  upon  the  alleged  negligence  of  defendant 
in  permitting  the  car  track  belonging  to  it  to  become  and  remain  in  an 
unsafe  condition,  whereby  one  of  the  ties  upon  a  trestle  of  said  track 
spread,  allowing  plaintiff's  leg  to  slip  between  the  ties  and  causing  his 
injuries.  Plaintiff  recovered  judgment  for  $400.  Appellant  filed  a 
motion  for  new  trial,  which  was  thereafter  overruled,  and  has  duly  per- 
fected this  appeal. 

1.  It  is  contended  that  the  court  erred  in  its  general  charge  to  the 
jury  in  charging  them  as  follows:  "That  the  plaintiff  assumed,  by 
virtue  of  his  employment,  only  the  risk  of  such  secret  latent  defects  in 
the  appliances  furnished  him  by  the  defendant  as  could  not  have  been 
discovered  by  the  defendant  by  the  use  of  ordinary  diligence."  This 
charge  is  error.  The  plaintiff,  when  he  entered  the  employment  of 
defendant,  assumed  all  risk  arising  from  such  defects  in  the  track  and 
appliances  furnished  him  for  the  performance  of  his  work  as  were  open 
and  obvious  and  of  which  he  had  knowledge,  or  should,  in  the  perfonr- 
ance  of  his  duties,  necessarily  have  acquired  knowledge.  Railway  v. 
Hannig,  91  Texas,  347.  The  charge  eliminates  such  risk  from  the  con- 
sideration of  the  jury,  and  instructs  them  that  plaintiff  assumed  only 
the  risk  of  such  latent  defects  in  the  appliances  as  defendant  could  not 
have  discovered  by  the  use  of  ordinary  diligence.  One  of  the  conten- 
tions of  appellant  in  the  trial  court  was  that  if  there  were  any  defects  m 
the  track  the  same  were  open  and  obvious,  and  plaintiff  had  kno"vle(?ge 
of  the  danger  of  working  upon  such  defective  track,  and  assumed  the 
risk  of  so  doing.  There  was  some  evidence  tending  to  support  this  con- 
tention. 

2.  The  following  special  charge  was  requested  by  defendant:  "You 
are  instructed  that  if,  from  the  evidence,  you  believe  that  the  plaintiff 
sustained  injury  because  of  his  stepping  in  between  the  ties,  you  will 
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return  a  verdict  for  the  defendant."  This  charge  was  refused,  and  its 
refusal  is  assigned  as  error.  The  defendant  contended  in  the  trial  court 
that  there  was  no  defect  in  the  track,  but  that  plaintiffs  injuries  were 
the  result  of  his  stepping  in  between  the  ties.  The  court  did  not  sub- 
mit this  issue  to  the  jury.  There  was  some  evidence  tending  to  sup- 
port this  defense,  and  the  defendant  was  entitled  to  have  the  same 
affirmatively  submitted  in  a  proper  charge. 

3.  It  is  insisted  that  the  court  erred  in  refusing  the  special  charge 
requested  by  defendant  reading :  "You  are  instructed  that  in  no  event 
can  the  plaintiff  recover  for  injuries  he  may  have  sustained  by  any  fail- 
ure on  his  part  to  use  due  care  in  the  matter  of  treating  or  having 
treated,  the  original  injury  sustained  by  him."  There  was  evidence 
sufficient  to  raise  the  issue  as  to  whether  plaintiff  had  used  ordinary 
care  in  having  his  injury  properly  treated.  It  was  contended  by  appel- 
lant that  the  original  injury  was  slight,  and  that  the  same  was  increased 
by  reason  of  plaintiff's  own  negligence  in  not  using  due  care  in  treating 
or  having  treated  said  original  injury.  If  plaintiff  failed  to  use  ordinary 
care  to  treat,  or  have  treated,  his  injuries,  and  by  reason  of  such  failure 
the  same  were  aggravated  or  increased,  he  could  not  recover  from  defend- 
ant damages  for  the  increased  injury  resulting  from  his  failure  to  use 
ordinary  care  under  all  the  circumstances  to  have  the  same  treated. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


John  R.  Johnson  v.  Eobert  T.  Bibb. 

Decided  May  16,  1903. 

1. — School  Land  Purchase — Forfeiture — Reinstatement 

The  Commissioner  of  the  General  Land  Office  may  set  aside  an  unauthor- 
ized and  inadvertent  attempt  of  his  to  forfeit  a  purchase  of  State  school  land 
and  the  payments  thereon,  for  an  abandonment,  where  there  was  no  abandon- 
ment in  fact. 

2.— Same— -Sale  to  Minor— Validation. 

Where  school  land  was  sold  in  1898  to  a  minor  actually  settled  thereon, 
and  he  sold  it  to  another  person  who  became  the  substitute  purchaser  in  the 
General  Land  Office  and  settled  on  the  land,  such  sale  to  the  minor,  if  void  at 
all,  was  validated  by  virtue  of  chapter  150,  General  Laws  1899,  p.  259. 

3. — Same — Substitute  Purchaser — New  Sale. 

Since  the  statute  provides  that  when  its  terms  have  been  complied  with 
the  substitute  vendee  of  school  land  "shall  become  the  purchaser  direct  from 
the  State,"  sulh  substitute  sale  is  to  all  intents  and  purposes  a  new  sale.  Rev. 
Stats.,  art.  4218k. 

4. — Same — Payments  on  Former  Sale  Credited. 

The  Land  Commissioner  and  State  Treasurer  having,  however,  recognized 
the  conveyance  from  the  original  vendee  to  the  substitute  purchaser  as  at  least 
having  the  effect  of  an  equitable  assignment  of  the  benefit  of  the  original  ven- 
dee's first  payment  of  purchase  money  to  the  State  and  credited  the  substitute 
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purchaser  therewith,  such  action  will  be  upheld  as  consonant  with  justice  and 
contemplated  by  the  statute,  and  it  was  not  necessary  for  such  first  payment 
to  be  made  again. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  Hon. 
N.  E.  Lindsey. 

John  B.  Thomas  and  C.  H.  Steele,  for  appellant. 

Thomas  L.  Blanton  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — On  August  6,  1901,  appellee  instituted 
this  suit  in  the  ordinary  form  of  trespass  to  try  title  to  recover  from 
appellant  school  sections  94  and  100,  situated  in  Jones  County,  and 
upon  a  trial  before  the  court  without  a  jury  obtained  judgment  in  his 
favor. 

At  appellant's  request  the  court  filed  conclusions  of  fact  which  we 
think  are  fully  sustained  by  the  evidence,  and  which  are  hence  adopted 
entire.  Prom  the  findings  it  appears  that  said  sections  had  been  duly 
sold,  the  sale  forfeited,  and  the  land  reclassified  as  dry  grazing  land 
and  appraised  at  $1  per  acre  prior  to  May  19,  1898,  and  that  on  that 
day  B.  B.  Brockett,  a  minor  over  18  years  of  age,  in  due  form  applied 
to  purchase  section  94  as  an  actual  settler  thereon,  and  section  100  as 
additional  to  his  home  section.  He  executed  the  proper  obligations, 
and  the  proper  amount  as  first  payment  was  transmitted  to  and  received 
by  the  State  Treasurer,  and  the  lands  were  awarded  to  him.  On  Decem- 
ber 27,  1898,  Brocket  in  due  form  conveyed  both  sections  to  one  C.  Pool, 
who  forthwith  became  an  actual  settler  on  section  94,  and  who,  on  March 
6,  1899,  in  due  manner  and  form  as  required  by  Revised  Statutes,  article 
4218k,  became  the  substitute  purchaser  from  the  State.  On  September 
19,  1899,  Pool  reconveyed  to  Brockett,  and  he^  on  the  28th  day  of  the 
same  month,  likewise  became  a  substitute  purchaser  from  the  State. 
On  April  9,  1900,  Brockett  conveyed  both  sections  to  the  appellant, 
John  R.  Johnson,  the  latter,  on  the  day  of  sale,  making  actual  settle- 
ment on  section  94  as  his  home  section.  On  August  9th  thereafter 
Johnson  made  in  due  form  an  original  application  to  purchase  94  as  a 
home,  and  100  as  additional,  but  this  was  rejected  by  the  Commissioner 
of  the  General  Land  Office  on  the  ground  of  the  previous  sale  to 
Brockett.  Appellant  thereupon  filed  in  the  General  Land  Office  his 
conveyance  from  Brockett,  which  had  been  duly  recorded  in  Jones 
County,  and  at  the  same  time  applied  to  purchase  said  lands  as  a  sub- 
stitute purchaser  under  Brockett.  His  obligations  and  applications  bore 
date  of  April  9,  1900,  and  were  in  due  form,  but  the  applications  were 
verified  on  January  25,  1901.  These  applications  were  granted,  and 
appellant,  on  January  28,  1901,  was  in  due  form  and  manner  entered 
upon  the  record  of  the  Commissioner  of  the  General  Land  Office  and 
upon  the  account  in  the  State  Treasurer's  office  as  the  substitute  pup- 
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chaser  from  the  State.  It  also  appears  "that  the  Commissioner  of  the 
General  Land  Office  wrote,  in  red  ink,  the  following  across  the  face  of 
each  of  the  two  applications  and  obligations  of  B.  B.  Brockett  that  are 
dated  September  9,  1899,  to  wit:  'Land  forfeited  for  abandonment, 
1-22-1901.  Charles  fiogan.  Commissioner/  'Land  reinstated  2-7- 
1901.  Charles  Rogan,  Com'r/  And  that  the  Land  Commissioner 
made  the  following  indorsement  on  the  account  kept  in  his  office,  with 
the  said  purchasers,  under  the  said  B.  B.  Brockett  purchase  of  said  land, 
to  wit:  'Canceled  1-22-1901/  'Beinstated  2-7-1901/  And  that  the 
State  Treasurer  made  the  following  indorsement  on  the  account  kept  in 
his  office  with  the  said  purchasers,  under  the  said  B.  B.  Brockett  pur- 
chase, to  wit:  'Canceled.  Abandonment  1-22-1901/  Reinstated  2-7- 
1901/  " 

Upon  the  entry  of  forfeiture  January  22,  1901,  the  county  clerk  of 
Jones  County  was  by  letter  notified  thereof,  and  that  the  land  was  on 
the  market  as  dry  grazing  land  at  $2.50  per  acre,  which  letter  was 
received  by  said  clerk  and  filed  in  his  office  January  25,  1901.  By  let- 
ter of  February  7,  1901,  the  clerk  was  notified  by  the  Commissioner  that 
the  sale  to  Brockett  had  been  reinstated  and  the  land  taken  off  the  mar- 
ket. This  letter  was  received  by  the  clerk  February  9,  1901,  the  clerk 
changing  his  records  in  accordance  with  instructions  upon  the  respective 
dates  received  as  stated.  It  also  appears  that  neither  Pool  nor  appel- 
lant transmitted  to  or  tendered  the  State  Treasurer  one-fortieth  of  the 
purchase  money  at  the  time  of  the  respective  substitute  6ales  to  them, 
but  the  one-fortieth  of  the  purchase  price  paid  by  B.  B.  Brockett  at  the 
time  of  the  original  award  to  him  and  the  annual  installments  of  inter- 
est under  appellant's  claim  of  title  have  all  been  paid  to  and  accepted 
by  the  State  Treasurer,  and  said  accounts  are,  and  at  all  times  since 
May,  1898,  have  been,  in  good  standing  in  the  Land  Office  and  in  the 
office  of  the  Treasurer,  save  as  shown  by  the  indorsements  hereinbefore 
quoted.  Appellant  made  due  proof  of  three  years  occupancy  by  him 
and  his  vendors  of  section  94,  which  was  received  and  filed  in  the  Gen- 
eral Land  Office  May  22,  1901,  and  due  certificate  thereof  issued  Sep- 
tember 24,  1902. 

Appellee's  title  had  its  inception  on  the  17th  day  of  May,  1901,  at 
which  time  he  became  an  actual  settler  on  section  100,  and  in  due  form 
applied  to  purchase  it  as  his  home  and  section  94  as  additional,  at  the 
appraised  price  of  $2.50  per  acre.  At  the  time  he  made  his  applications 
and  obligations,  which  in  all  things  were  regular  in  form  and  for  the 
proper  amounts,  appellee  caused  them  to  be  filed  with  the  county  clerk 
of  Jones  County  and  paid  such  clerk  one-fortieth  of  the  purchase  price 
as  applied  for,  and  the  applications  and  obligations  were  received  and 
filed  in  the  General  Land  Office  on  the  22d  day  of  May,  1901,  but  were 
rejected  by  the  Commissioner  for  the  reason  that  said  land  had  been 
sold  and  appellee's  tender  of  purchase  price  and  one  year's  interest  had 
been  refused  by  the  State  Treasurer. 
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The  court  found  that  Brockett  was  an  actual  settler  in  good  faith  on 
section  94  on  May  17,  1898,  and  that  no  abandonment  thereof  ever  took 
place,  but  concluded  nevertheless  that  the  Commissioner's  said  indorse- 
ment of  forfeiture  operated  as  such,  and  that  liis  attempted  reinstate- 
ment was  unauthorized,  and  hence  that  the  land  was  on  the  market 
at  the  date  of  appellee's  application,  and  that  appellee  was  therefore 
entitled  to  recover. 

Appellee,  by  cross-assignment,  insists  that  the  evidence  fails  to  sup- 
port the  court's  findings  to  the  effect  that  the  accounts  in  the  Land  and 
Treasurer's  office  of  Brockett,  Pool  and  appellant  Johnson  remained  in 
good  standing,  and  that  the  land  in  controversy  has  never  been  aban- 
doned by  either  of  the  parties  named.  Upon  a  careful  review  of  the 
evidence,  however,  we  conclude  that  the  evidence,  while  conflicting,  is 
sufficient  to  support  and  establish  the  facts  as  found  by  the  trial  court 
and  as  hereinbefore  stated. 

Upon  the  facts  stated  we  conclude,  as  appellant  assigns,  that  the  court 
erred  in  his  conclusion  of  law  and  in  rendering  judgment  for  appellee. 
The  law  operating  at  the  time  empowered  the  Commissioner  of  the 
General  Land  Office  to  forfeit  the  land  and  all  payments  made  to  the 
State  thereon  only  for  nonpayment  of  interest  and  when  the  purchaser 
had  failed  to  reside  upon  and  improve  in  good  faith  the  land  purchased. 
Rev.  Stats.,  art.  42811.  The  power  is  dependent  upon  the  fact.  Where 
the  fact  of  abandonment  does  not  exist,  the  power  to  forfeit  on  this 
ground  can  not  exist.  The  court,  upon  sufficient  evidence,  as  we  think, 
found  that  no  abandonment  of  the  land  in  controversy  had  occurred  on 
January  22,  1901,  when  the  Commissioner  attempted  to  forfeit  it,  and 
the  attempt  therefore  had  no  force  or  effect  whatever.  He  hence  could 
certainly  cancel  and  set  aside,  as  he  did  do,  February  7,  1901,  the 
unauthorized,  inadvertent  attempt  to  forfeit.  See  Moore  v.  Bogan,  96 
Texas,  375,  73  S.  W.  Bep.,  1. 

It  is  insisted,  however,  that  the  original  sale  to  B.  B.  Brockett  on 
May  19,  1898,  was  a  nullity  because  of  his  minority.  If,  under  the  law 
of  that  sale,  we  were  disposed  to  concede  this,  which  we  do  not  find  nec- 
essary to  do  (see  Watson  v.  White,  26  Texas  Civ.  App.,  442,  64  S.  W. 
Eep.,  826 ;  O'Keefe  v.  McPherson,  25  Texas  Civ.  App.,  313,  61  S.  W. 
Rep.,  534),  it  does  not  follow  that  the  land  was  upon  the  market  at  the 
date  of  appellee's  applications  to  purchase.  Some  time  prior  to  this 
date  the  Legislature  passed  an  act  which,  under  the  facts  of  BrocketFs 
settlement,  payments  and  occupancy,  we  think  validated  the  original 
Brockett  sale.  See  Gen.  Laws  1899,  p.  259 ;  Jones  v.  Dowlen,  26  Texas 
Civ.  App.,  253,  63  S.  W.  Rep.,  938;  Strickel  v.  Turberville,  28  Texas 
Civ.  App.,  469,  4  Texas  Ct.  Rep.,  779.  This  view  is  not,  as  we  think, 
necessarily  in  conflict  with  the  case  of  Spence  v.  Dawson,  5  Texas  Ct. 
Rep.,  825,  and  if  not,  and  if  the  original  sale  to  Brockett  was  either 
valid  when  made  or  made  so  bv  the  act  cited,  it  certainly  follows  that 
his  transfer  to  C.  Pool  and  Pool's  substitution  as  a  purchaser  on  March 
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6,  1899,  which,  in  that  event,  was  in  all  respects  regular  and  in  compli- 
anoe  with  Revised  Statutes,  article  4218k,  on  that  subject,  were  valid, 
and  effectually  took  the  land  off  the  market.  If  the  substitute  purchase 
of  Pool  was  valid,  as  we  think  it  was,  the  fact  that  he  thereafter  recon- 
veyed  the  land  to  Brockett,  and  thereupon  abandoned  the  land,  can 
avail  appellee  nothing  in  the  absence  of  a  forfeiture  of  the  substitute 
sale  therefor.  O'Keefe  v.  McPherson,  supra.  If  it  be  said  that  PooFs 
sale  to  Brockett  and  the  substitute  sale  by  the  State  to  Brockett  on  Sep- 
tember 28,  1899,  were  both  void  by  reason  of  Brockett's  then  minority, 
such  void  acts  would  not  have  the  effect,  ipso  facto,  of  abrogating  the 
previous  sales  and  replacing  the  land  upon  the  market.  The  substitute 
purchase  by  appellant  Johnson  on  January  28,  1901,  followed  prior 
to  the  acquisition  of  any  right  in  appellee.  This  sale  of  itself,  if  valid, 
would  render  all  preceding  sales  and  transactions  immaterial  in  so  far  as 
appellee's  rights  are  concerned,  and  we  feel  unable  to  assign  any  good 
reason  why  the  substitute  sales  to  both  Pool  and  appellant  Johnson  were 
not  valid.  The  statute  cited  (article  4218k)  provides  that  when  its 
terms  have  been  complied  with  the  substitute  vendee  "shall  become  the 
purchaser  direct  from  the  State,  and  be  subject  to  all  the  obligations  and 
penalties  prescribed  by  this  chapter,  and  the  original  purchaser  shall  be 
absolved  in  whole  or  in  part,  as  the  case  may  be,  from  further  liability 
thereon." 

It  is  in  such  case  to  all  intents  and  purposes  a  new  sale,  upon  sub- 
stantially the  same  terms  and  conditions  as  if  the  sale  was  an  original 
one,  save  that  actual  settlement  seems  not  to  be  required  where  three 
years  occupancy  has  already  been  had  and  proof  of  that  fact  made, 
and  save  that  the  substitute  applicant  is  not  by  said  article  required  to 
make  the  first  payment,  as  in  case  of  an  original  purchaser.  Both  Pool 
and  Johnson,  as  to  actual  settlement,  forms  and  substance  of  applica- 
tions, obligations,  etc.,  complied  strictly  with  the  law.  Neither,  how- 
ever, paid  the  State  Treasurer  one-fortieth  of  the  purchase  money.  But 
the  Commissioner  and  State  Treasurer  recognized  the  several  convey- 
ances to  them  as  at  least  having  the  effect  of  an  equitable  assignment 
of  the  benefit  of  Brockett's  payment  of  the  one-fortieth  of  the  purchase 
price  that  would  otherwise  have  been  required,  and  consequently  credited 
Pool  and  appellant  respectively  therewith,  and  we  think  such  action 
consonant  with  justice  and  contemplated  by  the  statute,  and  that  it 
should  be  upheld.  In  the  case  of  Spence  v.  Dawson,  supra,  so  urgently 
relied  upon  by  appellee,  the  Supreme  Court  was  considering  the  appli- 
cation held  invalid  in  that  case  as  an  application  to  become  an  original 
purchaser  of  additional  lands  when  it  declared  the  application  invalid 
for  the  failure  to  make  the  first  payment.  As  an  application  to  become 
a  substitute  purchaser  it  was  held  invalid  on  another  ground,  to  wit,  on 
the  ground  of  nonsettlement. 

In  view  of  the  foregoing  views  we  pretermit  as  unnecessary  a  de- 
termination of  the  effect  of  the  facts  which  seem  of  weight,  that  appel- 
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lee's  settlement  on  section  100  was  but  five  days  prior  to  the  expiration 
of  three  years  continuous  occupancy  of  section  94  by  appellant  and  his 
vendors,  and  that  due  proof  of  such  continued  occupancy  was  received 
and  filed  in  the  General  Land  Office  on  the  same  day  as  was  appellee's 
applications  to  purchase,  and  that  it  was  not  shown  that  such  applica- 
tions were  in  fact  filed  prior  to  the  filing  of  such  proof. 

We  conclude  that  the  land  in  controversy  was  not  upon  the  market  for 
sale  at  the  time  of  appellee's  Settlement  and  applications  to  purchase, 
and  that  the  judgment  should  have  been  for  appellant. 

The  judgment  is  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  errcflp  refused. 


Gulf,  Colorado  &  Santa  Pb  Railway  Company  v. 

Chakles  Hall. 

Decided  May  20,  1903. 

Briefs— Failure  to  File — Dismissal. 

Failure  by  appellant  to  file  briefs  in  time  to  give  appellee  twenty  days 
before  submission  to  prepare  his  briefs,  will  be  cause  for  dismissal. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  M.  Surratt. 

» 

«7.  W.  Terry  and  Bollinger  Milk,  for  appellant. 
T.  A.  Blair,  for  appellee. 

FISHER,  Chief  Justice. — The  transcript  in  this  case  was  delivered 
to  appellant's  attorneys  on  the  18th  day  of  February,  1903,  and  was 
filed  in  this  court  on  the  9th  day  of  March,  1903.  On  the  22d  day  of 
April,  1903,  this  case,  with  others,  was  set  down  for  submission  for  the 
6th  day  of  May,  1903.  On  the  30th  of  April,  1903,  briefs  of  appellant 
were  filed  in  this  court.  There  is  a  certificate  and  affidavit  of  the  clerk 
of  the  District  Court  of  McLennan  County,  made  on  the  1st  day  of 
May,  1903,  that  no  briefs  in  this  case  have  been  filed  by  appellant  in  the 
trial  court.     There  are  no  briefs  on  file,  for  appellee. 

The  appellee  has  made  a  motion  in  this  court  that  the  appeal  be  dis- 
missed, on  the  ground  that  the  appellant  has  not  complied  with  the  law 
requiring  briefs  to  be  filed  in  the  trial  court  and  giving  notice  thereof 
to  the  appellee.  The  facts  as  stated  bring  this  case  within  the  rule 
announced  by  this  court  in  the  case  of  Harris  v.  Bryson  &  Hartgrove, 
73  S.  W.  Rep.,  548,  decided  by  this  court,  and  in  which  a  writ  of  error 
has  been  recently  refused  by  the  Supreme  Court. 

For  the  reasons  stated,  the  appeal  is  dismissed. 

Dismissed. 
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Borden  &  Antill  v.  Le  Tulle  Mercantile  Company. 

Decided  May  20,  1903. 

Venue — Place  of  Payment— Parol  Agreement. 

Under  the  statute  providing  that  when  a  person  has  contracted  in  writing 
to  perform  an  obligation  in  a  particular  county,  he  may  be  sued  in  such  county, 
defendants  could  not  be  sued  in  a  county  other  than  that  of  their  residence  by 
virtue  of  a  verbal  understanding  that  the  monthly  accounts  of  their  merchant 
were  to  be  paid  at  B.,  a  place  in  such  other  county,  and  that  on  the  monthly 
bills  rendered  to  them,  a  number  of  which  they  paid,  there  was  conspicuously 
printed,  "All  accounts  payable  at  B."    Rev.  Stats.,  art.  1194  (5). 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

0.  W.  Thorp,  for  appellants. 

Oaines  &  Holland,  for  appellee. 

JAMES,  Chief  Justice. — The  only  question  in  this  case  is  whether 
or  not,  upon  the  following  facts,  defendants*  plea  of  privilege  to  be  sued 
in  Harris  County,  the  county  of  their  residence,  should  have  been  sus- 
tained. 

The  following  is  the  evidence  heard  in  reference  to  the  plea :  James 
Antill,  one  of  the  defendants,  testified:  "I  am  a  member  of  the  firm 
of  Borden  &  Antill.  J.  B.  Cochran,  T.  R.  Borden  and  myself  all  reside 
with  our  families  at  Houston,  Harris  County,  Texas,  and  have  resided 
there  continuously  and  had  our  domiciles  there  for  over  four  years  last 
past.  Neither  myself  nor  any  member  of  our  firm  ever  agreed  in  writing 
to  pay  the  claim  sued  on  herein  in  Matagorda  County,  Texas.  We 
made  a  crop  of  rice  in  Matagorda  County,  Texas,  during  the  season  of 
1901,  and  we  had  a  good  deal  of  dealing  with  the  plaintiff  during  that 
year,  but  there  was  no  agreement  nor  understanding  where  we  were  to 
pay  plaintiff,  but  we  always  paid  plaintiff  by  check  on  First  National 
Bank  in  Houston.  I  was  in  charge  of  the  crop,  either  in  person  or  by 
my  foreman.  I  was  not  in  Matagorda  County  much  of  the  time.  The 
longest  time  was  about  ten  days,  when  my  wife  was  with  me.  I  was  in 
Matagorda  County  a  number  of  times  two  or  three  days  at  a  time,  but  I 
had  my  home  in  Harris  County  all  the  time.  Mr.  Lawhorn  was  our 
foreman  part  of  the  time,  and  Mr.  Kendall  was  foreman  part  of  the 
time.  I  told  Mr.  Le  Tulle  to  let  our  foreman  have  whatever  thev 
wanted,  and  we  would  pay  the  bills.  The  bills  were  rendered  about 
every  thirty  days,  and  were  0.  K/d  either  by  myself  or  by  my  foreman 
and  sent  to  the  Houston  office  for  payment." 

V.  L.  Le  Tulle  testified  as  follows:  "I  am  president  and  general 
manager  of  the  Le  Tulle  Mercantile  Company,  and  as  such,  some  time 
in  the  spring  of  1901, 1  made  an  agreement  with  James  Antill  by  which 
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plaintiff  was  to  sell  defendants  whatever  supplies  they  needed  and  to 
advance  to  defendants  what  money  they  needed  in  connection  with  the 
cultivation  of  their  rice  crop  in  Matagorda  County,  Texas,  and  I  was  to 
render  them  bills  every  thirty  days,  and  it  was  understood  that  they 
were  to  be  paid  in  Bay  City.  In  compliance  with  this  agreement  plain- 
tiff furnished  defendants  goods  and  money  as  they  needed  it,  and  plain- 
tiff rendered  defendant  bills  from  the  1st  to  the  10th  of  each  month,  and 
on  each  of  these  bills  was  printed  in  red  letters,  'Terms  30  days;  till 
accounts  payable  at  Bay  City/  All  these  bills  which  were  paid,  were 
paid  by  check  on  a  Houston  bank,  delivered  to  me  in  Bay  City.  The 
defendants  never  said  anything  to  me  about  the  wording  of  the  bills  as 
to  place  of  payment,  but  continued  to  buy  goods  to  the  end  of  the  season. 
I  also  agreed  with  them  to  store  their  rice  at  5  cents  per  sack  on  the 
same  conditions  that  I  sold  them  the  goods.  When  defendants  wanted 
anything  their  foreman  sent  a  written  order  which  plaintiff  filled.  All 
the  goods  were  sold  at  Bay  City,  and  used  in  Matagorda  County." 

We  are  of  opinion  that  the  plea  should  have  been  sustained.  The 
statute,  as  it  now  is,  provides  that  when  a  person  has  contracted  in  writ- 
ing to  perform  an  obligation  in  any  particular  county,  the  suit  may  be 
brought  there.  Rev.  Stats.,  art.  1194,  subdiv.  5.  Prior  to  1879  the 
statute  did  not  require  that  a  party  should  so  contract  in  writing.  The 
change  is  significant,  and  clearly  indicates  that  the  Legislature  intended 
that  the  defendant  must  so  contract  by  writing  executed  by  himself  or 
by  his  authority,  and  to  exclude  consideration  of  all  agreements  existing 
in  parol,  or  arising  by  implication.  Mahon  v.  Cotton,  13  Texas  Civ. 
App.,  239,  35  S.  W.  Rep.,  869. 

Nothing  was  in  writing  emanating  from  the  defendants.  Orders  for 
goods#  were  signed  by  their  foreman,  but  none  of  these  contained  any 
promise  as  to  the  mode  or  place  of  payment.  The  fact  that  upon  bills 
made  out  by  plaintiff  and  paid  by  defendants  from  time  to  time,  were 
printed  the  words  "Terms  30  days ;  all  accounts  payable  at  Bay  City," 
was  not  sufficient  to  answer  the  requirements  of  the  statute.  There 
was  still  no  contract  by  defendants  in  writing  to  pay  such  bills,  to  say 
nothing  of  a  contract  by  them  to  pay  them  at  a  particular  place.  At 
most  the  facts  that  the  bills  rendered  were  so  worded,  and  that  defend- 
ants, knowing  them  to  be  so  worded,  had  paid  some  of  the  bills  and  went 
on  ordering  goods,  would  show  a  parol  or  an  implied  understanding  be- 
tween the  parties  that  the  goods  should  be  paid  for  at  Bay  City,  but  not 
a  written  agreement  to  do  so. 

Appellant  seems  to  rely  on  the  case  of  Miller  v.  McDonnell,  1  Posey's 
U.  C,  258.  That  case  arose  under  the  previous  statute.  The  require- 
ment that  the  agreement  must  be  in  writing  was  not  there  Considered. 

The  plea  should  have  been  sustained,  and^will  be  here  sustained,  the 
judgment  reversed  and  the  cause  dismissed  for  want  of  jurisdiction.     - 

Reversed  and  dismissed. 
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H.  E.  Barrett  v.  Hill  County  et  al. 

Decided  May  20,  1903. 

1.— County— Quarantine— Employment  of  Physician. 

The  county  physician  has  no  authority  to  bind  a  county  by  employing 
physicians  to  treat  smallpox  patients  except  where  the  commissioners  court 
has  declared  quarantine. 

2. — Pleading — Amendment. 

Refusing  leave  to  withdraw  announcement  and  amend  pleadings  will  not 
6e  ground  for  reversal  without  a  showing  by  the  complaining  party  as  to  what 
amendment  he  could  have  made  and  sustained. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
L.  C.  Hill. 

A.  S.  Baskett,  C.  Moorman,  J.  E.  Clarke,  and  Vaughan  &  Works,  for 
appellant. 

Wear,  Morrow  &  Smiihdeal,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellant  sued  Hill  County  to 
recover  for  services  rendered  by  him  as  a  physician  to  certain  smallpox 
patients.  He  alleged  that  he  was  employed  for  the  purpose  by  the 
county  physician  of  Hill  County. 

Upon  trial  in  the  County  Court,  the  jury  were  directed  to  find  for  the 
defendant. 

The  trial  court  held  that  the  county  physician  had  no  authority  to 
make  a  contract  binding  upon  the  county,  unless  the  Commissioner's 
Court  had  declared  quarantine,  and  this  is  the  controlling  question  in 
the  case. 

Article  4339  of  the  Eevised  Statutes  declares :  "It  shall  be  the  duty 
of  said  county  physician  to  establish,  maintain  and  enforce  local  quar- 
antine for  his  county  whenever  declared  by  proclamation  of  commis- 
sioners court;  to  furnish  supplies,  select  medical  assistants,  guards  and 
perform  all  other  duties  coincident  to  a  reasonable,  economic  and  con- 
sistent quarantine." 

Article  4340  provides:  "Whenever  the  commissioners  court  of  any 
county  has  reason  to  believe  that  they  are  threatened  at  any  point  or 
place  within  or  without  the  county  limits  with  the  introduction  or  dis- 
semination of  a  dangerous,  contagious  or  infectious  disease  that  can  and 
shall  be  guarded  against  by  quarantine,  they  may  direct  their  county 
physician  to  declare  and  maintain  said  quarantine  against  any  and  all 
such  dangerous  diseases;  to  establish,  maintain  and  supply  stations  or 
camps  for  those  held  in  quarantine ;  to  provide  hospitals,  tents  or  pest- 
houses  for  those  sick  of  contagious  and  infectious  disease;  to  furnish 
provisions,  medicine  and  all  other  things  absolutely  essential  for  the 
comfort  of  the  well  and  the.  convalescence  of  the  sick.    The  county 
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physician  shall  keep  an  itemized  account  of  all  lawful  expenses  incurred 
by  local  quarantine  and  his  county  shall  assume  and  pay  them  as  other 
claims  against  the  county  are  paid." 

Outside  of  these  provisions,  no  authority  is  found  which  would  make 
the  county  liable  for  services  of  a  medical  assistant,  procured  at  the 
instance  of  the  county  physician.  These  articles  clearly  indicate  the 
purpose  not  to  authorize  the  county  physician  to  incur  liability  on  hehalf 
of  the  county  in  such  cases,  except  when  quarantine  has  been  declared 
by  the  commissioners  court.  This  limitation  upon  his  authority  is 
plainly  expressed  in  both  of  the  articles  and  was  doubtless  prompted  by 
a  desire  to  guard  the  county  against  extravagance  in  these  epidemics, 
which,  at  best,  are  expensive  enough,  and  to  place  all  expenditures  under 
the  supervision  of  the  commissioners  court.  But  whatever  may  have 
been  thevpurpose  of  the  Legislature,  it  is  our  duty  to  enforce  the  law  as 
it  is  written. 

Appellant,  after  objections  had  been  sustained  to  certain  evidence, 
because  there  was  no  allegation  that  quarantine  had  been  declared  by  the 
Commissioners  Court,  asked  leave  to  withdraw  his  announcement  of  ready 
and  amend  his  pleadings  to  meet  the  views  of  the  court,  which  was 
refused. 

It  is  not  stated  or  shown  what  facts  could  have  been  alleged  which 
would  have  answered  these  objections,  and  without  a  showing  that  appel- 
lant could  have  alleged  and  proved  facts  creating  a  liability  on  the  part 
of  the  county,  we  are  unable  to  say  that  he  has  suffered  any  injury. 

We  find  no  error  in  the  judgment,  and  it  is  therefore  affirmed. 

Affirmed. 


Casey-Swasey  Company  v.  S.  G.  Treadwell  &  Company  et  al. 

Decided  May  20,  1903. 

1. — Practice  on  Appeal — Preponderance  of  Evidence. 

The  jury  being  the  judges  of  tho  credibility  of  witnesses,  a  verdict  rendered 
on  conflicting  testimony  will  conclude  the  questions  of  fact. 

2. — Charge. 

A  requested  instruction  on  matters  correctly  submitted  by  the  charge  given, 
may  be  refused. 

3. — Estoppel — Pleading. 

The  issue  of  estoppel  by  holding  one's  self  out  as  a  partner  should  be  made 
in  the  pleadings  to  entitle  it  to  submission. 

Appeal  from  the  District  Court  of  Llano.     Tried  below  before  Hon. 
F.  J.  Johnson. 

McLean  &  Spears  and  John  C.  Oatman,  for  appellant. 
No  briefs  for  appellee  were  on  file. 
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KEY,  Associate  Justice. — But  three  questions  are  presented  in  this 
case.  The  first  relates  to  the  verdict,  the  complaint  being  that  it  is 
against  the  great  preponderance  of  the  evidence.  The  only  question  of 
fact  in  the  case  was  whether  or  not  W.  F.  Williamson  was  a  partner  with 
S.  G.  Treadwell  in  the  firm  of  S.  6.  Treadwell  &  Co.  On  that  question, 
the  plaintiff  submitted  the  testimony  of  three  witnesses  tending  to  show 
such  partnership,  while  the  defendant  Williamson  and  his  codefendant 
Treadwell  both  testified  that  no  such  partnership  ever  existed.  Prima- 
rily, the  jury  are  the  exclusive  judges  of  the  credibility  of  witnesses,  and 
there  being  nothing  in  the  record  in  this  case,  except  the  testimony  of 
plaintiffs'  witnesses,  to  the  contrary,  we  are  unable  to  say  that  the  jury 
did  not  determine  the  question  of  credibility  wisely  and  correctly;  and 
therefore,  we  can  not  hold  that  the  preponderance  of  the  testimony  is 
against  the  verdict,  which  finds  that  Williamson  was  not  a  partner. 

The  other  two  questions  relate  to  the  charge  of  the  court  and  to  the 
refusal  of  a  special  instruction.  We  think  the  court  submitted  the  ques- 
tion of  partnership  to  the  jury  in  such  way  as  to  leave  the  plaintiff  no 
room  for  complaint  on  that  score. 

The  question  of  estoppel  resulting  from  conduct  on  the  part  of  Wil- 
liamson in  holding  himself  out  as  a  partner  or  permitting  Treadwell  to 
do  so,  was  not  an  issue  in  the  case,  because  such  estoppel  was  not  pleaded. 
Therefore  no  error  was  committed  in  refusing  the  plaintiff's  special 
charge  number  1,  which  related  to  the  question  referred  to. 

The  judgment  is  affirmed. 

Affirmed. 


Liquid  Carbonic  Acid  Manufacturing  Company  v. 

J.  F.  Lewis  et  al. 

Decided  May  20,  1903. 

Chattel  Mortgage— Registration — Landlord's  Lien. 

The  landlord's  lien  attaches  to  property  of  the  tenant  on  the  rented  prem- 
ises over  the  claim  of  a  vendor  of  such  property  who  took  a  chattel  mortgage 
on  it  for  the  purchase  money  but  filed  same,  not  "forthwith"  as  required  by  the 
statute,  but  after  a  delay  of  seven  days. 

Appeal  from  the  County  Court  of  Milam.    Tried  below  before  Hon. 
E.  B.  Pool. 

Clement  &  Garner,  for  appellant. 

Wallace  &  Morrison,  for  appellees. 

FISHER,  Chief  Justice. — Under  the  authority  of  Security  Com- 
pany v.  Panhandle  National  Bank,  93  Texas,  575,  the  trial  judge  erred 
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in  reaching  the  conclusion  that  it  was  necessary  for  the  appellant  to 
show  that  it  had  a  permit  to  do  business  in  Texas  before  it  could  main- 
tain this  suit ;  but  however,  upon  the  main  question  involved  in  the  case, 
the  judgment  must  be  affirmed. 

It  may  be  conceded  that  the  superior  title  to  the  property  in  question 
was  in  the  appellant  before  the  mortgages  set  out  in  the  findings  of 
fact  were  executed,  but  there  was  a  delay  upon  the  part  of  the  appel- 
lant in  forthwith  having  its  mortgage  recorded,  so  as  to  give  it  the 
standing  of  a  prior  lien  over  the  rights  of  the  appellee  as  a  landlord. 
Upon  this  subject,  we  regard  the  case  of  Austin  v.  Welch,  6  Texas  Ct 
Rep.,  960,  as  decisive  of  the  question.  It  is  there  held  that  the  land- 
lord is  a  creditor  within  the  meaning  of  the  statute,  and  that  his  land- 
lord's lien  will  prevail  over  ,a  mortgage  executed  by  the  tenant  upon 
the  property  on  which  the  landlord  would  have  a  lien,  where  the  mort- 
gagee does  not  forthwith,  as  the  statute  requires)  file  for  record  his 
mortgage. 

We  are  of  the  opinion  a  proper  predicate  was  laid  for  the  admission 
of  evidence  of  the  contents  of  the  lease  executed  by  Woody  to  Lewis. 
.    The  judgment  is  affirmed. 

Affirmed. 


J.  P.  Armstrong  v.  S.  Cleveland. 

Decided  May  20,  1903. 

L— Allegation  and  Proof— Express  Contracts-Commissions. 

The  rule  that  where  plaintiff  has  pleaded  an  express  contract  he  can  not 
recover  on  a  quantum  meruit  or  an  implied  contract,  has  no  application  where 
the  evidence  shows  an  express  contract, — as  where  defendant,  at  the  time  of 
bespeaking  plaintiff  to  sell  certain  land  for  him  stated  that  he  had  been  paying 
5  per  cent  commission  for  selling  his  land,  and  plaintiff  made  no  objection. 

2. — Record — Affidavit  Impeaching. 

Where  the  record  on  appeal  shows  that  the  conclusions  of  fact  and  law  were 
filed  and  the  judgment  entered  prior  to  adjournment,  an  affidavit  of  the  clerk 
to  the  contrary,  incorporated  in  the  record,  can  not  be  considered  for  the  pur- 
pose of  impeaching  the  truth  of  the  record. 

Error  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
J.  D.  Martin. 

C.  A.  T eagle,  for  plaintiff  in  error. 

JAMES,  Chief  Justice. — The  action  is  by  defendant  in  error  to 
recover  $1000,  the  petition  alleging  an  express  contract  to  pay  him  all 
he  should  sell  a  certain  100  acres  of  land  for,  over  $50  an  acre ;  plaintiff 
having  found  a  purchaser  ready,  willing  and  able  to  pay  $60  an  acre 
therefor.  The  answer  was  a  general  denial.  There  is  no  statement 
of  facts,  but  conclusions  of  fact  filed  by  the  judge  show  that  the  proof 
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of  the  terms  of  the  agreement  was  that  defendant  should  receive  not 
less  than  $50  per  acre  for  the  land,  he  informing  plaintiff  that  he  had 
been  paying  5  per  cent  commission  for  selling  his  land,  and  from  this 
the  judge  concluded  that  plaintiff,  having  made  no  objection  to  a  5 
per  cent  commission,  tacitly  agreed  to  that  sum,  and  was  entitled  to  5 
per  cent  of  $6000. 

Plaintiff  in  error  contends  that  plaintiff,  having  pleaded  an  express 
contract  only,  can  not  recover  on  a  quantum  meruit,  or  an  implied  con- 
tract. The  proposition  is  well  settled  in  this  State.  Shiner  v.  Abbey, 
77  "Texas,  1.  But  it  does  not  apply  in  this  case,  for  the  reason,  as  we 
have  concluded,  that  the  contract  found  in  the  judge's  statement  and 
upon  which  he  rendered  judgment  for  5  per  cent  commission,  was  an 
express  contract.  Where  no  compensation  is  provided  by  agreement, 
the  law  will  imply  an  obligation  to  pay  a  reasonable  compensation. 
But  when  an  agreement  exists  on  the  subject,  the  law  does  not  resort 
to  implications.  An  implied  contract  or  undertaking  is  one  which  the 
law  creates  from  the  conduct  and  relations  of  the  parties  in  the  absence 
of  an  agreement  by  them.  Here  it  appears  the  defendant  brought  up 
the  subject,  and  expressly  stated  at  the  time  he  engaged  plaintiff,  what 
he  had  been  paying  as  commission  for  selling  his  land.  This  was  in 
effect  a  declaration  of  what  he  was  willing  to  pay  in  this  instance,  and 
to  this  plaintiff  assented.  It  is  true  he  "tacitly"  assented,  as  the  find- 
ing is,  but  still  he  assented  or  agreed.  It  can  not  be  said  upon  this 
state  of  evidence  that  nothing  was  agreed  to  on  the  subject  of  compen- 
sation. It  must  be  said  that  5  per  cent  was  agreed  to,  which  made  it 
an  express  contract. 

The  record  shows  that  the  conclusions  of  fact  and  law  were  filed  and 
the  judgment  entered  prior  to  adjournment.  There  is  incorporated  in 
the  record  an  affidavit  of  the  clerk  to  the  contrary.  This  affidavit  is 
no  part  of  the  record  of  the  cause,  and  can  not  be  considered  for  any 
purpose.    The  record  can  not  be  impeached  in  this  manner. 

The  judgment  is  affirmed. 

Affirmed. 


Effie  M.  Wilson  v.  Leander  P.  Elliott. 

Decided  May  20,  1903. 

1.— Res  Adjudicata— Foreign  Decree  of  Divorce — Custody  of  Child. 

Where  the  decree  of  a  court  of  another  State  in  a  divorce  suit  determines 
the  custody  of  an  infant  child,  it  is  res  adjudicate,  in  proceedings  brought  in 
this  court  for  the  custody  of  the  child,  of  all  questions  as  to  the  right  and 
custody  thereof  which  could  have  been  before  the  court  at  the  time  the  decree 
was  entered.  Following  ruling  of  the  Supreme  Court  in  this  case  on  certified 
question,  96  Texas,  472. 

2. — Same — Matters  Subsequent  to  Decree. 

Such  decree,  however,  is  not  a  bar  as  to  matters  occurring  subsequent  to  it, 
and  affecting  the  fitness  of  the  parties  as  custodians  of  the  child. 
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8. — Same— Subsequent  Matter — Supplemental  Decree. 

Matters  occurring  after  the  decree  of  divorce,  but  prior  to  a  supplemental 
decree  fixing  the  custody  of  the  child,  were  matters  antedating  the  final  decree. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  A.  M.  Walthall. 

S.  P.  Weisiger  and  Turney  &  Burges,  for  appellant. 

Clark,  Fall,  Hawkins  &  Franklin,  for  appellee. 

JAMES,  Chief  Justice. — This  is  a  habeas  corpus  proceeding  by 
appellee,  the  father  of  an  11-year-old  daughter,  to  obtain  the  custody 
of  the  child  held  by  appellant,  its  mother. 

On  May  4,  1899,  the  parties  were  divorced  by  decree  of  the  District 
Court  of  New  Mexico.  In  that,  and  in  proceedings  supplemental 
thereto,  that  court  entered  decrees  the  substance  of  which,  as  finally 
made,  was  that  the  father  should  have  the  custody  of  the  child,  with 
the  provision  "that  the  child  should  be  permitted  to  visit  its  mother 
once  a  year  for  the  period  of  one  month  during  the  month  of  July; 
that  said  visits  shall  be  made  within  the  Territory  of  New  Mexico,  and 
the  said  child  shall  not  be  removed  from  said  Territory  by  her  mother." 
The  said  court  had  jurisdiction  of  the  parties,  including  the  child. 

The  mother  remarried  in  New  Mexico,  and  afterwards  she  and  her 
husband  removed  to  El  Paso,  Texas,  she  bringing  with  her  the  child, 
in  disregard  of  the  said  decree. 

•At  the  trial  of  the  present  case  the  parties  introduced  testimony  con- 
cerning the  character,  conduct  and  fitness  of  each  other,  prior  to  and 
since  the  said  decree,  but  the  district  judge,  as  shown  by  conclusions 
on  file,  held  that  the  territorial  decree  was  binding  on  him  under  the 
Constitution  and  laws  of  the  United  States ;  and,  as  is  evidenced  by  the 
certificate  to  the  statement  of  facts,  the  court  refused  to  consider  as 
evidence  on  the  trial  any  evidence  of  any  fact  that  occurred  prior  to 
the  decree  of  divorce  in  New  Mexico  excepting  the  proceeding  in  said- 
New  Mexico  court  as  set  out  and  shown  in  "Exhibit  A  hereto  attached/* 
This  exhibit  consists  merely  of  the  pleadings  and  decree. 

It  is  made  quite  clear  that  the  judge  treated  the  decree  as  res  adju- 
dicata  absolutely,  and  as  entitling  the  father  to  possession  of  the  child, 
and  that  all  he  could  consider  was  evidence  of  changed  conditions  of 
the  parties  since  the  said  decree,  bearing  on  their  fitness  and  the  best 
interests  of  the  child.  The  judge  expresses  his  conclusion  in  these 
words:  "I  find  that  since  the  decree,  or  the  modified  or  amplified 
decree  as  to  the  custody  of  the  child,  there  has  been  no  material  change 
in  the  status  or  condition  of  said  parties  as  to  their  fitness  or  qualifica- 
tion as  proper  custodians  of  said  child."  In  other  words  the  New 
Mexico  decree  was  held  to  determine  all  facts  existing  prior  to  its  date 
in  favor  of  the  father's  right  to  its  custody,  and  only  such  facts  could 
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be  considered  to  disturb  that  adjudicated  right  as  may  have  come  into 
existence  since  that  time. 

We  were  of  opinion  that  the  judge  was  in  error  in  giving  such  effect 
to  the  decree  in  this  character  of  case,  and  filed  an  opinion  so  holding, 
but  on  motion  for  rehearing  we  certified  the  question  to  the  Supreme 
Court,  and  in  the  opinion  of  the  Supreme  Court  delivered  in  answer  to 
the  question  (96  Texas,  472,  7  Texas  Ct.  Eep.,  238)  the  view  of  the 
district  judge  was  sustained.  It  being  our  duty  to  observe  and  follow 
the  decision  of  the  Supreme  Court  in  the  disposition  of  the  case,  we 
hold  there  was  no  error  in  giving  the  territorial  judgment  such  effect. 

This  practically  disposed  of  the  first,  fourth  and  ninth  assignments 
of  error.  Also  the  second,  under  which  the  contention  is  made  that 
the  court  erred  in  the  conclusion  that  the  child  is  now  being  unlawfully 
detained  by  its  mother  at  El  Paso,  Texas.  Under  the  decree  the  cus- 
tody of  the  child  appertained  to  the  father,  and  the  removal  of  the 
child  from  New  Mexico  and  its  retention  by  the  mother  being  contrary 
in  fact  to  and  in  defiance  of  its  terms,  the  conclusion  was  not  error. 
The  fifth  and  sixth  assignments  are  not  sustained.  The  New  Mexico 
decree  and  the  pleadings  upon  which  it  was  rendered  were  sufficient, 
without  the  testimony  upon  which  the  court  acted.  The  seventh  also 
can  not  be  sustained,  because  under  our  statute  a  child  under  14  years 
of  age  is  not  permitted  to  choose  its  guardian.  Nor  the  eighth,  which 
challenges  the  court's  finding  of  fact,  viz.,  "That  relator  is  engaged  in 
a  prosperous  business  at  Rinion,  and  is  amply  able  to  care  for  and  edu- 
cate the  child/'  The  testimony  sufficiently  supports  the  conclusion  in 
all  material  respects. 

The  Supreme  Court  in  its  opinion  states  that  evidence  of  prior  con- 
duct (to  the  decree)  of  either  party  can  not  be  introduced,  except  to 
corroborate  some  evidence  of  similar  conduct  which  was  developed  since 
the  original  decree.  Nothing  in  the  way  of  conduct  was  developed 
since  the  decree  which  would  give  application  to  this  rule. 

The  motion  for  rehearing  is  granted,  and  the  judgment  affirmed. 
The  opinion  heretofore  filed  by  this  court  will  be  withdrawn. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  motion  cites  the  following  testimony  by  appellant:  "At  one 
time  he  (speaking  of  relator)  choked  me  and  tore  my  clothes  off  from 
me  and  cursed  me  and  broke  the  catch  on  the  door  and  took  the  child 
out  of  my  possession  by  force.  This  was  on  the  Saturday,  the  day  I 
was  to  have  the  custody  of  the  child  under  the  order  of  the  court/' 
And  appellant  states  that  this  conduct  was  subsequent  to  the  New  Mexico 
decree  granting  the  custody  of  the  child  to  relator.  We  find  from  the 
record  that  the  original  decree  of  the  New  Mexico  court  of  May  5,  1899, 
granted  the  divorce,  awarded  the  custody  of  the  child  to  relator,  "until 
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the  further  order  of  the  court,"  and  ordered  that  defendant  "be  per- 
mitted by  said  plaintiff  to  have  access  to  and  visit  said  Effie  Lee  Elliott, 
her  daughter,  once  during  eadi  and  every  week  at  such  times  as  said 
defendant  shall  designate,  and  at  such  place  or  places  as  shall  afford  said 
defendant  reasonable  time  and  facility  for  making  such  visits,  until 
the  further  order  of  this  court  in  the  premises." 

On  September  6,  1901,  plaintiff  filed  a  petition  for  modification  and 
amplication  of  "the  terms  of  its  several  judgments  and  decrees  hereto- 
fore entered  relative  to  the  custody  and  control  of  the  infant  child  of 
the  parties  hereto,"  setting  forth,  among  other  things,  the  terms  of  the 
original  decree,  alleging  also  that  by  virtue  of  a  supplemental  decree 
of  August  5,  1899,  plaintiff  was  permitted  to  place  said  child  in  the 
Academy  of  Visitation  conducted  by  the  Sisters  of  Loretta  at  Las 
Cruces,  N.  M.;  also,  "that  thereafter,  on  October  24,  1899,  a  second 
supplemental  decree  was  entered  herein,  whereby  said  defendant  was 
awarded  the  custody  of  said  infant  child,  without  interference  from  the 
plaintiff  or  anyone  else  the  whole  of  Saturday  of  each  and  every  week 
until  the  further  order  of  the  court,  subject  to  the  restriction  that  de- 
fendant should  not  remove  said  child  from  the  town  of  Las  Cruces." 
Defendant  opposed  this  petition,  and  herself  prayed  for  the  absolute 
custody  of  the  child  for  matters  stated  in  her  answer.  The  final  decree 
thereon  was  on  April  29,  1902,  which  awarded  plaintiff  the  absolute 
custody  of  the  child,  providing  that  it  might  visit  its  mother  during  the 
month  of  July  in  each  year,  within  the  Territory,  the  child  not  to  be 
removed  from  the  Territory. 

The  supplemental  decrees  are  not  set  forth  in  the  record  from  the 
NeW  Mexico  court,  but  there  was  no  denial  of  them  by  defendants  plead- 
ing, and  her  pleading  itself  refers  to  a  supplemental  decree,  and  the 
very  testimony  in  question  and  above  quoted  recognizes  that  there  was 
a  supplemental  or  provisional  order  allowing  her  to  have  the  child  on 
Saturdays.  The  conduct  which  is  referred  to  in  the  testimony  quoted 
occurred  while  the  supplemental  order  was  in  force,  and  must  have 
antedated  the  final  decree.  Consequently  it  was  not  conduct  which 
occurred  since  the  adjudication  of  the  matter  by  the  New  Mexico  court. 

With  this  explanation  the  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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W.  A.  Poling  v.  San  Antonio  &  Abansas  Pass  Railway 

Company. 

Decided  May  20,  1903. 

1. — Master  and  Servant— Railroad  Hospital  Service— Incompetent  Physician — Evi- 
dence. 

Where,  in  an  action  by  an  employe  against  a  railroad  for  damages  caused 
by  an  incompetent  physician  employed  in  the  company's  hospital,  the  physician 
had  testified  that  he  had  no  diploma,  it  was  harmless  error  for  the  court  to 
exclude  evidence  that  such  physician  was  not  a  graduate  of  a  medical  college, 
because  he  had  no  diploma. 

2. — Same — Certificate — Evidence. 

Where  such  physician  had  been  granted  a  certificate  to  practice  medicine 
by  the  proper  board  of  medical  examiners,  evidence  was  not  admissible  to  show 
that  he  had  not  been  properly  examined  by  the  board. 

3. — Same — Opinion. 

It  was  not  competent  for  another  physician  who  had  never  examined  the 
company's  doctor,  but  had  practiced  medicine  in  the  same  town  with  him  for 
eight  years,  to  testify  that  he  did  not  consider  him  well  versed  in  the  elemen- 
tary branches  of  medicine. 

4. — Same — Hearsay. 

An  account  of  the  proceedings  of  the  board  of  medical  examiners,  published 
in  a  newspaper  in  the  county  of  the  physician's  residence,  was  not  admissible,  it 
not  being  shown  to  have  ever  been  brought  to  the  attention  of  the  defendant 
company. 

5. — Same — License  to  Practice — Record. 

The  company's  physician  having  obtained  a  certificate  from  the  board  of 
medical  examiners  and  deposited  it  for  record  with  the  clerk  of  the  county  and 
district  court,  this  pretermitted  any  issue  as  to  his  being  a  licensed  physician, 
although  the  clerk  wrongly  recorded  it  with  the  county  court  records,  instead  of 
those  of  the  district  court. 

6. — Same — Hospital  Fund— Ordinary  Care. 

Where  a  railroad  retains  a  certain  sum  monthly  from  the  wages  of  its  em- 
ployes for  the  purpose  of  supporting  a  hospital  for  their  benefit,  but  derives  no 
profit  therefrom,  it  is  required  to  use  only  ordinary  care  in  selecting  a  physician 
for  such  hospital,  and  where  it  uses  such  care  it  is  not  liable  to  an  employe  for 
injuries  to  him  caused  by  such  physician's  improper  treatment. 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before  Hon. 
Stanley  Welch. 

J.  C.  Scott,  for  appellant. 

Stayton  &  Berry,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  appellee  to  recover  $20,000  damages  for  the  loss  of  sight  in  his 
left  eye,  alleged  to  have  been  occasioned  by  the  negligence  of  the  defend- 
ant company.  The  substance  of  the  allegations  of  plaintiffs  cause  of 
action  is  that  on  or  about  April  17,  1897,  while  he  was  in  the  employ 
of  the  defendant  as  its  station  agent  at  Kerrville,  he  was,  against  his 
will,  required  by  the  company  to  sign  an  agreement,  the  purport  of 
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which  was  to  authorize  the  defendant  to  deduct  from  his  wages  50  cents 
per  month  to  be  appropriated  by  the  company  as  a  hospital  fee  to  be 
used  in  the  care  and  treatment  of  its  servants  for  personal  injuries  or 
sickness  incurred  by  them  while  in  its  service.  That  at  or  about  the 
time  stated,  defendant  had  in  its  service,  as  physician  at  Kerrville,  one 
E.  Palmer,  whose  duty  it  then  was  to  furnish  medical  attention  to  plain- 
tiff as  an  employe  of  the  company,  and  its  other  employes  when  such 
attention  was  needed;  that  Palmer  was  not  a  competent  physician,  or 
legally  qualified  as  such  to  practice  medicine;  that  this  was  known  to 
the  defendant  when  it  employed  him  as  a  physician  and  retained  him 
in  its  service  with  such  knowledge  of  his  incompetency;  that  on  or 
about  the  date  aforesaid  some  foreign  substance  got  in  plaintiff's  eye, 
and  he  applied  to  Palmer,  as  the  company's  physician,  to  remove  the 
substance,  and  treat  his  eye  for  the  injuries  inflicted  by  it,  and  that 
Palmer,  on  account  of  his  incompetency,  so  negligently  treated  his  eye 
as  to  cause  plaintiff  the  loss  of  its  sight  therefrom.  It  was  also  alleged 
that  the  defendant  exercised  no  care  in  the  selection  of  Palmer  as  its 
physician,  and  negligently  and  carelessly  retained  him  in  its  service 
as  such  after  knowledge  had  been  brought  hame  to  it  of  his  incom- 
petency. 

The  defendant,  after  answering  by  a  general  denial,  plead  that  plain- 
tiff was  not  treated  for  hi6  injured  eye  by  Palmer,  as  the  physician  of 
the  company,  but  that  plaintiff  employed  him  to  minister  such  treat- 
ment as  his  private  physician;  that  when  plaintiff  applied  to  Palmer 
for  treatment,  he,  having  lived  in  Kerrville  for  a  long  time  where 
Palmer  was  engaged  in  the  general  practice  of  medicine,  knew,  if 
Palmer  was  incompetent,  of  his  incompetency  to  practice  his  profes- 
sion; and  that  the  defendant  exercised  ordinary  care  in  employing 
Palmer  as  physician  in  its  service,  and  to  ascertain  hi?  efficiency  during 
the  time  of  his  employment  to  practice  medicine,  and  that  if  plaintiff 
was  injured  by  the  negligence  of  Palmer,  the  company  was  not  liable 
for  the  consequences  of  such  negligence. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant,  from  which  the  plaintiff  has  appealed. 

The"  evidence  developed  upon  , the  trial  shows  the  following  facts: 
That,  as  alleged  by  the  plaintiff,  the  defendant  exacted  from  him  and 
its  other  employes  50  cents  each  per  month,  to  be  taken  from  their 
wages,  as  a  hospital  fee  to  be  used  in  the  treatment  of  the  company's 
servants  for  sickness  and  personal  injuries  received  while  in  its  employ- 
ment. This  fee,  however,  was  not  exacted  or  appropriated  by  the  com- 
pany for  its  profit,  but  simply  for  the  benefit  of  its  employes  from  whom 
it  was  collected.  The  fund  realized  from  its  collection  was  not  sufficient 
to  defray  the  expenses  for  hospital  and  physician's  services  for  which 
it  was  designed,  and  the  deficit  was  made  up  and  paid  by  the  company 
itself.  At  the  time  plaintiff  alleges  the  injury  to  his  eye,  Dr.  Palmer 
was  in  the  employment  of  the  defendant  at  Kerrville  as  its  physician 
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for  the  treatment  of  its  employes  in  sickness  and  for  personal  injuries. 
Before  employing  him  the  company,  through  its  medical  director,  made 
diligent  inquiry  of  responsible  and  intelligent  citizens  in  and  around 
Kerrville,  where  Palmer  had  been  engaged  in  the  practice  of  medicine 
for  nearly  twenty  years,  as  to  his  competency.  The  information 
received  by  the  company  in  response  to  such  inquiries  was  that  Palmer 
was  a  competent  physician  and  skilled  surgeon,  and  fully  capacitated 
to  discharge  the  duties  for  which  he  was  employed  by  the  company. 
His  general  reputation  in  and  around  Kerrville  as  a  competent  phy- 
sician and  surgeon  was  good,  and  such  reputation  continued  until  this 
case  was  tried.  Palmer,  according  to  his  own  testimony,  never  had  a 
diploma  to  practice  medicine.  On  the  15th  of  August,  1892,  the  board 
of  medical  examiners  of  the  Thirty-eighth  judicial  district  of  the  State 
of  Texas  issued  Palmer  a  certificate  that  he  was  duly  qualified  to  prac- 
tice as  a  physician  and  surgeon  in  accordance  with  the  laws  of  the  State 
of  Texas.  This  certificate  was  signed  by  the  president  and  secretary  of 
the  board,  and  on  the  7th  day  of  November,  1892,  was  handed  by 
Palmer  to  A.  E.  McFarland,  who,  the  testimony  shows,  was  at  that 
time  the  clerk  of  the  district  and  county  courts  of  Kerr  County,  for 
record,  and  was  on  that  day  filed  by  him  for  record,  but  by  mistake, 
instead  of  being  recorded  in  the  office  of  the  district  clerk,  was  recorded 
in  that  of  the  county  clerk,  and  was  never  recorded  in  the  office  of  the 
district  clerk  until  August  27,  1900. 

On  or  about  April  17,  1897,  the  plaintiff  got  some  foreign  substance  in 
his  eye,  and  applied  to  Dr.  Palmer  to  remove  it.  Upon  examination 
the  doctor  found  nothing  in  his  eye,  but  discovered  its  lid  was  granu- 
lated, and  treated  it  for  the  granulation.  His  treatment,  according  to 
the  testimony  of  the  physicians,  was  such  as  is  ordinarily  given  by  com- 
petent physicians  in  such  cases.  However,  Dr.  Palmer,  finding  in  the 
progress  of  his  treatment  that  the  disease  of  the  lid  was  more  aggra- 
vated than  he  thought  upon  hi6  first  examination,  sent  plaintiff  to  San 
Antonio  to  a  skilled  oculist  for  examination  and  treatment.  The  diag- 
nosis of  the  oculist  in  San  Antonio  was  the  same  as  Dr.  Palmer's,  and 
he  pronounced  the  treatment  that  had  been  given  by  Palmer  as  the 
proper  remedy  to  be  administered  for  the  disease,  and  sent  the  patient 
back  to  Kerrville,  telling  him  that  Dr.  Palmer  could  treat  him  as  well 
as  he  could.  It  finally  developed  upon  further  examination  and  treat- 
ment that  plaintiff's  eyeball  was  injured  in  some  way  to  the  extent  that 
the  sight  in  his  left  eye  was  practically  lost. 

As  to  whether  Dr.  Palmer  treated  plaintiff  in  his  capacity  as  a  phy- 
sician and  surgeon  for  the  defendant  or  as  plaintiffs  private  physician, 
the  testimony  is  conflicting;  and  upon  this  issue  we  conclude  as  a  fact 
that  the  treatment  given  was  not  as  the  physician  of  the  company,  but 
as  plaintiff's  private  physician.  We  also  conclude  that  the  defendant 
used  ordinary  care  in  the  selection  of  Dr.  Palmer  as  its  physician  and 
surgeon;  that  he  was  a  competent  physician  and  surgeon,  and  fully 
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qualified  to  discharge  the  duties  of  his  employment;  and  that  the  loss 
of  sight  in  plaintiff's  eye  was  not  caused  either  by  the  negligence  of 
defendant  or  of  Dr.  Palmer. 

Conclusions  of  Law. — 1.  The  plaintiff  was  not  prejudiced  by  the 
refusal  of  the  court  to  permit  the  witness  Everett's  testimony,  that  "E. 
Palmer  was  not  a  graduate  of  a  medical  college  because  he  did  not  pos- 
sess a  diploma/'  to  be  introduced  in  evidence,  for  the  reason  that  Dr. 
Palmer  himself  testified  that  he  had  no  diploma.  The  testimony  of 
Palmer  settled  the  fact  that  he  had  no  diploma,  and  the  additional 
reason  given  by  the  witness  in  the  answer  for  his  conclusion  that  Dr. 
Palmer  had  no  diploma,  is  immaterial. 

2.  As  to  whether  Dr.  Palmer  stood  an  examination  before  the  board 
of  medical  examiners  that  issued  him  the  certificate  referred  to  author- 
izing him  to  practice  medicine,  is  immaterial  to  any  issue  in  this  case. 
The  certificate  was  issued  to  him,  and  as  to  whether  the  board  acted 
irregularly  in  its  issuance  can  not  be  made  a  subject  of  inquiry  in  this 
case.  Therefore  the  trial  court  did  not  err  in  excluding  the  evidence 
offered  by  the  plaintiff  to  prove  that  Dr.  Palmer  never  stood  an  examin- 
ation for  license  to  practice  medicine  in  Texas. 

3.  This  answer  of  the  witness  Everett, — "I  practiced  medicine  in  the 
same  town  Dr.  Palmer  did  nearly  eight  years,  and  did  not  consider  him 
well  versed  in  the  elementary  branches  of  medicine;  but  having  never 
examined  said  Palmer,  it  is  impossible  for  me  to  say  just  to  what 
extent  is  his  knowledge  of  medicine,  and  his  ability,  qualification  and 
fitness  for  the  practice  of  medicine  in  its  various  branches,  i.  e.,  anatomy, 
physiology,  pathological  anatomy,  pathology,  surgery,  practice  of  medi- 
cine, etc.," — is  immaterial  upon  the  issue  as  to  whether  the  defendant 
exercised  ordinary  care  in  employing  Palmer  as  its  physician,  for 
according  to  the  answer  itself,  the  witness  shows  that  it  was  impossible 
for  him  to  state  the  extent  of  Palmer's  knowledge  of  medicine.  That 
he  did  not  consider  Palmer  well  versed  in  the  elementary  branches  of 
the  profession  is  shown  by  the  answer  to  be  simply  the  opinion  of  the 
witness  without  knowledge  of  facts  for  its  basis. 

4.  We  can  not  perceive  upon  what  principle  it  can  be  contended 
that  the  publication  in  the  Kerrville  News,  a  newspaper  published  and 
circulated  in  Kerr  County,  Texas,  of  date  February  1,  1894,  of  the  pro- 
ceedings of  the  medical  board  of  examiners  of  the  Thirty-eighth  judicial 
district,  could  be  admitted  in  evidence  in  this  case.  Such  publication 
was  purely  hearsay,  and  there  was  no  evidence  introduced  or  offered 
tending  even  to  show  that  the  defendant  company  had  any  knowledge 
of  it,  either  at  the  time  or  after  it  employed  Dr.  Palmer  as  its  physician. 

5.  As  we  have  before  intimated,  the  certificate  issued  by  the  author- 
ized board  of  medical  examiners  and  deposited  for  record  on  the  7th 
day  of  November,  1892,  with  the  county  and  district  clerk  of  Kerr 
County,  was  sufficient  in  law  to  authorize  him  to  practice  medicine  in 
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that  county  and  pretermitted  any  issue  as  to  his  being  a  licensed  phy- 
sician under  the  laws  of  this  State,  and  the  court  did  not  err  in  instruct- 
ing the  jury  to  that  effect.  Besides,  from  the  nature  and  character 
of  this  suit,  and  the  evidence  developed,  it  may  be  questioned  as  to 
whether  or  not  Palmer  was  a  licensed  physician  under  the  laws  of  Texas 
could  be  made  an  issue  in  this  case. 

6.  The  court  did  not  err  in  either  of  these  paragraphs  of  its  charge : 
"In  this  case  the  plaintiff  has  failed  to  show  that  the  defendant  has 

retained  for  its  own  benefit  and  profit  the  hospital  fund  of  50  cents  per 
month  from  each  of  its  employes,  but  all  the  evidence  shows  that  the 
defendant  company  derives  no  profit  from  the  retention  of  said  hospital 
fund  from  its  employes,  nor  has  it  designed  same  for  profit,  and  that 
therefore  in  this  case  the  only  measure  of  duty  owing  to  the  said  plain- 
tiff by  the  said  defendant,  arising  from  its  agreement  to  furnish  him 
with  medical  attention  when  needed,  was  the  use  of  ordinary  care  to 
select,  employ  and  retain  a  competent  physician  as  its  local  physician 
at  the  town  of  Kerrville  for  the  treatment  of  plaintiff  and  the  other 
employes  of  defendant  in  case  of  sickness  or  injury." 

"If,  on  the  contrary,  you  believe  that  the  defendant,  the  San  Antonio 
&  Aransas  Pass  Kailway  Company,  selected,  employed  and  retained  Dr. 
E.  E.  Palmer  as  its  railway  physician  at  Kerrville,  and  that  in  select- 
ing, employing  and  retaining  him  it  used  ordinary  care,  that  is,  the 
care  that  an  ordinarily  prudent  person  would  have  used  to  select  a  com- 
petent physician,  you  will  find  a  verdict  for  the  defendant,  and  whether 
the  said  Dr.  Palmer  treated  the  eye  of  plaintiff  properly  or  not."  Kail- 
way  Co.  v.  Scott,  18  Texas  Civ.  App.,  321;  Southern  Pacific  Co.  v. 
Mauldin,  19  Texas  Civ.  App.,  166;  Railway  Co.  v.  Early,  28  Law. 
Rep.  Ann.,  546 ;  Eighny  v.  Railway  Co.,  27  Law.  Rep.  Ann.,  296 ;  Rail- 
way Co.  v.  Sullivan,  Id.,  840 ;  Railway  Co.  v.  Artist,  23  Law.  Rep.  Ann., 
581. 

7.  The  undisputed  evidence  shows  that  the  defendant  did  not  under- 
take to  furnish  and  provide  plaintiff  with  medical  attention  for  profit. 
Therefore  the  court  did  not  err  in  refusing  to  give,  at  plaintiff's  request, 
special  charge  number  1  as  complained  of  in  his  eighth  assignment. 

8.  What  we  have  said  in  regard  to  the  preceding  assignments  of  error 
demonstrates  that  the  court  did  not  err  in  failing  to  give  the  other 
special  charges  requested  by  the  plaintiff. 

9.  Our  conclusions  of  fact  dispose  of  the  assignment  which  com- 
plains of  the  insufficiency  of  the  evidence  to  support  the  verdict. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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Direct  Navigation  Company  v.  S.  L.  Davidson. 

Decided  May  20,  1903. 

1. — Bailment  Contract — Act  of  God. 

Where  the  contract  for  the  hire  of  a  boat  stipulated  that  it  should  be 
returned  in  as  good  condition  as  when  received,  the  obligation  to  so  return  it 
was  absolute,  and  not  avoidable  by  reason  of  the  act  of  God  or  other  vis  major, 
but  it  would  be  otherwise  if  there  were  no  such  contract  stipulation,  and  the 
rights  of  the  parties  were  such  as  arise  by  law  from  the  contract  of  bailment. 

2. — Same — Delivery  Back — Conversion. 

Where  the  hirer  of  a  boat,  after  using  it,  left  it  in  the  possession  and  con- 
trol of  the  owner,  and  never  afterwards  asserted  any  rights  thereto,  he  was  not 
liable  for  a  conversion  because  the  boat  was  not  delivered  to  the  owner  at  the 
place  called  for  by  the  contract,  and  the  evidence  being  undisputed  on  this  point, 
the  court  should  have  so  charged.  See  the* opinion  for  a  full  discussion  of  what 
is  requisite  to  constitute  a  conversion  by  a  bailee. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Baker,  Botts,  Baker  &  Lovett  and  C.  L.  Carter,  for  appellant 

J.  H.  Davenport  and  R.  W.  Franklin,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Davidson 
against  the  Direct  Navigation  Company  to  recover  damages  for  an 
alleged  breach  of  a  contract  for  the  hire  of  plaintiff's  boat  "Pearl,"  and 
himself  as  engineer  on  said  boat,  by  defendant  company.  It  was  alleged 
that  the  defendant  agreed  to  pay  plaintiff  a  reasonable  rent  for  the 
boat  during  the  time  of  its  use,  and  to  return  her  to  him  at  Houston, 
Texas,  in  as  good  condition  as  she  was  when  plaintiff  delivered  her  to 
the  company;  that  defendant  also  employed  plaintiff  at  the  rate  of  $3 
per  day  as  an  engineer  upon  said  boat,  and  that  he  worked  thereon  in 
such  capacity  for  the  defendant  seven  days,  during  which  time  the 
"Pearl"  was  used  by  the  company  in  searching^  for  barges,  vessels  and 
other  property  of  the  defendant  lost  in  the  September  storm  of  1900; 
that  during  the  time  the  boat  was  in  defendant's  possession  it  negli- 
gently tied  it  to  the  wharf  at  Galveston  in  such  a  manner  as  to  cause 
it  to  beat  and  pound  against  the  wharf,  and  thereby  became  injured; 
that  other  injuries  and  losses  were  sustained  to  the  boat  and  equipments 
by  defendant's  negligence,  whereby  the  boat  and  its  machinery  was  so 
damaged  as  to  be  rendered  worthless;  that  the  reasonable  rental  of  the 
boat  during  the  time  she  was  in  the  possession  and  use  of  the  defendant 
was  $10  per  day  for  seven  days,  and  that  the  defendant  failed  to  return 
the  boat  to  him  at  Houston  in  as  good  condition  as  she  was  when 
received.     The  damages  prayed  for  are  $5000. 

The  defendant  answered  (1)  by  general  denial;  (2)  specially  plead- 
ing that  it  owed  plaintiff  no  sum  whatever,  but  that  the  consideration 
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for  the  use  of  the  boat  and  services  of  plaintiff  had  been  fully  adjusted 
and  satisfied  in  accordance  with  the  terms  of  the  contract  between  them, 
and  that  after  the  use  of  the  boat  by  defendant,  it  was  placed  at  the 
disposition  of  plaintiff  in  accordance  with  his  instructions  and  direc- 
tions, subject  to  his  control;  (3)  that  if  there  were  any  damages  or 
injuries  or  loss  done  to  the  boat  or  any  property  of  plaintiff,  it  was  not 
through  the  negligence  of  defendant,  but  was  caused  by  high  seas  and 
storms,  the  acts  of  God  which  were  beyond  defendant's  control;  and 
(4)  that  if  the  boat  was  damaged  or  injured,  or  property  lost  and 
destroyed,  such  was  caused  and  contributed  to  by  plaintiff's  negligence 
and  inattention  to  duty  in  that  he  was,  as  its  engineer,  in  charge  of  the 
machinery,  etc.,  and  by  the  exercise  of  ordinary  care  could  have  pre- 
vented the  occurrence  of  any  such  damages. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $458.10. 

There  was  a  conflict  in  the  evidence  upon  the  question  as  to  whether 
the  defendant,  at  the  time  it  procured  plaintiffs  boat,  agreed  that  it 
would  return  her  to  him  at  Houston  in  as  good  condition  as  she  was 
when  delivered  to  defendant  by  the  plaintiff.  Upon  this  issue  the  court 
instructed  the  jury  that  if  the  agreement  was  as  alleged  and  contended 
by  plaintiff,  and  if  they  should  believe  that  he  accepted  her  delivery  at 
Clinton  instead  of  Houston,  but  if  the  boat  was  not  delivered  in  as  good 
condition  as  she  was  when  delivered  to  defendant  at  Houston,  &nd  her 
defective  condition  was  due  to  the  use  to  which  she  had  been  put,  they 
would  find  for  plaintiff  the  difference,  if  any,  between  her  market  value 
in  the  condition  in  which  she  was  when  turned  over  to  defendant,  and 
her  market  value  in  the  condition  defendant  delivered  her  to  plaintiff 
at  Clinton.  There  was  no  error  in  this  part  of  the  charge  of  which 
the  defendant  had  any  right  to  complain.  If  the  contract  was  as 
alleged  by  plaintiff,  it  differed  materially  from  an  ordinary  contract  of 
bailment,  and  the  rights  and  obligations  of  the  parties  are  to  be  de- 
termined by  the  special  contract,  and  are  not  such  as  the  law  would 
raise  and  impose  in  the  absence  of  an  express  agreement.  Parties  to  a 
contract  of  bailment  may  substitute  a  special  contract  for  the  one 
implied  by  law ;  and  when  this  is  done,  the  express  agreement  determines 
the  rights  and  liabilities  of  the  parties  arising  from  the  bailment. 
Parker  v.  Tiffany,  52  111.,  286;  Remick  v.  Atkinson,  11  K  H.,  256; 
Hale  on  Bailments,  28.  By  such  special  agreement  the  bailee  may  be 
relieved  of  all  liability  except  for  his  fraud  or  negligence,  or  he  may 
become  an  insurer,  and  as  such  absolutely  liable  for  any  loss,  injury 
or  damage  to  the  property.  If  the  contract  was  such  as  was  alleged  and 
testified  to  by  plaintiff,  then  defendant's  obligation  to  return  the  boat 
to  him  in  as  good  condition  as  when  received  was  absolute,  and  could 
not  be  avoided  by  the  act  of  God,  the  public  enemy,  or  any  vis  major. 
If  there  was  no  special  contract  of  bailment,  such  as  was  alleged,  the 
rights  and  liabilities  of  the  parties  would  be  such  as  arise  and  are 
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imposed  by  law,  and  evidence  upon  the  question  as  to  whether  the 
injuries  or  damages  done  to  the  boat  were  caused  by  defendant's  negli- 
gence or  the  act  of  God  would  be  admissible  upon  the  question  of 
defendant's  liability,  and  the  law  upon  such  issues  arising  from  the 
pleadings  and  evidence  should  be  submitted  to  the  jury. 

The  undisputed  evidence  in  this  case  shows  that  when  the  defendant 
was  through  with  the  boat,  it  left  her  at  Clinton  in  possession,  under 
dominion  and  control  of  the  plaintiff;  that  it  never  afterwards  exer- 
cised or  asserted  any  control,  ownership  or  rights  to  the  boat.  Under 
these  undisputed  facts,  though  the  boat  was  not  delivered  to  plaintiff 
at  Houston,  there  was  no  conversion  of  her  by  the  defendant,  nor  would 
any  liability  rest  upon  the  navigation  company  as  for  a  conversion  of 
the  boat  under  such  facts.  To  constitute  a  conversion  there  must  be 
such  an  intention  of  deviation  from  the  contract  as  would  be  tanta- 
mount to  an  assertion  of  right  or  dominion  over  the  property  incon- 
sistent with  the  bailor's  rights  of  ownership.  Van  Zile  on  Bailm.,  sec. 
126.  Acts  which  do  not  in  themselves  imply  an  assertion  of  title  or  of 
the  right  of  dominion  by  the  bailee  over  the  property,  will  not  sustain 
an  action  for  conversion,  unless  done  with  the  intention  to  deprive  the 
owner  of  it  permanently  or  temporarily,  or  unless  there  has  been  a 
demand  for  the  property  and  the  neglect  or  refusal  to  deliver  it,  which 
are  evidence  of  a  conversion,  because  they  are  evidence  that  the  defend- 
ant in  withholding  it  claims  the  right  to  withhold  it,  which  is  a  claim 
of  right  or  dominion  over  it.  Spooner  v.  Manchester,  133  Mass.,  270; 
Wilson  v.  McLaughlin,  107  Mass.,  587;  Hale  on  Bailm.,  189.  There- 
fore, the  court  erred  in  instructing  the  jury  "that  if  they  believe  from 
the  evidence  plaintiff  did  not  agree  to  receive  the  boat  at  Clinton,  and 
if  from  the  evidence  they  believe  the  defendant  never  delivered  said 
boat  to  plaintiff,  to  find  for  him  such  sum  as  from  the  evidence  they 
believe  to  be  the  reasonable  market  value  of  the  boat  in  the  condition 
in  which  she  was  when  delivered  to  defendant,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  the  date  when  she  should  have 
been  delivered  to  plaintiff  in  Houston ;"  and  in  not  instructing  the  jury 
at  the  request  of  the  defendant  "that  the  proof  fails  to  sustain  the  alle- 
gation of  plaintiff  that  defendant  has  converted  the  boat  sued  for  to  its 
own  use,  and  therefore  defendant  was  not  liable  to  plaintiff  for  the  same 
or  its  value." 

It  can  not  be  said  from  the  evidence  that  the  jury  did  not  find  for 
the  plaintiff  upon  the  theory  that  defendant  had  converted  the  boat  to 
its  own  use,  and  its  liability  under  the  charge  of  the  court  was  not  for 
her  full  value,  with  interest  from  the  time  she  should  have  been  deliv- 
ered to  plaintiff  at  Houston. 

For  reason  of  the  prejudicial  errors  to  the  defendant  indicated,  the 
judgment  of  the  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  Barr  v.  John  R.  Cardiff. 

Decided  May  20,  1903. 

1.— Judicial  Notice— Growing  of  Rice. 

Since  courts  will  take  judicial  notice  of  the  phenomena  of  vegetable  life  and 
growth,  they  may  take  such  notice  of  the  fact  that  rice  can  not  be  cultivated 
and  grown  to  maturity  without  water. 

2. — Contract  to  Procure  a  Tenant  Construed. 

A  contract  by  which  defendant  agreed  to  rent  plaintiff's  land  to  a  tenant 
who  could  carry  himself  with  feed,  provisions,  etc.,  and  plant  400  acres  in  rice, 
did  not  bind  that  the  land  should  in  any  event  be  planted,  but  only  that  a 
tenant  would  be  secured  able  to  carry  himself  and  to  so  plant,  and  where  the 
failure  to  plant  arose  solely  from  the  inability  of  a  water  company  to  supply 
the  tenant  with  water,  defendant  was  not  liable. 

3. — Garnishment — Grounds  Not  Existing— Belief. 

Where  the  ground  upon  which  plaintiff's  garnishment  was  sued  out  did  not 
exist  in  fact,  it  was,  as  to  plaintiff's  liability  for  the  actual  damages  caused 
thereby,  immaterial  that  plaintiff's  agent  who  made  the  affidavit  therefor  be- 
lieved in  its  existence. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

L.  B.  Moody,  for  appellant. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant  to 
recover  damages  for  an  alleged  breach  of  that  part  of  a  contract  between 
the  parties  set  out  in  our  conclusions  of  fact.  A  writ  of  garnishment 
was  also  sued  out  and  served  in  the  cause. 

The  defendant  denied  the  breach  of  the  contract,  and  plead  that  he 
did  everything  in  its  performance  that  he  obligated  himself  to  do,  and 
plead  in  reconvention  damages  for  wrongfully  suing  out  the  garnish- 
ments The  question  as  to  whether  the  contract,  was  broken  was  the 
crucial  issue  in  the  case.  It  was  submitted  to  the  court  without  a  jury, 
and  determined  in  favor  of  the  defendant,  and  from  the  judgment  ren- 
dered against  the  plaintiff  he  has  appealed. 

In  a  contract  for  the  sale  of  a  certain  tract  of  land,  entered  into 
between  the  parties  on  January  21,  1901,  in  which  contract  the  defend- 
ant is  referred  to  as  "party  of  the  first  part,"  and  plaintiff  as  "party  of 
the  second  part,"  as  a  part  of  the  consideration  for  the  sale,  the  follow- 
ing paragraph  occurs:  "First  party  hereby  agrees  to  rent  said  land  to 
a  good,  reliable  tenant,  who  can  carry  himself  with  feed,  provisions, 
etc.,  and  to  plant  not  less  than  400  acres  of  land  to  rice  this  year,  the 
rent  of  said  land  to  be  one-fifth  of  the  crop  delivered  at  the  thresher, 
the  tenant  to  pay  the  water  rent  in  addition  to  this  rental." 

The  plaintiff  alleged  as  his  cause  of  action  the  failure  and  refusal 
of  the  defendant  to  carry  out  his  promise  and  obligation  to  rent  said 
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land  for  plaintiff  to  a  tenant  as  thus  provided,  and  that  by  reason  thereof 
the  land  was  not  planted  in  rice  during  that  year.  That  had  defendant 
complied  with  his  obligation,  plaintiff  would  have  received  by  way  of 
rental  for  said  land,  according  to  the  terms  of  the  contract,  800  bags 
of  rice,  each  weighing  162  pounds,  and  each  of  the  reasonable  value  of 
$3  per  bag,  and  that  by  reason  of  defendant's  default  he  did  not  receive 
6aid  rice  or  any  part  thereof,  to  his  damage  in  the  sum  of  $2400. 

The  undisputed  evidence  shows  that  the  defendant  did  for  the  year 
1901  rent  the  land  for  plaintiff  to  a  good,  reliable  tenant,  who  could 
carry  himself  with  feed,  provisions,  etc.,  to  plant  not  less  than  400 
acres  of  the  land  in  rice  for  that  year;  that  the  tenant,  in  pursuance 
of  the  contract  of  rental,  went  into  possession  of  the  premises,  entered 
into  a  contract  with  the  Eaywood  Canal  Company  to  furnish  water 
for  the  purpose  of  planting  and  cultivating  said  number  of  acres  of 
land  to  rice ;  that  after  the  tenant  had  planted  a  part  of  the  land,  the 
canal  company  notified  him  that  it  was  unable  to  and  would  not  furnish 
the  supply  of  water  for  its  cultivation.  There  being  no  other  means  of 
procuring  water  necessary  to  the  cultivation  of  the  land  under  the  con- 
tract, the  tenant,  with  his  employes,  ceased  planting,  and  in  consequence 
no  rice  was  grown  on  the  premises. 

It  is  the  contention  of  plaintiff  that  because  the  tenant  to  whom  the 
land  was  rented  did  not  plant  the  400  acres,  he  is  entitled  to  recover 
from  the  defendant  the  damages  sued  for.  If  rice  could  not  have  been 
cultivated  and  grown  without  water,  it  were  useless  for  the  tenant  to 
plant  it  after  he  ascertained  that  water  would  not  and  could  not  be  sup- 
plied for  that  purpose.  Under  such  facts  the  tenant  would  simply 
have  lost  the  rice  planted,  as  well  as  the  time  and  labor  of  himself  and 
employes,  had  he  planted  the  rice,  and  the  plaintiff  would  in  no  way 
have  been  benefited.  There  is  nothing  in  plaintiff's  position  that  there 
is  no  evidence  tending  to  show  that  rice  can  not  be  cultivated  and  grown 
without  water.  The  contract  contemplates  and  provides  for  a  water 
rental  to  be  paid  for  by  the  tenant.  Besides,  courts  will  take  judicial 
notice  of  the  phenomena  of  vegetable  life  and  growth.  To  illustrate: 
It  is  held  that  judicial  notice  will  be  taken  of  maturity  and  immaturity 
of  the  cotton  crop  on  certain  dates.  Loeb  v.  Richardson,  74  Ala.,  311. 
Judicial  notice  will  be  taken  of  the  general  course  of  agriculture. 
Floyd  v.  Rix,  14  Ark.,  286,  58  Am.  Dec.,  374.  They  will  take  judicial 
notice  of  facts  of  unvarying  occurrence.  Dixon  v.  Nicholls,  39  111., 
372,  89  Am.  Dec,  312.  In  Meyers  v.  Menter,  88  N.  W.  Rep.,  662,  the 
Supreme  Court  of  Nebraska  took  judicial  cognizance  of  the  fact  that  in 
the  latitude  of  that  State  potatoes,  sugar  beets  and  turnips  are  not 
spontaneous  products  of  the  soil.  We  see  no  reason,  if  it  were  neces- 
sary, why  courts  of  Texas  should  not,  under  the  principle  of  evidence 
stated,  take  judicial  notice  of  the  fact  that  rice  can  not  be  planted,  culti- 
vated and  grown  to  maturity  without  water. 

When  the  contract  is  construed  in  the  light  of  its  nature  and  purpose, 
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we  do  not  think  that  it  intended  to  bind  the  defendant  that  the  land 
should  in  any  event  be  planted.  Its  fair  intendment  was  that  he  should 
only  furnish  a  tenant  able  to  provide  himself  with  provisions,  etc.,  who 
would  agTee  to  and  was  able  to  plant  not  less  than  400  acres  of  the 
ground  in  rice  during  the  year.  We  therefore  conclude  that  the  court 
did  not  err  in  holding  that  the  plaintiff  was  not  entitled  to  recover  in 
his  action  against  the  defendant. 

The  evidence  shows  that  the  ground  alleged  by  plaintiff  for  suing  out 
the  writ  of  garnishment  did  not  in  fact  exist,  and  that  by  reason  of 
the  wrongful  suing  out  and  service  of  the  writ  the  defendant  was 
actually  damaged  in  the  amount  found  by  the  trial  court.  As  the 
ground  for  the  writ  did  not  exist,  it  is  a  matter  of  no  moment  that 
plaintiff's  son,  an  agent  who  made  the  affidavit  therefor,  believed  its 
existence. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Henry  D.  and  W.  T.  Schumacher  rt  al.  v. 
John  W.  Schumacher  et  al. 

Decided  May  20,  1903. 

1.— Life  Insurance  Policy—Death  of  Beneficiary. 

Where  life  insurance  policies  were  made  payable  to  the  wife  of  the  insured, 
if  living,  and  if  not  living,  then  to  his  executors,  administrators  and  assigns, 
and  the  wife  died  before  the  insured,  the  policies  become,  on  his  death,  a  part 
of  his  estate,  to  be  administered  under  the  terms  of  his  wilL 

%. — Same — Will— Construction. 

Where  the  will  of  the  insured  did  not  mention  the  policies,  but  named  cer- 
tain of  the  testator's  children  as  his  residuary  legatees,  other  children  not  so 
named  could  claim  no  interest  in  the  proceeds  of  the  policies. 

Appeal  from  the  District  Court  of  Grimes.  Tried  below  before  Hon. 
J.  M.  Smither. 

W .  W .  Meachvm,  for  appellants. 

Haynes  Shannon,  for  appellees. 

JAMES,  Chief  Justice. — H.  D.  Schumacher,  a  son  of  Henry  Schu- 
macher, filed  this  suit  against  the  executors  and  the  other  nine  children  of 
said  Henry  Schumacher,  to  recover  a  one-tenth  interest  in  the  proceeds  of 
two  insurance  policies  on  the  life  of  said  Henry  Schumacher,  which  had 
been  received  by  his  executors. 

tW.  T.  Schumacher,  one  of  the  defendants,  being  in  like  position  as 

32  Civil— 32. 
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plaintiff  with  reference  to  the  fund,  adopted  plaintiff's  pleadings,  and 
also  claimed  a  one-tenth  interest  in  the  policies. 

The  statement  of  facts  shows  that  the  policies  were  payable  unto 
Emma  L.  Schumacher,  wife  of  Henry  Schumacher  of  Navasota,  Texas, 
"if  living,  and  if  not  living,  then  to  his  executors,  administrators  or 
assigns/'  Emma  L.  Schumacher  died  in  1893,  and  Henry  Schumacher 
died  in  May,  1901,  leaving  a  will  which  was  duly  probated,  in  which  the 
said  policies  are  not  mentioned,  but  which  contains  the  following  pro- 
vision: "I  will  and  bequeath  to  my  sons  and  my  daughters,  Robert 
Henry,  John  W.,  Ada  Wesson,  wife  of  Walter  B.  Wesson,  Minnie  J., 
Ella,  Emma,  Ruth  and  Baylor,  all  of  the  estate,  right,  title  and  interest 
in  possession,  reversion,  or  remainder  which  I  now  have,  or  may  have 
at  the  time  of  my  death,  of,  in  and  to  any  lands,  tenements,  heredita- 
ments, or  rents,  charges  upon  or  issuing  out  of  same,  or  shall  have  of, 
in  or  to  any  personal  property  whatever.  It  being  my  will  and  desire 
that  my  said  children,  Robert,  Henry,  John  W.,  Ada  Wesson,  wife  of 
W.  B.  Wesson,  Minnie  J.,  Ella,  Emma,  Ruth  and  Baylor,  shall  have 
all  of  the  property  that  I  now  possess  or  may  possess  at  the  time  of  my 
death,  both  real  and  personal,  or  mixed,  it  being  my  will  that  they  shall 
share  the  same  equally  between  them."  And  that  under  said  clause 
in  said  will,  H.  D.  Schumacher  and  W.  T.  Schumacher  have  no  inter- 
est in  and  to  the  remaining  estate  of  H.  Schumacher,  deceased. 

Demand  was  duly  made  of  John  W.  Schumacher,  temporary  admin- 
istrator of  said  estate  of  Henry  Schumacher,  deceased,  and  of  the 
executors  of  said  estate,  by  the  said  Henry  D.  Schumacher,  plaintiff, 
and  said  W.  T.  Schumacher,  defendant,  for  their  respective  shares,  one- 
tenth  each  of  the  said  moneys  collected  by  said  John  W.  Schumacher, 
temporary  administrator  of  said  estate,  upon  said  two  policies  of  insur- 
ance as  shown  in  paragraph  2  hereof,  which  was  refused  by  said  de- 
fendants. 

The  proceeds  of  the  policies  appear  to  have  been  received  by  the  inde- 
pendent executors  of  said  will.  The  statement  of  facts  supplement  the 
material  facts  above,  by  a  recital  which  we  copy,  as  it  serves  to  clearly 
illustrate  the  respective  contentions  on  those  facts : 

"That  upon  the  facts  aforesaid,  the  said  Henry  D.  Schumacher  and 
W.  T.  Schumacher  each  claim  that  under  the  provisions  of  said  two 
policies,  upon  the  death  of  the  said  Henry  Schumacher,  the  proceeds  of 
said  two  policies  belonged  to  said  ten  heirs  named  in  paragraph  4  of 
this  agreement,  as  the  children  of  the  said  Henry  Schumacher,  deceased, 
in  which  they  shared  equally,  i.  e.,  each  was  the  owner  of  one-tenth 
thereof,  and  that  the  temporary  administrator  and  executors  of  said 
estate  were  to  collect  said  moneys  and  pay  the  same  over  to  the  said 
ten  heirs  respectively,  they  being  appointed  by  said  Henry  Schumacher 
in  said  policies  as  trustees  for  the  purpose ;  but  the  said  John  W.  Schu- 
macher, administrator  pro  tern,  and  the  executors  of  the  said  estate  of 
Henry  Schumacher,  deceased,  claim  that  by  the  provisions  of  said  poli- 
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cies  and  the  will  of  said  Henry  Schumacher,  deceased,  as  given  in  para- 
graph number  5  hereof,  the  entire  proceeds  of  the  said  two  policies 
belonged  to  his  said  eight  legatees,  viz.,  Robert  Henry  Schumacher, 
John  W.  Schumacher,  Ada  Wesson,  wife  of  W.  B.  Wesson,  Minnie 
Schumacher,  Ella  Schumacher,  Emma  Schumacher,  Ruth  Schumacher, 
and  Baylor  Schumacher,  which  they  are  to  share  equally  between  them, 
i.  e.,  each  one-eighth  thereof,  and  that  said  Henry  D.  Schumacher  and 
William  T.  Schumacher  have  no  interest  therein. 

"That  is  to  say  that  the  executors  claim  that  the  proceeds  of  said 
policies  are  a  part  of  the  assets  of  the  estate  of  the  said  Henry  Schu- 
macher, deceased.  The  said  parties  to  this  suit  hereby  submit  to  the 
court  upon  the  agreed  statement  of  facts  aforesaid,  the  questions  of  law 
for  the  court  to  find,  to  whom  said  proceeds  of  said  policies  belong,  and 
to  render  its  judgment  thereon,  as  aforesaid,  each  and  all  said  parties 
reserving  their  right  of  appeal,  if  so  desired,  from  whatever  judgment 
the  court  may  render  in  the  case." 

The  trial  judge's  conclusion  of  law  was  as  follows :  "That  the  terms 
of  the  said  two  policies,  after  the  death  of  the  said  Emma  L.  Schu- 
macher, created  a  title  to  the  said  two  policies  absolute  in  Henry  Schu- 
macher, and  that  the  proceeds  of  said  policies  collected  after  his  death 
by  his  executors  constituted  a  part  of  the  assets  of  his  estate,  to  be  con- 
trolled and  devised  by  the  terms  of  said  will  the  same  as  any  other 
property  belonging  to  his  estate,  and  that  all  of  said  estate,  including 
the  proceeds  of  said  policies,  passed  by  the  terms  of  said  will  to  the 
persons  named  in  said  will  as  devised,  and  that  the  plaintiff  Henry 
Schumacher  and  W.  T.  Schumacher  are  not  entitled  to  any  part  of  the 
amount  collected  out  of  said  policies." 

The  first  assignment  of  error  attacks  the  following  finding  expressed 
in  the  judge's  conclusions  of  fact, — in  effect,  that  by  the  terms  of  the 
will  appellants  were  not  to  receive  any  part  of  said  H.  Schumacher's 
estate, — as  not  a  correct  conclusion  from  the  terms  of  the  will  as  shown 
by  the  statement  of  facts.  There  was  no  other  conclusion  to  be  drawn, 
or  construction  to  be  placed  on  the  will*  The  real  position  which  appel- 
lants take  seems  to  be  that  the  proceeds  of  these  policies  were  not  any 
portion  of  the  estate  of  Henry  Schumacher,  and  not  affected  by  the 
provisions  of  his  will. 

In  the  second  assignment  of  error  appellant's  position  is  definitely 
stated  to  be  that  the  court  should  have  found  that  by  the  terms  of  the 
policies  the  title  to  same  vested,  when  taken  out,  in  Emma  Schumacher, 
wife  of  Henry  Schumacher,  if  living  at  the  time  of  his  death,  and  if  not 
living,  then  in  his  executors,  administrators  or  assigns,  and  the  said 
Henry  Schumacher  never  having  assigned  6aid  policies  at  his  death, 
the  legal  title  to  said  policies,  by  the  terms  thereof,  vested  in  said  execu- 
tors or  administrators  as  a  class  of  trustees  to  collect  same  and  pay  same 
over  to  his  ten  children  share  and  share  alike;  and  that  said  Henry 
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Schumacher  did  not  change  the  terms  of  said  policies  by  the  provisions 
of  his  will,  as  the  same  are  not  mentioned  therein. 

It  seems  to  us  that  the  question  is  not  whether  appellants  are  entitled 
to  any  of  the  property  of  the  estate  of  the  testator,  for  the  will  clearly 
disinherits  them;  but  the  question  raised  is  one  of  construction  of  the 
policies.  The  beneficiary  of  these  policies,  after  the  death  of  Mrs. 
Schumacher,  were  Henry  Schumacher,  his  executors,  administrators  or 
assigns.  He  never  assigned  them,  and  died  leaving  a  will  with  execu- 
tors. Upon  his  death  the  executors  of  the  will  became  the  persons  enti- 
tled to  receive  the  proceeds,  as  a  part  of  his  estate  to  be  administered  by 
them  according  to  its  terms.  The  naming  of  "executors"  in  the  policy 
contemplated  a  disposition  of  the  policies  by  Schumacher  by  will.  The 
policies  were  a  part  of  his  estate.  Dulaney  v.  Walsh,  37  S.  W.  Bep., 
615.  The  instrument  under  which  the  executors  are  acting,  and  which 
disposed  of  his  entire  property,  cut  appellants  off  from  any  share  in  the 
estate,  including  the  proceeds  of  these  policies. 

Agreeing  with  the  conclusions  of  the  trial  judge,  we  affirm  the  judg- 
ment. 

Affirmed. 

Writ  of  error  refused. 


V.  M.  Eton  jet  al.  v.  J.  H.  P.  Davis. 

Decided  May  21,  1903. 

1.— Tax  Sale— Collateral  Attack. 

Where  plaintiff  purchased  land  at  a  sale  under  a  judgment  in  favor  of  the 
State  for  taxes  and  sued  the  former  owner  in  trespass  to  try  title  to  recover  the 
land,  defendant's  answer  alleging  a  want  of  proper  parties  in  the  tax  suit  pro- 
ceedings could  not  be  regarded  as  a  direct  attack  upon  the  tax  sale, 

2. — Same — Limitation  of  Four  Years — Sale  Only  Voidable. 

Where  the  tax  sale  was  made  in  June,  1898,  and  defendant's  answer  in  the 
action  of  trespass  to  try  title  was  filed  August  7,  1902,  it  came  too  late,  and 
could  not  be  sustained  as  a  collateral  attack  upon  the  sale,  unless  the  sale  was 
void,  and  not  merely  voidable. 

3. — Same — Sale  in  Gross  Not  Void. 

A  sale  of  several  contiguous  tracts  of  land  in  gross  for  taxes  assessed  in 
gross  and  under  a  judgment  of  foreclosure  in  gross,  is  not  void.  Following  League 
v.  State,  93  Texas,  553. 

4. — Same — Judgment — Writ  of  Possession. 

Although  the  defendant  would  have  two  years  in  which  to  redeem  the  land 
after  the  sale  for  taxes,  the  order  of  sale  would  properly  issue  on  the  judgment 
and  the  sale  be  made,  but  the  judgment  should  withhold  the  writ  of  posses- 
sion until  the  expiration  of  the  two  yean. 

Appeal  from  the  District  Court  of  Port  Bend.    Tried  below  before 
Hon.  Wells  Thompson. 

John  C.  Mitchell  and  T.  E.  Mitchell,  for  appellants. 
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Peareson  &  Peareson,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  in  the  District  Court  of  Fort  Bend  County  by  J.  H.  P. 
Davis  against  V.  M.  Ryon  and  others  to  recover  179  acres  of  land,  a 
part  of  the  William  Morton  one  and  one-half  league,  situated  in. said 
county.  The  plaintiffs  title  depended  upon  a  judgment  of  the  District 
Court  of  Fort  Bend  County  in  favor  of  the  State  of  Texas  against  J.  W. 
Ryon  and  Jennie  Ryon  for  taxes  due  by  them  and  an  order  of  sale 
issued  thereon  and  sale  thereunder.  The  179  acres  on  which  the  taxes 
were  due  was  composed  of  three  tracts  of  land  lying  contiguous  to  each 
other  and  forming  one  body  of  land,  but  the  judgment  ordered  the  sale 
of  "each"  of  the  described  three  tracts  of  land  for  the  satisfaction  of 
said  judgment,  interest  and  costs.  The  land  was  assessed  for  taxes  in 
a  body,  and  the  judgment  was  for  the  taxes  due  on  it  as  a  whole. 

The  plaintiffs  pleaded  in  reconvention  and  sought  to  have  the  execu- 
tion sale  set  aside  for  the  reason  that  the  three  tracts  of  land  were  sold 
by  the  sheriff  in  a  body,  and  not  separately.  The  trial  was  by  jury,  and 
a  judgment  was  rendered  in  favor  of  the  plaintiff  upon  a  verdict 
returned  according  to  the  peremptory  instruction  of  the  presiding  judge. t 

The  assignments  of  error  are  too  general  to  require  a  revision  of  the 
judgment  below ;  but  it  appears  from  the  evidence  that  the  judgment 
in  favor  of  the  State  for  taxes  was  rendered  on  the  9th  day  of  April, 
1898 ;  that  the  sale  was  made  June  7,  1898 ;  that  this  suit  was  brought 
on  June  2,  1902,  and  that  the  original  answer  of  the  defendants  seeking 
to  set  aside  the  sale  was  filed  August  7,  1902.  Defendants'  answer  can 
not  be  held  as  a  direct  attack  upon  the  sale  for  the  want  of  proper  par- 
ties. Nor  was  it  made  in  time.  It  could  not  be  sustained  as  a  col- 
lateral attack  unless  the  sale  should  be  held  void.  It  has  been  held 
that  a  sale  of  several  tracts  of  land  in  gross  for  taxes  for  which  a  judg- 
ment of  foreclosure  in  gross  had  been  rendered,  is  not  void.  League  v. 
State,  56  S.  W.  Rep.,  262 ;  57  S.  W.  Rep.,  34. 

Although  the  defendants  would  have  two  years  in  which  to  redeem  the 
land  after  the  sale  for  taxes,  the  order  of  sale  would  properly  issue  on 
the  judgment  and  the  sale  be  made,  but  the  judgment  should  withhold 
the  writ  of  possession  until  the  expiration  of  the  two  years.  League  v. 
State,  supra.  More  than  two  years  have  elapsed  since  the  sale  in  this 
case.    There  being  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

ADDITIONAL  CONCLUSIONS. 

In  the  above  entitled  cause  the  following  additional  conclusions  are 
filed.  The  land  in  controversy  is  one  body  of  179  acres  that  has  been 
known  for  fifteen  years  as  the  Ryon  farm.  It  is  composed  of  three 
tracts  lying  contiguous  to  each  other,  and  was  assessed  for  taxes  as  one 
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tract  of  land,  and  had  been  so  assessed  for  a  number  of  years.  It  was 
shown  to  be  worth  at  the  date  of  the  sale  $25  an  acre.  It  was  sold  in 
gross  to  I.  Kempner  for  $104.19,  and  on  payment  of  the  bid  a  deed 
was  executed  to  him  therefor  by  the  sheriff.  Kempner  conveyed  the  land 
to  the  appellee  for  a  consideration  of  $208.36  cash.  It  was  shown  that 
there  was  a  deed  of  trust  on  the  land  in  favor  of  J.  H.  P.  Davis  for 
$1228.25.  There  was  never  any  offer  to  redeem  from  the  tax  sale. 
V.  M.  Ryon  testified  that  her  husband  died  January  10, 1899. 

Writ  of  error  refused. 


Aultman,  Miller  &  Co.  v.  R.  E.  Higbee  et  al. 

Decided  May  22,  1903. 

1. — Injunction  Restraining  Judgment— County  Court— Jurisdiction. 

A  county  court  has  not  jurisdiction  of  a  suit  to  enjoin  a  judgment  rendered 
by  the  county  court  of  another  county. 

2. — Same — Adequate  Remedy— -Diligence. 

It  was  not  ground  for  an  injunction  restraining  the  execution  of  a  judg- 
ment that  defendant  and  his  attorney  were  prevented  from  being  at  the  trial 
by  quarantine  restrictions  where  no  effort  was  made  to  procure  another  attor- 
ney who  could  have  continued  the  case  or  taken  an  appeal. 

Appeal  from  the  County  Court  of  Wharton.    Tried  below  before 
Hon.  G.  S.  Gordon. 

R.  C.  Porter,  for  appellant. 

W .  L.  Hall,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellees  brought  this  suit  to 
enjoin  the  execution  of  a  judgment  rendered  by  the  County  Court  of 
Dallas  County.  The  judgment  sought  to  be  enjoined  was  rendered 
March  21,  1902,  in  favor  of  appellant,  Aultman,  Miller  &  Co.,  against 
R.  E.  Higbee  as  maker  and  J.  R.  Otell  as  indorser  of  a  promissory  note 
in  favor  of  said  appellant  for  the  sum  of  $140,  and  against  R.  D. 
Brown,  Jr.,  and  Mack  Webb  as  sureties  upon  an  appeal  bond  given  by 
said  Higbee  and  Otell  on  appeal  by  them  from  a  judgment  upon  said 
note  in  favor  of  said  appellant,  rendered  in  the  Justice  Court  of  Pre- 
cinct No.  1  of  Dallas  County.  The  petition  alleges  as  grounds  for  the 
injunction  that  the  note  upon  which  the  judgment  sought  to  be  enjoined 
was  obtained  was  given  in  payment  of  the  purchase  money  of  a  rice- 
cutting  machine  sold  by  appellant  to  said  Higbee,  and  that  said  ma- 
chine would  not  perform  the  work  which  appellant  guaranteed  it  would 
do  at  the  time  of  said  sale,  and  the  same  had  been  returned  to  appellant 
prior  to  the  maturity  of  said  note ;  that  after  the  maturity  of  said  note 
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said  appellant  instituted  suit  thereon  and  obtained  a  judgment  against 
Higbee  and  Otell,  who  was  the  indorser  of  said  note,  in  the  Justice 
Court  of  Precinct  No.  1  of  Dallas  County;  that  said  Higbee  and  Otell 
appealed  from  said  judgment  to  the  County  Court  of  Dallas  County  by 
executing  an  appeal  bond  with  H.  D.  Brown,  Jr.,  and  Mack  Webb  as 
sureties  thereon;  that  said  cause  was  set  for  trial  in  the  County  Court 
of  Dallas  County  on  March  21,  1902,  without  the  consent  and  over  the 
protest  of  appellee's  attorney,  W.  Jj.  Hall,  who  resides  in  Wharton 
County;  that  neither  tlfe  appellees  or  their  attorney,  W.  L.  Hall,  were 
able  to  attend  the  trial  of  said  cause  for  the  reason  that  at  said  date 
an  epidemic  of  smallpox  was  raging  in  Wharton  County  and  a  rigid 
quarantine  was  threatened  by  the  health  officer  of  said  county ;  that  the 
attorney  for  appellant  was  informed  of  these  facts  prior  to  the  21st  of 
March,  1902,  and  was  requested  to  postpone  said  trial,  but  refused  to  do 
so,  and  on  said  21st  day  of  March  proceeded  with  the  trial  of  said  cause 
in  the  absence  of  appellees  and  their  attorney,  and  obtained  judgment 
for  the  amount  due  upon  said  note,  with  interest  and  costs  of  suit.  The 
petition  further  alleges  that  appellant  Aultman,  Miller  &  Co.  is  a  for- 
eign corporation,  and  at  the  time  of  the  institution  of  said  suit  and  the 
rendition  of  said  judgment  had  not  obtained  a  permit  to  do  business  in 
Texas.  It  is  further  alleged  that  said  judgment  is  not  a  final  judgment, 
and  could  not  be  appealed  from  because  it  does  not  dispose  of  a  plea  in 
reconvention  filed  in  said  cause  by  the  appellees.  The  petition  further 
alleges  that  an  execution  has  been  issued  upon  said  judgment  and  is  in 
the  hands  of  F.  B.  Davis,  sheriff  of  Wharton  County,  who  is  threaten- 
ing to  levy  same  upon  the  property  of  appellees,  and  prays  for  an  injunc- 
tion restraining  further  proceedings  under  said  judgment.  A  tempo- 
rary injunction  was  granted  by  the  county  judge  of  Wharton  County  on 
June  21,  1902,  and  upon  the  trial  of  the  case  at  the  October  term  of 
said  court  judgment  was  rendered  perpetuating  said  injunction. 

It  is  clear  that  the  County  Court  of  Wharton  County  was  without 
jurisdiction  to  entertain  a  suit  to  enjoin  a  judgment  rendered  by  the 
County  Court  of  Dallas  County,  and  the  motion  of  appellant  to  dis- 
solve the  temporary  injunction  and  dismiss  the  suit  on  that  ground 
should  have  been  sustained.  Rev.  Stats.,  art.  2996;  Hendrick  v.  Can- 
non, 2  Texas,  259 ;  Winnie  v.  Grayson,  3  Texa6,  429 ;  Allen  v.  Menard, 
5  Texas,  378 ;  Seeligson  v.  Collins,  64  Texas,  315 ;  Cfapps  v.  Leachman, 
35  S.  W.  Rep.,  397;  Adoue  v.  Wettermark,  22  Texas  Civ.  App.,  545, 
55  S.  W.  Rep.,  511. 

But  aside  from  the  question  of  jurisdiction  the  petition  for  injunction 
shows  no  cause  of  action,  and  the  general  demurrer  thereto  should  have 
been  sustained.  The  reasons  given  by  appellees  for  their  failure  to 
present  their  defenses  in  the  original  suit  are  wholly  inadequate  to  enti- 
tle them  to  any  relief.  If  it  was  impossible  for  their  attorney,  W.  L. 
Hall,  to  attend  the  trial  of  the  cause  at  Dallas,  they  should  have  pro- 
cured an  attorney  at  that  place  to  represent  them,  and  when  the  cause 
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was  called,  if  such  attorney  found  that  the  testimony  of  appellees  was 
necessary  to  establish  their  defense  and  they  were,  without  negligence  on 
their  part,  prevented  from  attending  the  trial,  he  could  have  asked  for 
a  continuance,  and  failing  to  obtain  same  a  motion  for  new  trial  could 
have  been  made,  and  if  same  had  not  been  granted  an  appeal  could  have 
been  taken.  It  thus  appears  that  appellees  had  an  adequate  remedy  at 
law  of  which  they  failed  to  avail  themselves,  and  they  are  therefore  not 
entitled  to  any  relief  in  equity.  The  judgment  of  the  court  below  is* 
reversed  and  the  judgment  here  rendered  dismissing  appellees'  suit. 

Reversed  and  rendered. 


V.  M.  Eton  v.  A.  P.  George  bt  al. 

Decided  May  22,  1003. 

1. — Estates  of  Decedents — Lien — Jurisdiction  of  District  Court. 

In  an  action  to  establish  a  claim  against  a  decedent's  estate  the  district 
court  has  jurisdiction  to  establish  a  lien  upon  lands  of  the  estate  in  plaintiff's 
favor  by  virtue  of  a  trust  deed  given  to  secure  the  debt.  Following  George  v. 
Ryon,  94  Texas,  317. 

2. — Same — Parties— 'Trustee. 

'       In  such  an  action  it  seems  that  it  is  not  necessary  to  make  the  trustee  a 
party.    In  this  case,  however,  it  appears  that  he  was  dead. 

3. — Homestead— Sural  and  Urban  Not  Combined. 

Where  defendant,  a  farmer,  lived  with  his  family  within  the  corporate  limits 
of  a  town  of  1500  inhabitants,  upon  lots  aggregating  an  acre  situated  in  an 
addition  that  was  laid  off  into  blocks,  lots  and  streets,  and  owned  179  acres  of 
land  lying  outside  the  city  limits  which  he  cultivated  as  a  farm,  the  latter  could 
not  be  claimed  as  exempt  under  the  homestead  law. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

John  C.  Mitchell  and  T.  E.  Michell,  for  appellant. 

Peareson  &  Peareson,  for  appellees. 

GARRETT,  Chief  Justice. — This  suit  grows  out  of  a  suit  originally 
brought  in  the  District  Court  of  Port  Bend  County  by  A.  P.  George 
and  wife  against  V.  M.  Ryon  as  administratrix  of  the  estate  of  J.  W. 
Ryon,  deceased,  to  establish  a  claim  against  the  estate  of  said  J.  W. 
Ryon  for  the  sum  of  $1285.25,  which  the  administratrix,  on  presenta- 
tion to  her  for  allowance,  had  rejected.  The  claim  was  secured  by  a 
deed  of  trust  on  179  acres  of  land  in  Fort  Bend  County,  executed  by 
J.  W.  Ryon  to  P.  E.  Peareson  as  trustee  for  J.  H.  P.  Davis,  who  trans- 
ferred the  claim  to  the  plaintiff.  The  petition  set  out  the  claim  and 
alleged  the  fact  of  the  execution  of  the  deed  of  trust,  and  asked  that 
the  claim  be  established  as  a  claim  against  the  estate  of  J.  W.  Ryon, 
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deceased,  but  made  no  prayer  as  to  the  lien.  The  defendant,  after 
answering  the  petition,  filed  a  plea  setting  up  the  defense  that  the  land 
was  the  homestead  of  herself  and  the  said  J.  W.  Ryon,  who  was  her  hus- 
band, at  the  time  of  the  execution  of  the  deed  of  trust  described  in  the 
petition,  and  prayed  that  said  deed  of  trust  be  declared  invalid.  The 
plaintiff  demurred  to  the  plea,  praying  for  the  cancellation  of  the  deed 
of  trust  on  the  ground  of  the  want  of  jurisdiction  in  the  District  Court 
to  inquire  into  the  lien.  The  demurrer  was  overruled,  and  on  trial  by 
jury  a  judgment  was  rendered  establishing  the  claim,  but  the  deed  of 
trust  was  declared  to  be  invalid  and  was  set  aside  and  annulled.  An 
appeal  to  this  court  finally  resulted  in  affirmance  of  the  judgment  of 
the  court  below  establishing  the  claim,  and  in  the  reversal  of  so  much 
thereof  as  canceled  the  deed  of  trust,  because  the  facts  were  not  suffi- 
cient to  show  that  the  land  was  a  homestead.  George  v.  Eyon,  59 
S.  W.  Rep.,  825 ;  94  Texas,  317,  and  61  S.  W.  Rep.,  138.  In  remanding 
the  cause  this  court  directed  a  new  trial  upon  the  homestead  issue,  with 
permission  to  the  plaintiffs,  if  they  saw  proper,  to  have  their  claim  upon 
the  land  adjudicated. 

After  the  case  had  been  remanded  the  plaintiffs  filed  a  supplemental 
petition  making  a  party  T.  B.  Wessendorff,  who  had  been  appointed 
administrator  de  bonis  non  of  the  said  estate  in  the  place  of  the  defend- 
ant V.  M.  Ryon,  who  had  been  removed,  and  asked  to  have  their  claim 
adjudged  to  be  a  lien  upon  the  land.  The  defendant  Wessendorff  ad- 
mitted the  execution  of  the  deed  of  trust.  The  defendant  V.  M.  Ryon 
demurred  to  the  petition,  that  the  court  was  without  jurisdiction  to 
classify  the  claim,  and  pleaded  her  homestead  right  to  the  land  and  the 
invalidity  of  the  deed  of  trust  and  asked  that  the  same  be  annulled  and 
her  title  quieted.  Judgment  was  rendered  in  favor  of  the  plaintiffs 
establishing  their  lien  upon  the  land  upon  a  verdict  returned  by  the 
jury  under  the  direction  of  the  court.  The  existence  of  the  claim  and 
the  execution  of  the  deed  of  trust  as  set  out  in  the  petition  of  the  plain- 
tiff were  shown.  Richmond  was  shown  to  be  an  incorporated  town  of 
1500  inhabitants,  lying  on  the  west  bank  of  the  Brazos  River.  The 
defendant  Virginia  M.  Ryon  was  the  widow  of  J.  W.  Ryon,  deceased/ 
and  resided  with  her  husband  at  the  time  of  his  death  within  the  cor- 
porate limits  of  the  town  of  Richmond  upon  lots  in  an  addition  to  said 
town  comprising  about  one  acre  of  ground.  J.  W.  Ryon  was  a  farmer 
and  owned  the  179  acres  of  land  upon  which  the  deed  of  trust  had  been 
given  and  cultivated  it  as  a  farm.  Neither  of  them  owned  any  other 
land.  The  land  was  situated  across  the  river  from  Richmond,  outside 
of  the  corporate  limits. 

The  District  Court  had  jurisdiction  to  inquire  into  and  establish  the 
plaintiffs'  lien  upon  the  land.  George  v.  Ryon,  94  Texas,  317,  60  S.  W. 
Rep.,  427,  and  61  S.  W.  Rep.,  138.  We  should  not  consider  the  ques- 
tion of  homestead  because  it  is  not  properly  raised  by  any  assignment 
of  error,  but  we  are  of  the  opinion,  however,  that  the  undisputed  evi- 
dence showed  that  the  179  acres  was  no  part  of  the  homestead  of  the 
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was  called,  if  such  attorney  found  that  the  testimony  of  appellees  was 
necessary  to  establish  their  defense  and  they  were,  without  negligence  on 
their  part,  prevented  from  attending  the  trial,  he  could  have  asked  for 
a  continuance,  and  failing  to  obtain  same  a  motion  for  new  trial  could 
have  been  made,  and  if  same  had  not  been  granted  an  appeal  could  have 
been  taken.  It  thus  appears  that  appellees  had  an  adequate  remedy  at 
law  of  which  they  failed  to  avail  themselves,  and  they  are  therefore  not 
entitled  to  any  relief  in  equity.  The  judgment  of  the  court  below  is* 
reversed  and  the  judgment  here  rendered  dismissing  appellees'  suit. 

Reversed  and  rendered. 


V.  M.  Eton  v.  A.  P.  George  bt  al. 

Decided  May  22,  1903. 

1.— Estates  of  Decedents— Lien— Jurisdiction  of  District  Court. 

In  an  action  to  establish  a  claim  against  a  decedent's  estate  the  district 
court  has  jurisdiction  to  establish  a  lien  upon  lands  of  the  estate  in  plaintiff's 
favor  by  virtue  of  a  trust  deed  given  to  secure  the  debt.  Following  George  v. 
Ryon,  94  Texas,  317. 

S.— Same — Parties— 'Trustee. 

'       In  such  an  action  it  seems  that  it  is  not  necessary  to  make  the  trustee  a 
party.    In  this  case,  however,  it  appears  that  he  was  dead. 

8. — Homestead— Sural  and  Urban  Not  Combined. 

Where  defendant,  a  farmer,  lived  with  his  family  within  the  corporate  limits 
of  a  town  of  1500  inhabitants,  upon  lots  aggregating  an  acre  situated  in  an 
addition  that  was  laid  off  into  blocks,  lots  and  streets,  and  owned  179  acres  of 
land  lying  outside  the  city  limits  which  he  cultivated  as  a  farm,  the  latter  could 
not  be  claimed  as  exempt  under  the  homestead  law. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

John  C.  Mitchell  and  T.  E.  Michell,  for  appellant. 

Peareson  &  Peareson,  for  appellees. 

GARRETT,  Chief  Justice. — This  suit  grows  out  of  a  suit  originally 
brought  in  the  District  Court  of  Fort  Bend  County  by  A.  P.  George 
and  wife  against  V.  M.  Ryon  as  administratrix  of  the  estate  of  J.  W. 
Ryon,  deceased,  to  establish  a  claim  against  the  estate  of  said  J.  W. 
Ryon  for  the  sum  of  $1285.25,  which  the  administratrix,  on  presenta- 
tion to  her  for  allowance,  had  rejected.  The  claim  was  secured  by  a 
deed  of  trust  on  179  acres  of  land  in  Fort  Bend  County,  executed  by 
J.  W.  Rvon  to  P.  E.  Peareson  as  trustee  for  J.  H.  P.  Davis,  who  trans- 
ferred  the  claim  to  the  plaintiff.  The  petition  set  out  the  claim  and 
alleged  the  fact  of  the  execution  of  the  deed  of  trust,  and  asked  that 
the  claim  be  established  as  a  claim  against  the  estate  of  J.  W.  Ryon, 
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The  question  of  homestead  is  a  difficult  one  and  one  about  which  we 
have  considerable  doubt,  but  the  controlling  facts  are  undisputed  and 
present  no  question  for  a  jury.  It  is  for  the  court  to  say  upon  the  facts 
whether  or  not  the  land  was  a  homestead.  We  are  of  the  opinion  that 
it  was  not. 

Overruled. 

Writ  of  error  refused. 


W.  A.  Shelton  v.  Northern  Texas  Traction  Company. 

Decided  May  23,  1903. 

1.— Negligence— Concurring  Cause — Separate  Wrongdoer— Street  Railway. 

Where,  at  the  intersection  of  the  defendant  street  railway  company's  tracks 
with  those  of  a  railroad,  the  tracks  of  both  companies  were  in  bad  condition, 
with  the  rails  projecting  above  the  surface  of  the  street,  and  plaintiff's  wagon 
wheel,  striking  the  street  car  rail,  was  caused  to  slide  until  it  struck  the  rail- 
road rail,  and  he  was  thereby  caused  to  fall  and  received  injury,  the  defendant 
was  not  relieved  from  liability  by  reason  of  the  concurrent  negligence  of  the 
railroad. 

2.— Same — Pleading — Charge. 

While  plaintiff's  petition  did  not  allege  that  the  culminating  force  causing 
his  fall  was  the  impact  of  the  wheel  with  the  railroad  rail,  yet,  as  it  did  not 
exclude  such  fact,  its  mere  appearance  in  the  evidence  did  not  justify  a  charge 
relieving  the  defendant  of  liability  because  of  the  concurring  negligence  involved. 

3. — Same — Charge. 

Such  error  in  the  charge  was  not  relieved  by  a  charge  that  if  plaintiff  was 
injured  by  reason  of  his  wheel  striking  and  sliding  upon  the  street  car  rail,  and 
defendant  was  guilty  of  negligence  in  failing  to  fill  up  the  depression  there  to 
a  level  with  the  rail,  the  jury  should  find  for  plaintiff. 

4. — Evidence — Privileged  Communication— Waiver. 

The  bar  of  "privilege"  to  a  communication  testified  to  by  defendant's  coun- 
sel was  waived  by  plaintiff  where  he  testified  in  relation  thereto  himself,  and 
permitted  the  testimony  of  another  witness  relative  to  it  to  be  received  without 
objection. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Carlock  &  Gillespie,  for  appellant. 

Capps  &  Cantey  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  was  denied  a  recovery  for 
damages  resulting  from  personal  injuries  received  while  driving  over 
appellee's  street  railway  track  along  Main  Street  in  the  city  of  Fort 
Worth  where  it  intersects,  and  at  substantially  a  right  angle  crosses 
the  main  track  and  several  switch  tracks  of  the  Texas  &  Pacific  Rail- 
way Company.  It  was  alleged  that  in  violation  .of  a  city  ordinance 
pleaded,  appellee  "negligently  permitted  its  said  iron  rails  so  laid  in 
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said  traveled  thoroughfare  to  project  above  the  surface  of  the  adjacent 
street  for  a  distance  of,  to  wit,  four  inches,  and  negligently  permitted 
the  street  lying  near  its  said  rails  and  tracks  to  become  scooped  out  and 
worn,  and  cut  into  holes,  so  as  to  become  a  menace  and  danger  to  those 
driving  vehicles  over  and  along  the  said  street,  and  thereby  rendering 
the  use  of  said  street  unnecessarily  dangerous  to  the  traveling  public/' 
And  that,  "while  the  plaintiff  was  in  the  exercise  of  reasonable  care  in 
the  prosecution  of  his  said  work  and  business,  and  endeavoring  to  cross 
the  tracks  of  the  said  defendant,  the  wheels  of  his  said  loaded  wagon 
came  in  contact  with  the  said  projecting  or  protruding  rails  of  said 
defendant,  *  *  *  the  plaintiff's  wheels  dropped  into  said  excava- 
tions or  depressions,  and  were  caused  to  be  jolted  or  slided  upon  and 
against  the  said  rails  of  the  defendant's  tracks,  thereby  causing  him 
to  be  jolted  from  his  seat  and  thrown  to  the  ground,  a  distance  of  some 
ten  feet,  inflicting  upon  him  serious  injuries  as  hereinafter  set  out." 

There  was  evidence  in  behalf  of  appellant  tending  to  show  that  the 
tracks  of  both  the  railway  company  and  appellee  were  in  bad  condition, 
and  also  that  the  wheel  of  appellant's  wagon  struck  the  street  car  track 
and  slid  along  several  feet  until  it  came  in  contact  with  the  track  of 
the  railway  company,  whereupon  appellant  fell  off.  Appellant  himself 
testified  in  the  latter  particular :  "I  was  crossing  these  tracks  at  right 
angles  when  the  sprinkling  wagon  struck  the  street  car  tracks,  the 
wheels  slipped  and  threw  me  off.  *  *  *  The  wheel  was  in  a  hole 
when  it  was  sliding.  I  slid  about  two  and  a. half  or  three  feet.  When 
it  struck  the  rail  it  went  down  in  the  hole  and  slid  along  the  street  car 
rail  until  it  struck  the  Texas  &  Pacific  track  or  rail  which  runs  east 
and  west  and  threw  me  out." 

The  court  charged  the  jury,  among  other  things,  that  if  they  found 
that  "plaintiff  attempted  to  drive  across  said  track,  and  that  in  so  do- 
ing one  of  the  wheels  of  the  wagon  he  was  driving  dropped  into  said 
hole  and  against  said  rail  and  slided  against  said  rail,  and  that  by 
reason  of  said  wheel  so  striking  and  sliding  upon  said  rail  the  plaintiff 
was  thrown  from  his  wagon  and  injured,  and  if  under  foregoing  in- 
structions you  find  that  the  defendant  was  guilty  of  negligence  in  fail- 
ing to  fill  said  hole  or  depression,  if  any,  to  a  level  with  said  rail,  then 
your  verdict  will  be  in  favor  of  plaintiff,  unless  under  instructions  here- 
inafter given  you  find  that  plaintiff  was  himself  guilty  of  negligence 
which  proximately  contributed  to  his  injury." 

The  court  also  gave  the  following  charge,  to  which  error  is  assigned, 
to  wit :  "If  you  believe  from  the  evidence  that  plaintiff's  wagon  wheel 
struck  the  rail  of  the  Texas  &  Pacific  Railway  Company,  and  that  the 
striking  of  the  same  was  the  proximate  cause  of  plaintiff's  fall  and 
injury,  and  that  the  striking  and  the  sliding  of  the  wheel  upon  the 
defendant's  rail,  if  it  did  so  strike  and  slide  upon  the  same,  did  not 
cause  plaintiff's  fall,  then  your  verdict  will  be  for  the  defendant." 

We  are  of  opinion  that  the  charge  last  quoted  is  erroneous,  and  that 
the  error  is  not  relieved  by  the  state  of  appellant's  pleadings,  to  which 
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there  was  no  special  exception,  nor  by  the  court's  charge  as  herein  first 
quoted.  The  authorities  clearly  establish  appellant's  proposition  under 
the  assignment  under  consideration,  to  the  effect  that,  "If  an  accident 
occurs  from  two  causes,  both  due  to  the  negligence  of  different  per- 
sons, but  together  the  efficient  cause,  then  all  the  persons  whose  acts 
contribute  to  the  accident  are  liable  for  the  injury  resulting,  and  the 
negligence  of  one  furnishes  no  excuse  for  the  negligence  of  the  other." 
See  Markam  v.  Navigation  Co.,  73  Texas,  247 ;  Gulf  C.  &  S.  P.  Ey.  Co. 
v.  McWhirter,  77  Texas,  357 ;  Gonzales  v.  City  of  Galveston,  84  Texas, 
3;  Gulf  C.  &  S.  F.  Ey.  Co.  v.  Godair,  3  Texas  Civ.  App.,  517.  While 
in  describing  the  manner  of  the  accident  no  specific  mention  was  made 
of  the  fact,  if  so  it  was,  that  the  culminating  force  causing  appellant's 
fall  was  the  impact  of  the  wheel  of  his  wagon  with  the  rail  of  the  rail- 
way company,  yet  the  petition  did  not  exclude  such  a  state  of  fact,  and 
merely  because  in  the  development  of  the  case  on  the  trial  it  so  appeared, 
did  not  justify  a  charge  to  the  jury  which  in  effect  relieved  appellee 
from  the  consequences  of  its  negligence,  if  any,  because  of  concurring 
negligence  on  the  part  of  the  railway  company.  Appellee's  negligence, 
if  any,  was,  in  this  phase  of  the  evidence,  at  least  a  concurring  proxi- 
mate cause,  and  if  so,  appellee  was  liable  for  the  consequences  thereof, 
unless  relieved  upon  some  ground  other  than  that  the  immediate  cause 
of  the  fall  was  the  sudden  contact  with  the  railway  track.  The  charge 
as  first  quoted  was  in  harmony  with  the  general  allegations  of  the  peti- 
tion as  to  the  manner  of  the  accident,  and  the  charge  objected  to,  if 
not  in  conflict  therewith,  must  at  least  have  tended  to  mislead  and 
confuse  the  jury. 

We  think  appellant  clearly  waived  the  bar  of  "privilege"  (if  it  ever 
existed)  to  the  communication  of  which  one  of  appellee's  counsel  testi- 
fied. The  testimony  of  another  who  was  present  at  this  conversation 
had  been  received  without  objection  on  appellant's  part,  and  he  also 
had  fully  and  freely  testified  in  relation  thereto.  Nor  can  we  sustain 
the  objection  made  to  the  charge  on  contributory  negligence ;  but  for  the 
error  in  the  charge  of  the  court  discussed,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Branch  T.  Masterson  v.  Fritz  Bokel. 

Decided  May  25,  1903. 

1. — Boundaries— Agreement  Fixing. 

Where  a  disputed  boundary  line  between  lands  of  the  plaintiff  and  defend- 
ant was  fixed  by  agreement  of  the  parties  and  survey  thereunder,  and  later,  de- 
fendant being  dissatisfied  with  the  result  of  the  survey,  a  modified  agreement 
was  drawn  up  which  defendant  refused  to  sign,  this  left  the  original  agreement 
in  force  and  effect. 

2.-=-Same— Harmless  Error. 

Where  a  survey  under  the  modified  agreement  gave  defendant  more  land 
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than  did  the  original  agreement,  defendant  could  not  complain  of  a  judgment  in 
accordance  with  plaintiff's  prayer  fixing  the  boundaries  according  to  such  latter 
survey. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Masterson  &  Masterson  and  W.  8.  Hunt,  for  appellant. 

Jos.  A.  Breeding,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  brought  by  the 
appellant  against  the  appellee  to  establish  the  boundary  line  between 
the  H.  A.  Robinson  and  John  M.  Swisher  surveys,  owned  by  appellant, 
and  the  south  half  of  B.  H.  Freeling  survey,  owned  by  appellee.  All 
of  said  surveys  are  situated  in  Harris  County.  After  the  institution  of 
the  suit  the  following  agreement  in  writing  was  made  and  executed  by 
the  appellant  and  the  appellee,  Bokel. 

"State  of  Texas,  County  of  Harris.  This  agreement,  made  and 
entered  into  by  and  between  Frederick  Bokel  and  Erasmus  Bokel,  of 
the  county  of  Harris,  Texas,  parties  of  the  first  part,  and  Branch  T. 
Masterson,  of  the  county  of  Galveston,  Texas,  party  of  the  second  part, 
witnesseth : 

"First.  It  is  agreed  that  the  said  parties  of  the  first  part  own  in 
fee  simple  one-half  of  the  B.  H.  Freeling  1476-acre  survey  in  Harris 
County,  Texas,  said  one-half  of  said  land  so  owned  by  the  parties  of  the 
first  part  being  the  southeast  738  acres  of  said  survey. 

"Second.  It  is  admitted  by  the  parties  hereto  that  the  party  of  the 
second  part  is  the  owner  of  all  that  certain  tract  of  land  adjoining  the 
B.  H.  Freeling  survey  and  patented  to  Charles  Kessler,  assignee  of 
H.  A.  Robinson,  by  patent  No.  411,  and  consisting  of  640  acres.  It  is 
also  admitted  that  said  party  of  the  second  part  owns  1109  1-9  acres  of 
land  patented  to  him  as  assignee  of  John  Swisher,  by  patent  No.  206, 
vol.  8. 

"Third.  That  the  said  Henry  A.  Robinson  and  John  M.  Swisher 
surveys  lie  east  of  and  adjoining  the  said  Benton  H.  Freeling  survey, 
the  east  line  of  said  Freeling  survey  being  the  same  as  the  west  bound- 
ary of  the  said  Robinson  and  Swisher  surveys. 

"Fourth.  That  the  true  position  of  the  said  west  line  of  the  said 
Robinson  and  Swisher  surveys  and  the  east  boundary  line  of  the  said 
Freeling  survey  is  now  uncertain  and  unfixed,  its  true  and  exact  posi- 
tion upon  the  ground  being  in  dispute  between  the  said  parties  of  the 
first  part  and  the  party  of  the  second  part.  That  the  parties  hereto 
desire  to  have  said  line  definitely  established  and  fixed  by  a  survey  upon 
the  ground  so  that  hereafter  there  can  be  no  dispute  and  no  uncertainty 
as  to  where  said  line  actually  lies. 

"Now,  therefore,  for  and  in  consideration  of  the  premises  and  in 
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order  that  said  boundary  line  may  be  definitely  determined,  and  the 
further  consideration  that  the  party  of  the  second  part  shall  dismiss 
at  his  own  cost  a  certain  suit  now  pending  in  the  District  Court  of  Har- 
ris County,  Texas,  wherein  said  boundary  line  is  sought  to  be  deter- 
mined so  far  as  the  same  may  affect  the  parties  of  the  first  part,  the  par- 
ties hereto  agree  as  follows: 

"(1)  That  W.  A.  Polk,  county  surveyor  of  Harris  County,  Texas, 
or  any  other  surveyor  to  be  agreed  upon  by  said  parties,  shall  at  as  early 
a  date  as  practicable,  run  out  and  establish  the 'lines  and  corners  of  said 
Benton  H.  Freeling  survey  by  beginning  the  survey  on  the  corners  of 
either  the  James  Hamilton  survey  No.  96,  the  Daniel  H.  Fitch,  the 
James  F.  Cruger  or  the  John  Thompson  surveys  as  staked  upon  the 
ground,  and  running  the  course  and  distances  called  for  in  the  field 
notes  of  said  Freeling  survey  so  as  to  include  1476  acres  of  land  in  said 
survey;  the  said  party  of  the  second  part  hereby  guaranteeing  that  the 
southeast  one-half  of  the  said  Freeling  survey  shall  contain  738  acres 
of  land,  and  that  said  survey  shall  retain  as  nearly  as  possible  the  same 
general  shape,  as  now  claimed  for  it  by  the  said  parties  of  the  first  part. 

"(2)  That  the  expenses  for  surveying  out  said  land  and  establish- 
ing and  fixing  the  lines  and  corners  of  said  survey  shall  be  borne  by  the 
said  party  of  the  second  part,  with  the  exception  of  the  corner  posts, 
which  the  said  parties  of  the  first  part  agree  to  furnish. 

(Signed)        "Frederick  Bokel, 

"E.  Bokel, 

"Parties  of  the  First  Part, 
"Branch  T.  Masterson, 
"Party  of  the  Second  Part." 

In  pursuance  of  this  agreement  the  appellant  procured  a  survey  of 
the  Freeling  grant  to  be  made  by  W.  A.  Polk,  county  surveyor  of  Har- 
ris County,  the  field  notes  of  said  survey  made  and  certified  to  by  said 
Polk  being  as  follows : 

"State  of  Texas,  County  of  Harris.  Know  all  men  by  these  presents, 
that  I,  W.  A.  Polk,  county  surveyor  of  Harris  County,  Texas,  in  pur- 
suance of  a  certain  agreement  for  survey  made  and  entered  into  by  and 
between  the  plaintiff,  Branch  T.  Masterson,  and  the  defendants  Fred- 
erick Bokel  and  Erasmus  Bokel,  parties  to  a  certain  suit  now  pending  in 
the  District  Court  in  and  for  Harris  County,  Texas,  being  numbered 
upon  said  docket  18,684,  surveyed  the"  H.  B.  Freeling  survey  upon  the 
ground  and  fiud  that  the  boundaries  of  the  said  Freeling  survey,  under 
the  terms  of  said  agreement,  are  as  follows,  to  wit : 

"Beginning  at  the  northeast  corner  of  the  Jacob  Walters  survey  on 
the  south  line  of  the  Pleasant  W.  Rose  survey ;  thence  south  1000  varas 
to  the  southeast  corner  of  the  said  Walters  survey  on  the  north  line  of 
the  James  Hamilton  survey  No.  96;  thence  east  with  the  north  line 
of  said  two  Hamilton  surveys  2100  varas  to  the  northeast  corner  of  the 
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James  Hamilton  survey  No.  96 ;  thence  south  1900  varas  with  the  east 
line  of  said  Hamilton  survey  to  its  southeast  corner,  which  is  also  the 
northwest  corner  of  the  James  Cruger  survey;  thence  east  1900  varas 
with  the  north  line  of  the  Cruger,  Fitch  and  John  Thompson  surveys  to 
the  northeast  corner  of  the  said  Thompson  survey;  thence  south  with 
east  line  of  said  Thompson  survey  632  varas,  the  distance  called  for  in 
the  field  notes  of  the  said  Freeling  survey,  to  a  point  on  the  east  line 
of  the  Thompson  for  a  corner  of  said  Freeling.  Thence  east  402  varas, 
the  distance  called  for  in  6aid  Freeling  patent,  to  a  point  in  the  prairie 
where  I  established  the  southeast  corner  of  said  Freeling  survey  on  the 
west  line  of  the  Henry  A.  Robinson  survey  in  accordance  with  its  field 
note  calls  and  the  agreement  of  parties.  Thence  north  on  the  division 
line  between  the  said  Freeling  survey  and  the  Henry  A.  Robinson  and 
John  Swisher  surveys  2343  varas  to  the  south  line  of  the  Enoch  Harris 
survey,  where  I  established  the  northeast  corner  of  said  Freeling  survey, 
it  also  being  a  corner  of  the  John  Swisher  survey.  Thence  north  70 
west  720  varas  to  the  corner  of  the  said  Enoch  Harris  survey.  Thence 
north  20  east  930  varas 'to  the  southeast  corner  of  the  Louis  Gladich 
survey.  Thence  north  70  west  1727  varas  to  the  southwest  corner  of 
said  Gladich  survey.  Thence  south  552  varas  to  the  southeast  corner 
of  the  Pleasant  W.  Rose  survey.  Thence  west  2350  varas  to  the  be- 
ginning, and  containing  738  acres  south  of  Mclver's  pasture  place. 

"This  survey  was  made  on  the  5th  to  8th  days  of  May,  A.  D.  1896,  in 
accordance  with  the  agreement  of  parties,  which  said  agreement  is  hereto 
attached  and  made  a  part  of  this  report  of  survey.  Witness  my  hand 
at  the  city  of  Houston,  this  31st  day  of  December,  A.  D.  1896. 

(Signed)        "W.  A.  Polk, 
"County  Surveyor,  Harris  County,  Texas." 

The  north  half  of  the  Freeling  survey  is  owned  or  claimed  by  J.  W. 
Mclver,  and  in  making  the  survey  of  the  Freeling,  under  the  agreement 
above  set  out,  it  developed  that  if  the  south  line  of  the  north  half  of  said 
survey  was  located  as  claimed  by  Mclver,  the  defendant  Bokel  would  not 
have  738  acres,  the  quantity  of  land  claimed  by  him  in  said  survey, 
south  of  said  line  and  west  of  the  east  line  of  said  survey  as  fixed  by 
Polk.  For  this  reason  the  appellee  was  not  at  all  satisfied  with  the  sur- 
vey as  made  by  Polk.  To  meet  the  objection  of  appellee  to  the  Polk 
survey  appellant  proposed  the  following  supplement  or  modification  of 
the  original  agreement: 

"State  of  Texas,  County  of  Harris.  This  agreement,  made  and  en- 
tered into  by  and  between  Branch  T.  Masterson  and  Fritz  Bokel  and  E. 
Bokel,  witnesseth: 

"That  in  settlement  of  the  case  of  Branch  T.  Masterson  v.  Bokel  et  al., 
No.  18,684,  pending  in  the  District  Court  of  Harris  County,  the  divid- 
ing line  between  the  Henry  A.  Robinson  survey,  owned  by  Masterson, 
and  the  lower  part  of  the  Freeling  survey,  owned  by  Bokel,  shall  be  run 
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on  the  ground  so  as  to  give  Bokel  south  of  the  Mclver's  pasture  fence 
and  west  of  the  Robinson  738  acres,  no  more  and  no  less.  The  sur- 
veyor shall  fix  a.  post  in  the  ground  at  a  point  far  enough  east  of  the 
Thompson  survey  for  the  southeast  corner  of  the  Freeling,  to  run  a  line 
north  with  the  Robinson  west  line  as  fixed  by  the  corner  post  to  be  put 
in,  so  as  to  give  Bokel  738  acres.  The  surveyors  are  directed  to  run 
the  Freeling  from  the  wagon  axle  at  the  corner  of  the  Freeling  in  the 
east  line  of  the  John  Thompson  survey,  far  enough  east  to  fix  the  south- 
east corner  post  of  the  Freeling  so  as  to  include  the  738  acres  in  BokePs 
tract. 

"The  field  notes  when  thus  made  shall  be  made  the  judgment  of  the 
court  in  the  above  case." 

This  proposed  agreement  was  reduced  to  writing  but  was  never  signed 
by  the  parties.  The  undisputed  evidence,  however,  shows  that  shortly 
after  the  agreement  was  proposed  the  surveyors  named  therein,  together 
with  the  defendant  and  his  attorney,  went  upon  the  ground  and  began 
a  survey  of  said  line  as  provided  for  in  said  agreement.  In  making 
this  survey,  S.  Griffin,  who  owned  a  tract  of  160  acres  of  land  south  of 
the  Freeling  survey,  claimed  that  the  south  line  of  said  survey  as  run 
by  Polk  and  Gillespie  conflicted  with  the  lines  of  his  survey  and  for- 
bade said  surveyors  running  said  south  line  as  located  by  them.  When 
this  interruption  of  the  work  occurred  appellee  informed  the  surveyors 
that  he  would  have  nothing  more  to  do  with  making  the  survey,  and 
would  not  agree  to  the  line  as  fixed  by  them.  The  surveyors  went  on 
with  the  work  and  established  the  east  line  of  the  Freeling  survey  as 
directed  in  said  agreement.  The  line  thus  established  is  shown  by  the 
following  field  notes  made  and  certified  to  by  said  surveyor: 

"State  of  Texas,  County  of  Harris.  Field  notes  of  a  survey  of  73§ 
acres  made  for  E.  Bokel  and  B.  T.  Masterson:  Situated  in  Harris 
County,  on  the  waters  of  Brays  Bayou,  a  tributary  of  Buffalo  Bayou, 
about  six  miles  south  from  the  county  seat  of  Harris  County,  and  being 
out  of  the  Benton  H.  Freeling.  Beginning'  at  an  iron  axle  in  the  E. 
line  of  the  Thompson  sur.,  same  being  the  S.  W.  cor.  of  the  B.  H. 
Freeling.  Th.  E.  1780  ft.  to  a  stake.  Th.  N.  5867y2  ft.  to  a  stake 
on  the  south  line  of  Mclver  land;  Th.  W.  along  Mclver's  S.  B.  line 
7060  ft.  to  a  stake  and  mound  in  the  E.  B.  line  of  the  Hamilton  sur- 
vey. Th.  south  along  Hamilton  E.  B.  line  4112  ft.  to  an  iron  rod, 
being  the  N".  W.  cor.  of  the  Fitch  sur.  Th.  east  along  the  north  lines 
of  the  Fitch,  Cruger-  and  Thompson  surveys  5280  to  the  N.  E.  cor.  of 
the  Thompson  sur.,  a  stone  for  corner;  Th.  south  1755%  ft.  to  the  place 
of  beginning. 

"Bearings  marked .     Surveyed  Mch.  30th  and  Apl.  1,  1898.    R. 

Poole,  J.  H.  McRady,  chain  carriers.    Louis  Gillespie,  flagman. 

"I,  W.  A.  Polk,  county  surveyor  Harris  County,  and  J.  J.  Gillespie, 
surveyor,  do  hereby  certify  that  the  foregoing  survey  was  made  actually 

32  Civil— 33. 
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on  the  ground,  according  to  law,  and  that  the  limits,  boundaries  and 
corners  with  marks,  natural  and  artificial,  are  truly  described  in  the 
foregoing  plat  and  field  notes. 

(Signed)        "J.  J.  Gillespie, 

"W.  A.  POLK, 

"County  Surveyor,  Harris  County. 
"I,  W.  A.  Polk,  county  surveyor  Harris  County,  do  hereby  certify 
that  I  have  examined  the  foregoing  field  notes,  and  find  them  correct, 
and  that  they  are  recorded  in  my  office,  in  private  sur.  book  No.  4,  page 
162. 

(Signed)        "W.  A.  Polk, 
"County  Surveyor,  Harris  County." 

The  expenses  of  making  both  these  surveys  were  paid  by  the  appel- 
lant. Appellee  refused  to  recognize  the  agreements  as  binding,  and 
appellant,  by  amended  petition  filed  in  the  court  below,  set  up  the 
agreements,  and  asked  that  the  boundary  line  between  his  land  and  that 
of  appellee  be  fixed  and  established  as  the  same  was  located  by  Polk  and 
Gillespie  as  shown  by  the  field  notes  of  the  survey  made  by  them  in 
accordance  with  the  agreements  above  set  out 

The  execution  of  the  first  agreement  is  admitted  by  appellee  in  his 
answer,  and  it  is  not  assailed  on  the  ground  of  mistake  or  fraud,  hut 
he  claims  that  no  survey  of  the  land  was  made  thereunder,  and  that 
it  was  abandoned  by  both  parties.  As  to  the  second  agreement  the 
answer  avers  that  it  was  never  made  by  the  appellee ;  that  he  refused  to 
sign  same  when  it  was  presented  to  him  by  appellant's  attorney,  but 
agreed  that  a  survey  of  his  land  might  be  made  by  Polk  and  Gillespie, 
and  if  he  was  satisfied  with  the  line  as  fixed  by  said  survey,  he  would 
accept  the  same  as  the  boundary  line  between  his  land  and  the  lands  of 
appellant.  He  further  avers  that  he  never  accepted  or  acquiesced  in 
the  line  as  fixed  by  said  surveyors  under  the  directions  contained  in  said 
unsigned  agreement. 

There  is  not  a  particle  of  evidence  to  sustain  appellee's^  contention 
that  appellant  abandoned  the  first  agreement  or  surrendered  his  right 
to  enforce  specific  performance  of  same,  except  in  so  far  as  said  agree- 
ment was  modified  by  the  unsigned  agreement  which  appellee  contend? 
was  never  made  by  him,  nor  is  there  any  evidence  to  contradict  the 
testimony  of  Polk  and  other  witnesses  for  the  appellant  showing  that  a 
survey  of  the  land  was  actually  made  by  Polk  under  said  first  agree- 
ment, and  the  line  in  question  fixed  as  indicated  in  the  field  notes  ol 
said  survey  certified  to  by  Polk  as  before  set  out.  •  It  certainly  can  not 
be  held  that  the  offer  by  appellant  to  modify  the  original  agreement 
in  the  interest  and  for  the  benefit  of  the  appellee,  such  offer  not  having 
been  accepted  by  appellee,  could  defeat  or  in  any  way  impair  appel- 
lant's rights  under  said  original  agreement. 

Upon  a  former  appeal  of  this  case  this  court  held  that  the  agreements 
in  question  were,  in  the  absence  of  allegations  and  proof  of  fraud  or 
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mistake,  valid  and  binding,  and  entitled  appellant  to  a  judgment  fixing 
his  boundary  line  in  accordance  with  the  survey  made  thereunder.  We 
adhere  to  our  former  opinion,  and  do  not  deem  it  necessary  to  add  any- 
thing to  what  is  there  said  in  reference  to  appellant's  right  to  enforce 
said  agreement.     20  Texas  Civ.  App.,  416,  51  S.  W.  Rep.,  39. 

If  appeUee  did  not,  as  he  testifies,  make  the  second  agreement,  and 
the  jury  have  so  found,  then  the  original  agreement  remains  in  full 
force  and  effect,  and  appellant  would  be  entitled  to  a  judgment  fixing 
his  boundary  line  in  accordance  with  said  agreement.  He  only  asks, 
however,  to  have  the  line  fixed  as  designated  in  the  field  notes  of  the 
survey  made  by  Polk  and  Gillespie,  and  since  the  establishing  of  said 
line  at  the  place  designated  in  said  field  notes  deprives  him  of  land  to 
which  he  is  entitled  and  adds  to  the  quantity  to  which  appellee  is  enti- 
tled under  the  original  agreement,  the  latter  can  not  be  heard  to  com- 
plain at  the  boundary  thus  established. 

The  judgment  of  the  court  below  will  be  reversed  and  judgment  here 
rendered  in  favor  of  appellant  establishing  the  boundary  line  between 
his  land  and  the  land  of  appellee  as  the  same  is  fixed  and  designated  in 
the  field  notes  of  the  survey  made  by  Polk  and  Gillespie  hereinbefore 
set  out. 

Reversed  and  rendered. 


Mrs.  Nettie  G.  Webb  et  al.  v.  Galveston  and  Houston 

Investment  Company  et  al. 

Decided  May  27,  1903. 

1. — Usury — Notes  Carried  Into  New  Purchase. 

Where  plaintiffs  executed  usurious  notes  to  an  investment  company  in  pay- 
ment for  a  house  and  lot,  and  after  paying  part  of  them  exchanged  the  prop- 
erty with  the  company  for  another  lot,  paying  $500  cash,  receiving  credit  for 
the  amount  of  the  notes  already  paid,  and  executing  new  notes  in  the  same 
number  and  amount  for  the  notes  remaining  unpaid,  the  agreement  being  that 
the  old  contract,  though  not  the  old  notes,  was  to  be  continued,  the  usury  taint- 
ing the  notes  first  given  was  carried  into  the  new  agreement— such  notes  not  going 
merely  as  a  part  of  the  purchase  money  of  the  second  lot — and  the  second  con- 
tract was  vitiated  thereby. 

8. — Same — Penalty — Limitations — Disability. 

Since  the  statute  gives  as  a  penalty  for  usury  double  the  amount  of  the 
interest  paid  within  two  years  immediately  preceding  the  institution  of  suit 
therefor,  and  makes  no  exception  as  to  persons  laboring  under  disabilities,  a 
married  woman  can  not  recover  a  greater  penalty  than  double  the  amount  of 
interest  paid  within  two  years.    Rev.  Stats.,  art.  3106. 

3.— -Same — Purchaser  of  Notes — Good  Faith. 

Where,  in  a  suit  to  recover  the  penalty  for  usury,  one  of  the  defendants 
pleaded  that  it  was  a  purchaser  in  good  faith  and  without  notice  of  the  notes 
on  which  plaintiffs  had  paid  the  usurious  interest,  but  afterwards  filed  a  joint 
amended  answer  with  its  codefendant  claiming  that  there  was  no  usury,  the 
question  of  good  faith  in  the  purchase  of  the  notes  did  not  arise. 

4. — Same — Penalty— Party  Liable. 

Since  the  statute  provides  that  where  usury  is  shown,  double  the  amount 
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of  the  interest  received  may  be  recovered  from  the  person,  firm  or  corporation 
receiving  the  same,  a  party  to  whom  the  usurious  notes  were  indorsed  and  who 
received  the  interest  thereon  was  alone  liable  for  the  penalty. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

R.  L.  Whitehead,  Brooks  &  Shelly,  and  S.  P.  Weisiger,  Jr.,  for  appel- 
lants. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellees. 

FLY,  Associate  Justice.— This  suit  was  instituted  by  Mrs.  Nettie 
G.  Webb,  joined  by  her  husband,  W.  R.  Webb,  to  recover  of  the  Galves- 
ton and  Houston  Investment  Company  and  the  Peoples  Loan  and 
Homestead  Company  the  sum  of  $644.41,  amount  paid  in  excess  of  the 
principal  on  certain  notes  executed  by  them  to  defendants,  and  the  sum 
of  $533.28,  penalty  on  account  of  usurious  interest  collected  by  them 
on  the  notes.  The  cause  was  tried  by  the  court,  without  a  jury,  and 
judgment  rendered  for  appellees. 

The  facts  are  these :  In  1893  the  Galveston  and  Houston  Investment 
Company  conveyed  to  Mrs.  Webb  lot  number  11  in  block  20  of  the  Fair 
Grounds  addition  to  the  city  of  Houston,  for  the  sum  of  $720,  and 
entered  into  a  contract  to  build,  and  did  build,  her  a  house  thereon  for 
$1800.  On  the  house  and  lot  she  paid  the  sum  of  $95,  and  she  and 
her  husband  executed  to  the  investment  company  120  promissory  notes, 
the  first  for  $31.67,  and  each  of  the  others  for  $31.32,  one  to  be  paid  on 
the  13th  of  each  month,  until  all  were  paid,  the  last  note  being  payable 
in  ten  years,  of  course,  and  each  bearing  10  per  cent  interest  from 
maturity.  The  total  value  of  the  house  and  lot  was  $2520,  which, 
after  deducting  the  $95,  left  $2425,  which  was  secured  through  the  120 
notes  and  a  vendor's  lien.  In  1897,  after  appellants  had  paid  off  fifty 
of  the  promissory  notes,  they  became  desirous  of  buying  lot  number  5, 
block  20,  from  the  investment  company,  and  proposed  to  give  it  $3000 
for  the  lot,  the  terms  of  payment  being  that  appellants  should  convey 
lot  11  to  the  company,  and  should  pay  $500  in  cash,  and  should  have 
credit  for  their  equity  in  lot  11,  amounting  to  $1010,  and  should  pay 
the  balance  in  seventy  monthly  payments  of  $31.32  each.  The  seventy 
original  notes  given  for  lot  11  were  delivered  to  appellants,  and  they 
executed  for  the  balance  of  the  purchase  money  on  lot  5,  seventy  notes 
for  the  same  sums  and  payable  at  the  same  dates  as  the  old  notes 
returned  to  them.  They  paid  forty-eight  of  the  last  seventy  notes  to 
the  Peoples  Loan  and  Homestead  Company,  to  which  company  they 
had  been  indorsed  by  the  Galveston  and  Houston  Investment  Com- 
pany. 

It  is  clear  that  each  one  of  the  120  notes  executed  by  appellants  in 
1893  contained  $20.21,  principal,  and,  with  the  exception  of  the  first, 
each  contained  $1L11  interest.     The  first  had  embodied  in  it  $11.46 
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interest.  The  seventy  notes  given  in  the  transaction  for  the  purchase 
of  lot  5  £ach  contained  $21.28  principal,  and  $11.04  interest.  This  suit 
was  filed  on  August  19,  1901. 

The  original  contract  between  appellants  and  the  investment  com- 
pany is  identical  with  that  in  the  case  of  the  latter  against  Grymes,  94 
Texas,  609,  in  which  a  majority  of  the  Supreme  Court  held  the  con- 
tract usurious.  The  question  as  to  usury  in  the  original  contract  is 
not  an  open  one,  therefore,  and  the  sole  question  to  be  considered  is  as 
to  usury  in  the  second  contract  between  the  parties. 

It  is  the  contention  of  appellants  that  the  old  contract  formed  the 
basis  of  the  new,  and  that  the  usurious  interest  therein  entered  into  and 
vitiated  the  new  contract;  while  it  is  insisted  by  appellees  that  the  last 
contract  is  independent  of  the  first,  and  that  appellants  can  not  set  up 
usury  in  the  last  contract,  because  whatever  interest  there  may  be  in 
the  notes  was  given  as  part  of  the  purchase  money  of  lot  number  5. 

The  contention  of  appellees  is  based  on  that  doctrine  which  is  to  the 
effect  that  the  purchaser  of  mortgaged  property  from  the  mortgagor, 
who  assumes  a  usurious  debt  as  part  of  the  purchase  money,  can  not 
take  advantage  of  the  usury,  on  the  principle  that  he  has  kept  back 
enough  of  the  purchase  money  to  pay  the  mortgage,  and  to  allow  him 
to  plead  usury  would  be  to  give  him  the  property  for  less  than  he  agreed 
to  pay  for  it.  B.  &  L.  Assn.  v.  Price  (Texas  Civ.  App.),  46  S.  W. 
Rep.,  94 ;  B.  &  L.  Assn.  v.  Winans,  24  Texas  Civ.  App.,  544,  60  S.  W. 
Rep.,  826 ;  Jones  on  Mort.,  sec.  745. 

AH  the  authorities  apply  the  doctrine,  however,  to  third  persons  who 
buy  the  mortgaged  premises,  and  we  have  seen  no  case  where  the  doc- 
trine has  been  applied  to  a  new  contract  made  between  parties  to  other 
contracts,  the  prior  contract  entering  to  some  extent  into  the  new  con- 
tract. But  let  it  be  admitted  that  where  the  usurious  interest  con- 
tained in  the  old  contract  is  used  as  part  of  a  purchase  price  which  the 
maker  of  the  note  has  agreed  to  pay  for  a  parcel  of  land,  usury  can  not 
be  pleaded,  still  we  do  not  think  that  the  facts  of  this  case  would  ejititle 
appellees  to  the  application  of  the  rule.  The  usurious  interest  embodied 
in  the  seventy  notes  remaining  unpaid  when  the  second  contract  was 
made,  was  carried  into  the  seventy  notes  given  in  their  place,  and  did 
not  go  as  a  part  of  the  purchase  money  on  the  second  lot  bought  by 
appellants,  as  an  analysis  of  the  facts,  we  think,  will  fully  show. 

In  1897  appellants  desired  to  buy  lot  five  from  the  investment  com- 
pany, and  made  an  offer  of  $3000  for  it,  which  was  accepted.  Mrs. 
Bryan,  the  agent  of  the  investment  company,  testified  thus  as  to  the 
transaction  between  Mrs.  Webb  and  Lasker,  acting  for  the  company: 
"In  1897,  when  the  question  came  up  about  the  exchange  of  the  property, 
the  proposition  she  submitted  to  me,  and  which  I  submitted  to  Mr. 
Lasker,  was  that  she  wanted  to  exchange  her  property,  and  put  in  what 
she  had  paid  on  that  property,  and  get  back  exactly  what  she  had  paid, 
an8  I  think  she  had  paid  on  the  other  property  something  like  $1000, 
as  she  claimed ;  and  the  difference  between  those  notes,  fifty-five  of  them, 
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and  other  notes.  Now  the  offer,  as  I  remember  it,  that  was  made  by 
Mrs.  Webb,  was  that  the  company  was  to  take  her  property  back  at 
$2500  and  she  was  to  pay  the  company  $3000  for  the  other  property, 
which  stood  the  company  at  more  than  that;  that  was  her  proposition, 
and  Mr.  Lasker  accepted  it,  provided  she  paid  $500  in  cash."  The  only 
other  witness  that  testified  as  to  the  second  contract  was  Mrs.  Webb, 
and  she  said :     "In  1897  I  offered  the  company  $3000  for  lot  5  because 

I  intended  to  carry  out  my  contract  and  pay  the  difference  between  the 
price  of  the  two  lots.  I  agreed  to  pay  $500  cash.  My  agreement  with 
Mr.  Lasker  was  that  I  was  to  exchange,  and  in  this  exchange  I  was  to 
pay  $500  cash  and  continue  the  old  contract.  I  was  not  to  continue 
the  old  notes,  but  was  to  continue  the  old  contract.  The  company 
wanted  more  than  $3000  for  lot  5,  but  I  got  it  for  that  amount;  it  was 
a  fair  price  for  the  lot.  I  paid  $500  cash;  I  did  not  surrender  my 
equity;  I  just  continued  the  old  contract  to  pay  notes  I  had  agreed  to 
pay,  and  did  pay  $500  cash,  I  wanted  to  continue  the  old  contract  and 
pay  the  difference  in  cash.     I  expected  the  company  to  take  back  lot 

II  and  release  me  from  any  obligation  on  that  lot;  my  equity  in  lot  11 
was  at  that  time  $1010." 

It  is  clear  from  the  testimony  that  the  company  accepted  $3000  for 
lot  number  5,  to  be  paid  $500  in  cash,  $1010  in  the  equity  held  in  lot 
11,  and  the  balance  in  notes.  The  cash  payment  and  the  equity, 
amounting  to  $1510,  being  deducted  from  the  $3000  purchase  price, 
leaves  $1490  unpaid  on  the  lot.  For  this  sum  seventy  notes,  aggregat- 
ing $2192,  were  given  by  appellants,  and  in  those  notes  must  have  been 
included  $702  interest.  Interest  at  the  rate  of  10  per  cent  per  annum 
on  the  several  sums  expressed  in  the  seventy  notes  would  amount  to 
$434.85,  which  deducted  from  the  amount  of  interest  included  in  the 
notes,  would  give  the  sum  of  $267.15  usurious  interest.  In  the  forty- 
eight  notes  paid  by  appellants  on  the  last  contract  were  incliried 
$1021.44  principal,  and  $481.92  interest.  Of  the  latter  amount  $184.07 
was  usurious. 

Appellants  would  be  entitled  to  recover  only  the  interest  paid  within 
the  two  years  immediately  before  the  suit  was  instituted,  that  is  on  the 
last  half  of  the  forty-eight  notes.  The  interest  on  the  twenty-four  notes 
last  paid  would  amount,  at  10  per  cent,  to  $155.40,  while  there  was 
actually  paid  thereon  $240.96.  Adding  the  $1021.44  principal  paid 
through  the  forty-eight  notes  to  double  the  amount  of  the  interest  paid, 
on  the  twenty-four  notes,  viz.,  $481.92,  and  we  have  the  sum  of  $1503.36, 
from  which  deduct  $1490,  the  principal  of  the  seventy  notes,  and  there 
remains  $13.36,  which  appellants  should  recover. 

No  question  of  limitations  arises  in  this  case.  Independent  of  any 
plea  of  limitations,  article  3106,  Revised  Statutes,  gives  as  a  penalty 
double  the  amount  of  the  interest  paid  within  two  years  immediately 
preceding  the  institution  of  the  suit,  and  the  law  makes  no  exception 
as  to  persons  laboring  under  disabilities.     No  person  can  recover  a 


Webb  v.  G.  &  H.  Investment  Co.  519 

greater  penalty  than  double  the  amount  of  interest  paid  within  two 
years. 

The  Peoples  Loan  and  Homestead  Company  filed  an  original  answer 
in  which  it  set  up  that  it  was  a  purchaser  in  good  faith  without  notice, 
of  the  promissory  notes,  and  praying  that,  if  judgment  should  be  ren- 
dered for  appellants,  it  recover  judgment  over  against  the  Galveston  and 
Houston  Investment  Company  for  principal,  interest  and  attorney's  fees 
due  on  the  twenty-two  notes  remaining  unpaid.  That  pleading  was 
abandoned,  however,  and  in  an  amended  answer  the  first  named  com- 
pany filed  a  joint  defense  with  the  investment  company,  the  ground  of 
defense  being  that  neither  of  the  contracts  was  tainted  with  usury. 
The  question  of  the  bona  fides  of  the  Peoples  Loan  and  Homestead  Com- 
pany does  not  therefore  arise,  and  need  not  be  discussed. 

It  is  provided  in  article  3106,  Revised  Statutes,  that  where  usury  is 
shown,  double  the  amount  of  the  interest  received  or  collected  may  be 
recovered  from  "the  person,  firm  or  corporation  receiving  the  same." 
The  testimony  in  this  case  indicates  that  the  interest  paid  in  the  two 
years  immediately  preceding  the  institution  of  the  suit  was  received  by 
the  Peoples  Loan  and  Homestead  Company,  and  it  follows  that  from 
it  alone  should  the  penalty  be  recovered.  The  fact  of  payment  to  the 
loan  company  is  inferred  from  the  circumstance  that  the  forty-eight 
notes  paid  as  a  part  of  the  consideration  for  lot  5  were  indorsed  to  the 
Peoples  Loan  and  Homestead  Company,  and  it  will  be  presumed  they 
were  the  property  of  that  company. 

The  judgment  of  the  District  Court,  in  so  far  as  it  affects  the  Galves- 
ton and  Houston  Investment  Company,  is  affirmed,  but  as  to  the  Peo- 
ples Loan  and  Homestead  Company  it  is  reversed,  and  judgment  here 
rendered  that  appellants  recover  of  said  Peoples  Loan  and  Homestead 
Company  the  sum  of  $13.36,  with  all  costs  of  this  and  the  lower  court, 
and  that  the  twenty-two  notes  for  $31.32  each  remaining  unpaid  be 
canceled,  and  that  the  lien  evidenced  by  them  and  the  deed  from  the 
Galveston  and  Houston  Investment  Company  be  canceled  and  declared 
of  no  effect. 

Affirmed  in  part;  reversed  and  rendered  in  fart. 

Writ  of  error  refused. 
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Albert  Chimene  et  al.  v.  James  A.  Baker  et  al. 

Decided  May  27,  1003. 

1. — Assignment  of  Error. 

Where  an  assignment  of  error  complains  of  the  overruling  of  numerous  spe- 
cial exceptions,  no  particular  errors  being  indicated,  it  will  not  be  considered. 

2. — Same— Statement  Necessary. 

An  assignment  of  error  will  not  be  considered  where  no  statement  accom- 
panies it  as  required  by  the  rules. 

S. — City  Ordinance — "Fireproof  Buildings. 

A  city  ordinance  forbidding  the  erection  of  buildings  made  of  combustible 
materials,  or  of  any  material  not  fireproof,  does  not  require  that  the  buildings 
erected  shall  be  absolutely  fireproof,  but  only  that  they  be  such  as  will  resist 
ordinary  fires. 

4. — Same— Unreasonableness— Legislative  Power. 

A  city  ordinance  forbidding  the  erection  of  buildings  out  of  combustible 
materials,  when  passed  under  legislative  power  granted  to  the  city  by  legislative 
charter  in  definite  and  precise  terms,  can  not  be  set  aside  as  unreasonable. 

5.— Same— Defining  "Fireproof  and  "Combustible." 

A  city  ordinance  forbidding  the  erection  of  buildings  constructed  of  com- 
bustible materials,  or  any  material  not  fireproof,  is  not  uncertain  and  obscure 
because  it  does  not  define  "combustible"  and  "fireproof." 

6. — Injunction— Enjoining  Erection  of  Building. 

Where,  in  violation  of  a  city  ordinance,  a  building  is  being  erected  of  com- 
bustible materials  within  established  fire  limits,  the  owner  of  an  adjacent  build- 
ing, upon  showing  that  such  erection  will  cause  special  and  irreparable  injury  to 
his  property  for  which  he  has  no  adequate  remedy  at  law,  may  restrain  such 
erection  by  injunction. 

7. — Same — Defense — Abating  Nuisance. 

In  such  action  for  injunction  an  answer  setting  up  the  failure  and  refusal 
of  the  city  to  abate  the  nuisance,  as  a  justification  for  the  erection  of  the  build- 
ing, presents  no  defense,  nor  was  it  a  defense  that  other  buildings  in  the  vicinity 
were  not  constructed  of  proper  materials. 

8.— Same. 

In  such  action  evidence  that  the  mayor  had  authorized  the  erection  of  the 
building  and  that  other  buildings  in  the  vicinity  were  not  fireproof,  was  prop- 
erly excluded. 

9. — Bills  of  Exception — Exclusion  of  Evidence. 

The  appellate  court  will  not  consider  bills  of  exception  to  the  trial  court's 
refusal  to  permit  witnesses  to  answer  certain  questions  where  they  do  not  show 
what  the  answers  would  have  been. 

10. — Trial — Verdict  and  Judgment — Harmless  Error. 

Where  in  an  action  for  injunction  the  jury  find  for  plaintiffs  in  disregard  of 
an  instruction  to  find  against  one  of  them,  the  defendants  can  not  complain  that 
the  court  conformed  the  judgment  to  what  must  have  been  the  intention  of  the 
jury  and  refused  to  render  judgment  for  such  defendant. 

11. — Verdict — Impeachment  by  Jurors. 

The  impeachment  of  verdicts  by  the  statements  of  jurors  after  the  trial 
will  not  be  allowed. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Wm.  H.  Wilson. 

J  as.  A.  Breeding,  for  appellants. 
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US .  •  Baker,  BotU,  Baker  &  Lovett  and  Ford,  Stone  &  Ford,  for  appellees. 

-*  FLY,  Associate  Justice. — This  suit  was  instituted  by  James  A. 

Baker,  R.  S.  Lovett,  L.  M.  Rich,  W.  L.  Foley  and  A.  L.  Abrahams  and 

>-*         his  wife,  Carrie  B.  Abrahams,  against  Albert  Chimene  and  A.  Penning- 

^.\         ton,  to  restrain  them  from  the  erection  of  a  building  being  constructed 
of  combustible  material  within  the  fire  limits  of  the  city  of  Houston, 

Hl*.         near  houses  owned  by  them.    A  trial  was  had  by  jury,  which  resulted  in 
a  verdict  and  judgment  for  appellees. 

The  evidence  established  that  appellants  had  begun  the  construction 
of  a  storehouse  with  combustible  material  and  material  not  fireproof 

*]  beside  and  in  close  proximity  to  storehouses  owned  by  the  above  men- 

tioned plaintiffs,  except  W.  L.  Foley.  The  houses  mentioned  are  within  , 
the  limits  established  by  the  city  of  Houston  wherein  it  is  made  unlaw- 
ful, by  an  ordinance,  to  build  or  erect  houses  of  combustible  material 
or  material  that  is  not  fireproof.  The  erection'  of  the  house  by  appel- 
lants would  greatly  depreciate  the  value  of  the  property  owned  by  appel- 
lees. 

a*  The  second  and  third  assignments  of  error  complain  of  the  action  of 

the  court  in  overruling  numerous  special  exceptions,  which  are  num- 
bered and  copied.     No  particular  errors  are  indicated.    It  has  been  so 

"?  often  held  that  such  assignments  of  error  will  not  be  considered  that  it 

would  seem  that  they  would  not  be  so  prepared.     Keown  v.  Love,  65 

*  Texas,  152;  Railway  v.  Leak,  64  Texas,  654;  Yoe  v.  Montgomery,  68 

Texas,  338 ;  Paschal  v.  Owen,  77  Texas,  583. 

Through  the  first  assignment  of  error  appellants  complain  of  the 

'  overruling  of  a  general  demurrer  which  goes  to  the  very  foundation  of 

the  suit,  and  presents  for  review  the  vital  questions  connected  with 
actions  of  this  character. 

It  was  alleged  in  the  petition  that  under  the  authority  granted  it  by 

\  its  charter,  the  city  of  Houston  had  passed  ordinances  in  1897  and  1899 

prescribing  fire  limits  in  which  the  erection  or  placing  of  any  building 
of  combustible  or  any  material  not  fireproof  within  certain  limits  was 

i  prohibited,  and  penalties  fixed  for  violations  of  the  same;  that  appel- 

1  lants  were  constructing  a  building  within  said  limits  of  wood  and  other 

materials  not  fireproof  and  incombustible,  in  immediate  contact  with 
the  building  and  improvements  of  appellees.  The  petition  proceeds: 
"Plaintiffs  further  show  that  the  erection  of  said  building,  if  the  same 
is  permitted  to  be  erected,  will  be  a  nuisance,  and  will  subject  the  valua- 
ble buildings  and  improvements  of  plaintiffs'  property  to  imminent 
danger  of  destruction  by  fire,  and  will  increase  the  fire  risk  on  said 
buildings  and  increase  the  cost  of  insurance  on  the  same  against  loss  by 
fire;  that  it  will  decrease  the  value  of  plaintiffs'  property  and  render 
the  same  less  salable;  diminish  the  income  therefrom,  and  render  the 
use  thereof  unsafe  and  uncomfortable ;  will  increase  the  cost  of  insurance 
oh  stocks  of  goods  or  other  property  placed  therein,  thereby  and  other- 
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wise  making  the  same  less  desirable  and  valuable  as  rent  property;  tki 
the  front  end  of  the  defendant's  building,  as  is  shown  by  the  frame  woA 
thereof,  has  no  support  except  wooden  posts,  and  plaintiffs  are  informed 
and  believe  that  in  case  of  a  fire  in  said  building  it  would  be  unsafe  for 
firemen  or  others  wishing  to  extinguish  it  to  enter  said  building  on 
account  of  the  liability  of  said  posts  to  burn  and  give  way  and  cause 
said  building  to  fall,  and  on  account  of  other  defects  in  said  building 
rendering  the  same  liable  to  fall  in  case  of  fire.  Plaintiffs  further  say 
that  the  injuries  to  their  property  and  to  plaintiffs  by  the  erection  of 
said  building  would  be  permanent,  continuous  and  irreparable,  and  that 
they  are  entirely  without  adequate  remedy  at  law." 

It  was  also  alleged  that  they  had  applied  to  the  mayor,  city  council 
and  chief  of  police  of  the  city  of  Houston  to  enforce  the  ordinance,  but 
they  had  refused  to  do  so. 

It  is  the  contention  of  appellants  that  the  ordinance  is  unreasonable 
in  prescribing  that  none  but  buildings  made  of  "fireproof"  or  "incom- 
bustible" materials  should  be  constructed  within  the  fire  limits,  and 
reason  and  experience  teaching  that  no  such  material  can  be  obtained 
that  is  suitable  for  the  construction  of  buildings,  it  is  practically  a 
prohibition  of  the  erection  of  houses  within  such  limits.  The  term* 
"fireproof"  and  "combustible  materials,"  used  in  the  charter  and  ordi- 
nances, should  not  be  given  a  literal  construction,  but  a  liberal  and 
reasonable  one,  and  the  meaning  assigned  to  them  in  the  ordinary  and 
common  acceptation  of  the  terms.  Experience  has  shown  that  during 
great  conflagrations,  such  as  swept  the  cities  of  Chicago  and  Boston  a 
number  of  years  ago,  buildings  of  granite,  marble  and  steel  crumbled 
into  dust  before  the  intense  heat  and  met  with  absolute  destruction. 
And  yet  those  buildings  were  known  and  accepted  as  being  composed  of 
incombustible  or  fireproof  materials. 

The  term  "fireproof"  in  insurance  cases,  where  used  in  connection 
with  safes  in  which  books  and  inventories  are  to  be  kept,  has  been 
defined  as  being  of  materials  that  will  usually  resist  the  action  of  fires? 
and  not  those  that  will  successfully  withstand  fires  under  all  circum- 
stances.    Insurance  Co.  v.  Hird,  4  Texas  Civ.  App.,  82,  23  S.  W.  Bep., 
393;  Insurance  Co.  v.  Palmer,  ante,  p.  — ,  7  S.  W.  Rep.,  602;  SneecU 
Assurance  Co.  (Miss.),  18  So.  Rep.,  928.     As  said  by  the  Supreme  Court 
of  Mississippi  in  the  last  cited  case :     "To  impart  to  the  words  'fireproof 
safe*  such  signification  as  would  require  a  safe  incapable  of  injury  by 
fire,  to  itself  or  its  contents,  or  one  which  by  the  action  of  sny  && 
could  not  be  rendered  useless,  as  a  safe,  and  whose  contents,  under  any 
combination  of  circumstances  should  and  could  never  be  destroyed  of 
the  intensity  of  heat  to  which  the  safe  and  its  contents  might  be  exposed* 
would  be  to  require  of  the  insured,  in  the  vast  majority  of  insurance 
cases,  that  which  could  not  have  been  in  the  contemplation  of  the  ptf" 
ties  in  entering  into  the  contract  of  insurance."     The  words  "fireproof 
and  "incombustible  materials"  are  often  used  in  connection  with  houses 
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that  are  not  absolutely  proof  against  fires,  but  are  intended  as  referring 
to  houses  built  of  ^brick,  stone,  iron  or  other  material  on  the  outside  so 
as  to  form  barriers  that  will  resist  the  action  of  ordinary  fires. 

The  ordinance  of  which  complaint  is  made  is  authorized  by  the  char- 
ter of  the  city  of  Houston,  which  empowers  the  city  council  to  "pro- 
hibit the  erection,  building,  placing,  moving  or  repairing  of  wooden 
buildings  within  such  limits  in  said  city  as  they  may  designate  and 
prescribe;  *  *  *  and  may  direct,  require  and  prescribe  that  all 
bnildingB  within  the  limits  so  designated  and  prescribed  shall  be  made 
or  constructed  of  fireproof  materials/'  The  ordinance  uses  the  words 
"combustible  material  or  any  material  not  fireproof."  The  words  are 
practically  the  same  used  by  the  Legislature  in  the  special  charter  of 
1897  granted  to  the  city  of  Houston. 

To  inquire  into  the  reasonableness  of  the  ordinance  would  be  to 
inquire  into  and  attack  the  reasonableness  of  a  law  enacted  by  the  Legis- 
lature of  the  State.  The  ordinance  is  not  dependent  for  its  vitality  on 
some  power  incidental  to  some  general  power  granted  tOxthe  city,  but  it 
follows  the  language  of  the  legislative  grant  for  that  specific  purpose 
almost  to  the  letter. 

After  the  power  of  courts  to  sit  in  judgment  on  the  reasonableness 
of  city  ordinances  resting  for  their  authority  on  some  general  grant  of 
power  had  been  conceded,  Judge  Dillon  says:  "Where  the  Legislature 
in  terms  confers  upon  a  municipal  corporation  the  power  to  pass  ordi- 
nances of  a  specified  and  defined  character,  if  the  power  thus  delegated 
be  not  in  conflict  with  the  Constitution,  an  ordinance  passed  pursuant 
thereto  can  not  be  impeached  as  invalid  because  it  would  have  been 
regarded  as  unreasonable  if  it  had  been  passed  under  the  incidental 
power  of  the  corporation,  or  under  a  grant  of  power  general  in  its 
nature."  Dill.  Mun.  Corp.,  sec.  328.  The  text  is  supported  by  numer- 
ous authorities. 

In  the  case  of  A  Coal  Float  v.  City  of  Jeflersonville  (Ind.),  13  N.  E. 
Eep.,  115,  it  is  said:  "While  the  reasonableness  of  an  ordinance  is  a 
question  of  law  for  the  decision  of  the  court,  an  ordinance  can  not  be 
held  to  be  unreasonable  which  is  expressly  authorized  by  the  Legisla- 
ture. The  power  of  a  court  to  declare  an  ordinance  unreasonable,  and 
therefore  void,  is  practically  restricted  to  cases  in  which  the  Legislature 
has  enacted  nothing  on  the  subject  matter  of  the  ordinance,  and  conse- 
quently to  cases  in  which  the  ordinance  was  passed  under  the  supposed 
incidental  power  of  the  corporation  merely."  That  case  has  been  fol- 
lowed a  number  of  times  in  Indiana.  Railway  v.  Harrington,  30  N.  E. 
Rep.,  37;  Champer  v.  Greencastle,  35  N.  E.  Rep.,  14;  Rund  v.  Fowler, 
41  K  E.  Rep.,  456 ;  Beiling  v.  Evansville,  42  N.  E.  Rep.,  621 ;  Shea  v. 
Muncie,  46  N.  E.  Rep.,  138. 

In  the  case  of  State  v.  Mott  (N.  J.),  38  Atl.  Rep.,  857,  it  was  said: 
"When  an  ordinance  has  been  passed  by  a  municipal  body,  under  legisla- 
tive power,  which  is  granted  in  definite  and  precise  terms,  such  ordinance 
can  not  be  set  aside  as  unreasonable." 
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Even  if  the  strictest  interpretation  be  placed  upon  the  words  "fire- 
proof" and  "incombustible  material,"  it  can  not  be  claimed  that  the 
Legislature  of  the  State  has  not  the  power  to  delegate  to  cities  the 
authority  to  prohibit  within  certain  limits  buildings  of  that  class  of 
materials.  Even  if  the  reasonableness  of  such  legislation  could  be  the 
subject  of  inquiry,  it  was  one  to  be  inquired  into  in  this  case  in  the  light 
of  the  evidence,  and  that  tended  to  establish  that  absolutely  fireproof 
buildings  could  be  erected. 

This  action  was  instituted  not  for  the  enforcement  of  an  ordinance 
of  a  city,  but  to  protect  property  rights  threatened  by  the  intended  vio- 
lation of  the  ordinance.  A  private  right  has  been  invaded,  and  the 
enforcement  of  the  ordinance  is  a  mere  incident  to  the  protection  of 
appellants  against  a  threatened  injury  to  their  property.  There  are 
many  cases  in  which  it  has  been  held  that  the  fact  that  a  nuisance  is  a 
crime  and  punishable  as  such,  does  not  deprive  courts  of  equity  of  the 
power  and  authority  to  restrain  and  abate  such  nuisance  by  injunction, 
in  order  to  protect  private  rights.  It  is  true  that  an  act  will  not  be 
restrained  by  injunction  merely  because  it  is  illegal,  but  when  it  is  shown 
to  be  dangerous  to  life,  detrimental  to  health,  or  seriosuly  injurious  to 
property,  it  will  be  restrained,  and  while  it  has  been  held  that  the  erec- 
tion of  a  building  will  not  be  enjoined  merely  because  it  is  prohibited 
by  city  ordinance,  an  injunction  will  be  granted  when  allegations  and 
proof  show  the  infliction  of  injury  for  which  there  is  no  adequate  legal 
remedy.  Weakley  v.  Page  (Tenn.),  46  Law.  Rep.  Ann.,  552;  State  v. 
Patterson,  14  Texas  Civ.  App.,  465,  37  S.  W.  Rep.,  478 ;  York  v.  Yza- 
guairre,  31  Texas  Civ.  App.,  26,  71  S.  W.  Rep.,  563. 

There  is  some  authority  to  the  effect  that  an  injunction  will  not  lie 
to  abate  a  nuisance  that  is  not  one  in  itself,  independent  of  statutory 
declaration,  but  the  weight  of  authority,  we  think,  favors  a  different 
and  more  liberal  doctrine,  and  permits  of  restraint  by  injunction  against 
statutory  nuisances  where  it  appears  that  material  injury  will  be  inflicted 
by  them. 

In  the  case  of  Bank  v.  Sarlls  (Ind.),  28  N".  E.  Rep.,  434,  the  subject 
under  consideration  is  discussed,  and  it  is  said :  "When  it  is  shown  that 
the  erection  of  a  building,  if  permitted,  will  be  in  express  violation  of 
a  valid  municipal  ordinance,  although  it  would  not  be  a  nuisance  per  se, 
an  individual  who  shows  such  fact,  and  shows,  in  addition,  that  its  erec- 
tion will  work  special  and  irreparable  injury  to  him  and  to  his  prop- 
erty, is  entitled  to  relief  by  injunction."  The  same  principle  is  enun- 
ciated in  Blanc  v.  Murray,  36  La.  Ann.,  162;  McCloskey  v.  Kreiling 
(Cal.),  18  Pac.  Rep.,  433;  King  v.  Davenport,  98  111.,  304,  and  Kauf- 
man v.  Stein  (Ind.),  37  N.  E.  Rep.,  333. 

It  does  not  appear  that  appellees  had  an  adequate  remedy  at  law  for 
the  injuries  about  to  be  inflicted  upon  them.  The  rule  that  denies  an 
injunction,  except  where  there  is  no  adequate  legal  remedy,  has  been 
relaxed  to  some  extent  in  Texas,  where  law  and  equity  are  administered 
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by  the  same  tribunals.  In  the  case  of  Sumner  v.  Crawford,  91  Texas, 
129,  it  is  suggested  that  the  rule  has  been  relaxed  by  the  provisions  of 
article  2989,  Revised  Statutes,  and  the  following  language  is  used :  "If, 
as  here,  the  applicant  shows  a  clear  right  to  be  left  in  the  undisturbed 
possession  of  certain  property,  and  that  such  right  is  about  to  be  invaded 
without  semblance  of  right  by  another,  such  invasion,  on  principle, 
should  be  prevented  in  its  incipiency  by  injunction,  instead  of  allowing 
the  injury  to  be  inflicted,  and  then  leaving  the  party  to  his  legally  ade- 
quate, but  in  fact  generally  very  inadequate,  remedy  of  an  action  for 
damages." 

The  ordinance  is  not  uncertain _or  obscure  because  it  does  not  define 
the  meaning  of  "fireproof"  or  "combustible"  material.  Those  are  words 
well  defined  and  well  understood,  and  on  the  trial  the  court  instructed 
the  jury  that  by  those  terms  was  not  meant  materials  that  could  with- 
stand any  degree  of  heat,  but  such  materials  as  would  be  proof  against 
such  fires  as  would  likely  occur  in  the  city  of  Houston.  To  the  jury  was 
confided  the  determination  of  whether  the  materials  used  in  the  building 
were  combustible  or  not. 

The  fourth,  fifth,  sixth,  eighth,  tenth,  thirteenth  and  sixteenth  assign- 
ments of  error  complain  respectively  of  the  overruling   of   different 
special  exceptions  and  the  refusal  to  give  different  requested  charges. 
That  the  assignments  treat  of  subjects  that  are  not  germane  not  only 
appears  from  the  face  of  the  assignments,  but  from  the  fact  that  four 
propositions  having  no  relation  to  each  other  are  placed  one  immediately 
after  the  other.     The  propositions  are  so  general  and  indefinite  that  it 
would  be  difficult  to  ascertain  precisely  what  points  it  is  desired  should 
"  be  passed  upon  by  the  court.     They  might  well  be  disregarded.     How- 
ever, we  will  say  that  the  court  did  not  err  in  striking  out  those  portions 
of  the  answer  that  allege  that  other  buildings  in  the  vicinity  of  appel- 
lant's buildings  are  not  constructed  of  proper  materials;  that  appellees' 
building  is  not  fireproof,  and  in  striking  out  that  part  of  the  answer 
that  set  up  the  fact  that  appellants  had  been  informed  by  experts  that 
the  kind  of  building  they  intended  to  erect  was  very  substantial.     The 
authorities  cited  by  appellants  do  not  sustain  any  propositions  of  law 
applicable  to  the  matters  attempted  to  be  raised  in  the  assignments  of 
error. 

That  part  of  the  appellants'  answer  alleging  the  failure  and  refusal 
of  the  city  authorities  to  abate  a  nuisance  created  by  an  ordinance  of 
the  city,  as  a  justification  for  the  erection  of  a  building  prohibited  by 
the  ordinance,  formed  no  defense  to  appellees'  action,  and  was  properly 
stricken  out.  The  ordinance  is  effective  as  long  as  it  is  unrepealed,  and 
the  mayor  and  chief  of  police  have  no  more  right  to  violate  it  than  any 
other  citizen  of  Houston,  and  have  no  authority  to  grant  a  license  to 
anyone  else  to  violate  it. 

The  twelfth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  charge  the  jury  that  appellees  could  not  recover  unless  the  ownership 
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of  all  of  them  in  the  buildings,  sought  to  be  protected,  had  been  proved. 
The  assignment  is  not  followed  by  any  statement  whatever,  and  should 
not  be  considered.  An  investigation  of  the  record,  however,  shows  that 
the  parties  who  recovered  in  the  suit  established  their  ownership  in  the 
property. 

The  fourteenth  and  fifteenth  assignments  of  error  are  followed  by 
four  general  propositions  under  which  appear  a  statement.  A  strict 
application  of  the  rules  would  inhibit  a  consideration  of  them.  Their 
subject  matter  has  been  considered  under  other  assignments. 

The  ordinance  declares  that  it  is  unlawful  to  erect  any  building  of 
combustible  material  or  of  material  not  fireproof,  and  the  court  very 
properly  so  instructed  the  jury.  The  uncontradicted  evidence  showed 
that  the  building  was  being  erected  within  the  fire  limits  established  by 
the  municipal  government,  and  the  court  did  not  err  in  instructing  the 
jury  that  such  was  the  fact. 

Appellants  prosecute  this  appeal  upon  the  theory,  among  others,  that 
if  other  people  in  Houston  had  violated  the  ordinance  as  to  the  erection 
of  fireproof  buildings,  this  would  license  them  to  violate  it  by  erecting 
buildings  contiguous  to  those  of  others,  and  to  preclude  the  latter  from 
any  remedy  to  protect  their  property.  We  know  of  no  principle  upon 
which  to  found  such  a  proposition.  It  may  be  unjust  and  inequitable 
to  permit  othere  to  erect  houses  in  derogation  of  the  statute,  but  that 
fact  should  not  deprive  appellees  of  the  right  to  protect  their  property 
from  a  nuisance.  The  question  at  issue  was,  did  the  building  proposed 
to  be  erected  by  appellants  contravene  and  violate  the  terms  of  the  ordi- 
nance, and  if  so,  did  such  intended  act  materially  injure  the  property 
of  appellees?  To  those  propositions  the  trial  court  restricted  the  evi- 
dence, and  there  is  no  ground  for  complaint  at  such  action.    - 

None  of  the  bills  of  exception  taken  to  the  refusal  of  the  court  to 
permit  different  witnesses  to  answer  the  questions  which  are  set  out 
in  them  give  the  answers  expected  to  have  been  elicited,  with  the  excep- 
tion of  one  in  which  the  mayor  would  have  answered  that  he  had  author- 
ized the  building  of  the  house,  and  two  in  which  the  witnesses  could 
have  stated  that  adjoining  buildings  were  not  fireproof.  Those  answers 
were  properly  excluded,  and  the  other  bills  of  exception  can  not  be  con- 
sidered because  it  is  impossible  for  the  court  to  determine  what  the  wit- 
nesses might  have  answered.  It  is  the  unbroken  rule  that  where  objec- 
tions are  sustained  to  a  question,  the  bill  of  exceptions  must  show  what 
the  answer  would  have  been,  the  grounds  upon  which  it  was  rejected, 
and  its  materiality. 

The  court  instructed  the  jury  to  find  against  W.  L.  Foley,  one  of  the 
plaintiffs,  because  he  had  failed  to  prove  ownership  of  the  property 
claimed  by  him.  The  jury  ignored  the  instruction  and  returned  a  ver- 
dict for  the  plaintiffs,  but  the  court  rendered  judgment  in  favor  of  all 
the  plaintiffs  except  Foley,  and  decreed  that  an  injunction  should  not 
issue  in  his  favor.     This  action  of  the  court  was  not  disapproved  of  by 
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Foley,  but  appellants  complain  of  it.  How  it  affects  them  injuriously 
does  not  appear,  and  it  is  a  matter  of  no  concern  to  them.  The  court 
properly  made  the  judgment  conform  to  what  must  have  been  the  inten- 
tion of  the  jury. 

The  court  very  properly  refused  to  disturb  the  verdict  because  of 
statements  made  after  the  termination  of  the  trial  by  a  juror  to  counsel 
for  appellants  as  to  the  jury  having  looked  out  of  a  window  at  the  build- 
ing erected  by  appellants,  about  300  feet  distant.  The  impeachment  of 
verdicts  by  the  statements  of  jurors  after  the  trial  is  viewed  with  great 
disfavor,  and  will  not  be  tolerated  by  courts.  As  far  back  as  the  case 
of  Mason  v.  Russell,  1  Texas,  725,  the  Supreme  Court  said :  "The  per- 
mitting such  evidence  can  not  be  too  strongly  reprobated  as  leading  to 
improper  tampering  with  the  jurors  to  procure  such  affidavits,  after 
verdicts."  As  said  by  the  Supreme  Court  in  Bank  v.  Batos,  72.  Texas, 
137,  "if  there  be  any  exception  to  this  rule,  it  has  not  been  defined  in 
any  case  in  this  State." 

We  conclude  that  none  of  the  assignments  of  error  is  well  taken,  and 
the  judgment  is  therefore  affirmed. 

Affirmed. 


Nicholson-Watson  Shoe  and  Clothing  Company  v. 

J.  L.  Urquhart. 

Decided  May  27,  1903. 

1. — Corporation — Stock  Subscription— Time  of  Payment. 

Where,  at  a  meeting  of  the  stockholders  of  a  corporation,  it  was  agreed 
that  all  stock  subscribed  for  should  be  paid  for  by  the  owners  thereof  about 
the  time  the  business  of  the  corporation  opened,  this  did  not  make  time  of  the 
essence  of  the  contract  of  subscription  so  as  to  make  the  payment  as  indicated 
a  condition  precedent  to  a  subscriber's  right  to  afterwards  demand  his  stock 
upon  tender  of  what  remained  due  thereon,  and  to  recover  for  its  conversion  by 
the  corporation. 

2.— Same — Forfeiture  of  Stock — Notice. 

-  Where  the  corporation  declared  a  forfeiture  of  a  subscriber's  stock  for  his 
failure  to  pay  installments  due  thereon,  without  giving  him  thirty  days'  notice, 
as  required  by  the  statute,  such  action  was  illegal  and  void.  Rev.  Stats.,  art. 
668. 

3. — Same — Conversion — Liability— Measure  of  Damages. 

Such  illegal  forfeiture,  in  connection  with  the  action  of  the  corporation  in 
declining  to  deliver  the  stock  upon  tender  by  the  subscriber  of  the  amount  due 
thereon,  and  in  canceling  the  certificates,  amounted  to  a  conversion  of  the  stock, 
rendering  the  corporation  liable  for  its  actual  value  at  that  date,  less  the  amount 
due  thereon  by  the  subscriber. 

Appeal  from  the  District  Court  of  Jefferson.     Tried  below  before 
Hon.  J.  D.  Martin. 

Hardy  &  Hardy,  Callicutt  &  Call,  and  Lanier,  Bullitt  &  Wilson,  for 
appellant. 
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Hazlewood  &  Gordon  and  Smith,  Crawford  &  Sonfield,  for  appellee. 

NEILL,  Associate  Justice. — So  far  as  it  is  involved  in  this  appeal, 
this  suit  was  brought  by  appellee  against  appellant  for  the  possession 
of  twenty  shares  of  its  capital  stock,  claimed  by  appellee  as  a  subscriber 
therefor,  or  in  the  alternative  to  recover  $3000  damages  for  the  conver- 
sion of  said  stock,  the  par  value  of  which  was  alleged  to  be  $100  per 
share,  and  the  market  value  at  the  time  of  the  alleged  conversion  $250 
per  share.  The  company  answered  denying  plaintiff's  subscription  claim 
to  the  stock,  alleging  that  his  proposition  to  subscribe  therefor  was 
accepted  upon  the  condition  precedent  that  he  should  pay  the  full  par 
value  of  the  stock  by  the  time  the  store  of  the  company  opened  in  Beau- 
mont, and  if  he  failed  to  do  so  his  subscription  should  be  forfeited ;  that 
he  failed  to  pay  for  the  stock  according  to  the  conditions  of  his  sub- 
scription, and  made  no  claim  against  the  company  for  the  shares  sued  for 
until  about  November  20,  1901. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment  ren- 
dered for  the  plaintiff  for  $2385  against  the  company  as  damages  for  the 
conversion  of  the  stock.  These  are  the  conclusions  of  fact  found  by  the 
trial  judge,  upon  which  the  judgment  appealed  from  was  rendered : 

Appellant  company  was  incorporated  under  the  laws  of  Texas  in  June, 
1901,  with  its  principal  office  and  place  of  business  at  Beaumont,  Texas, 
with  a  capital  stock  of  $10,000,  divided  into  shares  of  $100  each.  Plain- 
tiff Urquhart  was  one  of  the  incorporators  and  promoters  of  the  com- 
pany, and  before  the  organization  thereof  agreed  with  the  other  pro- 
moters to  subscribe  for  $2000  worth  of  the  capital  stock  of  said  com- 
pany. There  was  no  written  subscription  for  stock  by  any  of  the  stock- 
holders, but  on  the  1st  day  of  July,  1901,  ten  stock  certificates  of  the 
par  value  of  $200  each  were  issued  plaintiff,  signed  by  the  president 
and  secretary  of  the  company,  and  sent  by  its  secretary,  together  with 
the  stock  certificates  of  its  other  subscribers,  to-  the  Beaumont  National 
Bank  of  Beaumont,  Texas,  with  instructions  to  deliver  to  each  subscriber 
upon  payment  of  the  amount  due.  On  or  about  the  1st  day  of  July, 
1901,  the  plaintiff  deposited  in  the  said  Beaumont  National  Bank  $385 
to  the  credit  of  defendant  company  as  a  part  payment  of  his  subscrip- 
tion for  said  stock,  which  money  was  drawn  out  of  the  bank  and  used 
by  defendant  in  fitting  up  its  storehouse  in  Beaumont,  in  which  its  busi- 
ness was  carried  on.  At  a  meeting  of  the  company's  stockholders  at 
Corsicana,  Texas,  on  the  15th  day  of  June,  1901,  plaintiff  being  present, 
it  was  agreed  that  all  stock  subscribed  for  should  be  paid  for  by  the 
owners  thereof  about  the  time  the  business  of  the  corporation  opened. 
It  opened  business  on  the  20th  day  of  July,  1901.  On  the  25th  day  of 
November,  plaintiff  applied  to  the  cashier  of  the  Beaumont  National 
Bank  for  his  stock,  making  no  tender  of  the  money  due,  but  offered  to 
pay  the  balance  due  on  the  same,  but  the  cashier  refused  to  deliver  the 
certificates  to  him,  giving  as  a  reason  that  the  bank  had  been  instructed 
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by  the  secretary  of  the  defendant  company  not  to  deliver  the  same.  On 
the  next  day  the  bank  returned  the  certificates  of  stock  that  had  been 
issued  to  plaintiff  by  one  J.  S.  Hudson,  the  secretary  of  defendant  com- 
pany, and  on  January  1,  1902,  at  a  meeting  of  the  directors  of  the  com- 
pany, his  certificates  of  stock  were  indorsed  canceled.  No  notice  of  this 
meeting  nor  of  the  action  of  the  directors  was  given  to  plaintiff.  ^  That 
the  balance  due  on  the  stock  subscribed  for  by  plaintiff  is  $1615,  and 
that  its  value  is  $4000. 

Upon  these  conclusions  of  fact  the  trial  court  found  the  following 
conclusions  of  law : 

(1)  That  the  time  of  payment  was  not  of  the  essence  of  plaintiff^ 
contract  of  subscription,  and  that  the  time  of  payment  did  not  consti- 
tute an  antecedent  condition  by  which  his  right  to  the  stock  was  affected. 
(2)  That  the  meeting  of  the  stockholders  at  Corsicana  on  the  15th  day 
of  June,  1901,  was  not  the  action  of  the  corporation,  and  no  condition 
was  imposed  by  said  meeting  upon  plaintiff's  right  to  demand  and  pay 
for  his  stock  at  any  time  before  said  stock  had  been  canceled  at  the  meet- 
ing of  the  board  of  directors  of  which  plaintiff  had  notice.  (3)  That 
the  action  of  the  secretary  in  directing  the  Beaumont  National  Bank 
to  refuse  to  allow  plaintiff  to  pay  the  amount  due  on  his  stock,  and  in 
directing  it  to  return  the  stock  to  the  company  was  the  act  of  the  defend- 
ant, and  a  conversion  of  the  stock  which  relieved  plaintiff  from  the  duty 
of  making  an  actual  tender  of  the  amount  due  on  the  stock  to  the  bank 
that  held  the  same.  And  (4)  that  plaintiff  is  entitled  to  a  judgment 
for  the  value  of  the  stock,  less  the  amount  still  due  on  his  subscription 
for  the  same,  to  wit,  $1675,  leaving  a  balance  of  $2385,  for  which  sum 
judgment  was  entered. 

While  there  are  some  discrepancies  between  the  trial  court's  conclu- 
sions of  fact  and  the  facts  shown  from  the  evidence  in  the  record,  it  is 
believed  that  they  are  immaterial,  and  in  no  way  affect  the  merits  of 
the  case  on  this  appeal.  The  conclusions  of  the  trial  judge,  in  so  far 
as  they  affect  the  merits  of  the  case,  are  fully  sustained  by  the  record, 
and  need  no  support  from  such  testimony  as  the  appellant  claims  was 
improperly  admitted.  And  it  will  be  presumed,  there  being  ample 
legitimate  testimony  to  support  the  court's  findings,  that  it  did  not 
consider,  and  was  not  influenced  by,  any  irrelevant  or  incompetent  tes- 
timony in  reaching  such  conclusions. 

The  trial  court's  conclusions  that  the  time  of  payment  of  appellee's 
stock  subscription  was  not  of  the  essence  of  his  contract,  and  did  not 
constitute  a  condition  precedent  affecting  his  right  to  the  stock,  is 
rather  a  conclusion  of  fact  deducible  from  the  testimony,  than  one  of 
law.  This  conclusion,  which  is  supported  by  the  testimony,  seems  to 
us  to  dispose  of  appellant's  contention  that  according  to  appellee's  con- 
tract for  the  subscription  of  the  stock  the  payment  of  its  par  value  on 
or  about  July  20,  1891,  was  a  condition  precedent  to  his  right  to  the 
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shares.  There  is  no  question  about  the  fact  that  appellee  was  a  sub- 
scriber for  the  number  of  shares  of  stock  for  the  conversion  of  which  he 
sued.  He  paid  $385  of  the  consideration  therefor,  and  its  receipt  and 
use  by  the  appellant,  as  well  as  the  issuance  of  the  certificates  of  appel- 
lee deposited  in  the  bank  to  be  delivered  to  him  upon  payment  of  his 
subscription  therefor,  evidenced  the  contract  of  the  stock  subscription. 
The  action  of  the  company  in  directing  the  bank,  in  which  they  were 
deposited,  not  to  receive  the  proffered  payment,  but  to  return  the  cer- 
tificates, was  the  repudiation  of  its  contract  with  the  appellee,  and,  in 
connection  with  the  action  of  its  board  of  directors  in  marking  the  cer- 
tificates "forfeited,"  was  in  effect  a  conversion  of  appellee's  stock,  ren- 
dering the  appellant  liable  in  damages  to  the  appellee,  the  measure  of 
which  was  the  difference  between  its  par  and  market  value,  less  the 
amount  due  thereon  as  found  by  the  trial  court. 

The  validity  and  binding  effect  of  subscriptions  for  stock  in  a  corpora- 
tion, whether  they  are  made  after  or  before  the  corporation  is  formed, 
is  not  in  any  way  affected  by  the  failure  of  the  subscribers  to  pay  the 
whole  or  part  of  the  same,  unless  payment  is  expressly  required  by  the 
charter  or  enabling  act  of  the  articles  of  association.  Clark  &  M.  on 
Corp.,  sec.  493.  Article  668,  Revised  Statutes,  provides  that  if  a  stock- 
holder shall  neglect  to  pay  any  installment,  as  required  by  the  board  of 
trustees,  the  directors  or  trustees  may  declare  his  stock  and  all  previous 
payment  forfeited  to  the  use  of  the  company;  but  that  no  stock  shall 
be  forfeited  until  the  directors  or  trustees  have  caused  a  notice  in  writing 
to  be  served  on  him  personally,  or  by  depositing  the  same  in  the  post- 
office,  properly  directed  to  him,  at  the  postoffice  nearest  his  usual  place 
of  residence,  stating  that  he  is  required  to  make  such  payment  at  the 
time  and  place  specified  in  said  notice,  and  that  if  he  fails  to  make  the 
same,  his  stock  and  all  previous  payments  thereon  will  be  forfeited  for 
the  use  of  the  company,  which  notice  may  be  served  as  aforesaid  at  least 
thirty  days  previous  to  the  days  on  which  such  payment  is  required  to  be 
made.  There  was  no  pretense  that  the  appellant  complied  with  or  pre- 
tended to  comply  with  these  statutory  conditions  before  its  attempted 
forfeiture  of  appellee's  stock  and  cancellation  of  the  certificates  therefor. 
Therefore  its  action  in  attempting  to  forfeit  the  stock  was  absolutely 
void,  and  as  before  intimated,  can  only  be  taken  as  evidence  against 
appellant  of  its  conversion. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment, 
and  it  is  affirmed. 

Affirmed. 
,  Writ  of  error  refused. 
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I.  Baum  v.  Corsicana  National  Bank. 

Decided  May  27,  1903. 

1. — Limitation — Assertion  of  Lien — Pleading. 

A  petition  of  intervention  by  which  a  bank  asserted  an  indebtedness  secured 
by  a  mortgage  on  a  stock  of  goods  which  had  been  sold  under  attachment  pro- 
ceedings, and  prayed  that  the  proceeds  in  the  hands  of  the  court  be  applied  on 
its  claim,  was  a  sufficient  allegation  of  its  lien  on  such  proceeds  to  stop  the 
running  of  limitation  against  such  claim  of  lien. 

*.— Assignment  of  Error. 

A  complaint,  in  one  assignment,  of  refusing  to  submit  and  of  sustaining  ex- 
ceptions to  issues  presented  by  complainant  as  to  res  judicata,  election  of  rem- 
edies, waiver  of  lien,  and  estoppel,  do  not  present  the  questions  in  such  manner 
as  to  require  consideration;  so,  too,  of  complaint  of  refusal  to  sustain  all  of 
numerous  special  exceptions. 

3.— Harmless  Error. 

Overruling  exceptions  to  pleading  because  seeking  a  personal  judgment  where 
none  was  warranted,  is  not  ground  for  reversal  where  the  judgment  finally  ren- 
dered was  not  a  personal  one. 

4. — Repeating  Instruction. 

Refusal  of  a  requested  instruction  is  no  ground  for  reversal  where  the  gen- 
eral charge  properly  covered  the  point. 

5.— Landlord  and  Tenant— Mortgage — Fraud. 

A  landlord  can  not  complain  of  a  deed  of  trust  by  a  tenant  on  goods  on 
which  he  claims  a  lien  as  fraudulent;  his  lien  being  superior  if  valid,  the  fraud 
in  the  lien  adversely  claimed  was  immaterial. 

6. — Fraud — Evidence. 

On  the  issue  of  fraud  in  a  claim  against  an  insolvent  assignor  evidence  that 
the  claimant  was  privy  to  fraud  in  another  claim  than  his  own  was  admissible. 

7.— Judgment — Correcting  Minutes  in. Vacation. 

The  district  court  has  the  right  in  vacation  to  correct  the  minutes  of  the 
term  so  as  to  make  them  speak  the  truth  as  to  the  judgment  actually  ren- 
dered. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before  Hon. 
L.  B.  Cobb. 

Ballew  &  Wheeler,  Frost,  Neblett  £  BUmding,  and  Callicutt  &  Call, 
for  appellant. 

Simkins  &  Mays,  for  appellee. 

STREETMAN",  Associate  Justice. — The  subject  matter  of  this  suit 
as  it  was  finally  tried  was  the  sum  of  $2335,  which  was  the  proceeds  of 
a  certain  stock  of  goods  formerly  belonging  to  the  firm  of  N.  Cahn. 
This  firm  was  engaged  in  a  mercantile  business  in  Corsicana,  and  on 
October  24,  i896,  being  insolvent,  executed  to  J.  R.  Goodman,  as  trus- 
tee, a  deed  of  trust  on  their  stock  of  merchandise.  Certain  indebtedness 
was  preferred,  namely:  An  attorney's  fee  of  $500;  the  debt  of  the 
First  National  Bank  of  Corsicana  of  $1000 ;  rent  to  I.  Baum,  amounting 
to  about  $2600,  and  the  expenses  of  executing  the  trust.     Sanger  Bros. 
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were  also  named  in  said  deed  of  trust,  but  their  claim  was  not  preferred. 
The  trustee  accepted  and  took  charge  of  the  property,  and  shortly 
thereafter  Sanger  Bros.,  refusing  to  accept  under  the  deed  of  trust, 
brought  suit  against  Cahn  for  an  indebtedness  of  about  $7000,  and 
levied  an  attachment  on  the  stock  of  goods.  The  goods  were  sold  under 
the  order  made  in  this  suit,  as  perishable  property,  for  the  sum  of  $3325, 
and  the  proceeds  were  deposited  in  court. 

Prior  to  this  time  Baum,  the  landlord,  sued  out  a  distress  warrant, 
which  was  levied  on  the  property  already  in  the  hands  of  the  sheriff 
under  the  attachment/ and  the  writ  being  returned  to  the  District  Court, 
the  two  suits  of  Sanger  and  Baum  against  Cahn  were  consolidated. 

On  February  25,  1897,  Sanger  Bros,  filed  their  first  amended  petition, 
complaining  of  I.  Baum,  William  Croft,  C.  W.  Croft,  the  First  National 
Bank  of  Corsicana,  the  Corsicana  National  Bank,  J.  T.  Sullivan  &  Co., 
and  J.  R.  Goodman,  alleging  that  said  parties  were  setting  up  pretended 
liens  on  the  proceeds  of  the  sale  of  said  stock  of  goods,  and  alleging  that 
plaintiffs*  lien  was  the  only  valid  lien  thereon,  and  asking  for  cita- 
tion, etc. 

On  March  9,  1897,  Croft  &  Croft,  the  First  National  Bank  of  Cor- 
sicana, the  Corsicana  National  Bank,  J.  T.  Sullivan  &  Co.  and  J.  R. 
Goodman  answered  in  said  suit,  alleging  that  the  property  upon  which 
they  had  a  lien  had  been  converted  and  destroyed  by  Sanger  Bros.,  and 
that  said  defendants,  beneficiaries  under  said  deed  of  trust,  did  not  claim 
any  lien  and  had  no  legal  right  to  claim  any  lien  upon  the  proceeds 
of  said  goods  or  sale  of  said  property,  but  that  J.  R.  Goodman  had  sued 
the  sheriff  of  Navarro  County,  J.  M.  Weaver,  for  the  conversion  of  said 
property,  and  that  a  separate  and  distinct  suit  at  law  was  being  prose- 
cuted against  said  J.  M.  Weaver,  and  that  said  defendants  were  not 
proper  or  necessary  parties,  and  should  be  dismissed. 

On  March  31,  1897,  said  defendants  were  dismissed  from  said  suit. 

On  January  9,  1897,  the  trustee,  Goodman,  had  entered  suit  in  the 
District  Court  of  Navarro  County,  Texas,  against  J.  M.  Weaver,  sheriff 
of  said  county,  for  damages  for  the  wrongful  conversion  of  said  stock  of 
goods ;  the  conversion  alleged  being  the  levy  of  the  writ  of  attachment 
issued  in  the  suit  of  Sanger  Bros.  v.  Cahn. 

On  October  14,  1897,  the  consolidated  case  of  Sanger  Bros.  v.  Cahn 
and  Baum  v.  Cahn  was  tried.  Judgment  was  rendered  in  favor  of  San- 
ger Bros,  against  N.  and  A.  Cahn  for  their  full  demand  with  foreclosure 
of  attachment  lien  as  against  I.  Baum.  Judgment  was  rendered  in  favor 
of  Baum  against  Cahn  for  the  full  amount  of  Baum's  claim,  but  finding 
that  the  same  was  not  for  rent  and  did  not  constitute  a  lien  upon  the 
goods  or  the  proceeds  thereof,  and  by  said  judgment  the  clerk  was 
ordered  to  pay  over  to  Sanger  Bros,  the  proceeds  of  said  stock  of  goods 
then  in  court. 

Baum  appealed  from  this  judgment,  and  the  case  was  reversed  and  is 
reported  in  49  S.  W.  Rep.,  650. 
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In  March/ 1898,  J.  E.  Goodman  recovered  a  judgment  against  Weaver 
and  his  bondsmen,  from  which  Weaver  appealed,  and  judgment  was 
reversed.  51  S.  W.  Rep.,  860.  Both  of  said  causes  having  thus  been 
reversed,  on  October  16,  1899,  upon  motion  of  Sanger  Bros,  all  of  said 
causes  were  consolidated. 

On  October  12,  1899,  the  Corsicana  National  Bank  filed  its  first 
original  petition  of  intervention  in  the  suit  of  J.  R.  Goodman  v.  J.  M. 
Weaver,  alleging  that  N.  Cahn  had  executed  notes  for  $500  and  $2650 
respectively,  dated  August  17,  1895,  and  January  4,  1896,  the  first  note 
payable  on  demand,  and  the  second  on  May  1,  1896.  It  further  alleged 
the  execution  of  the  deed  of  trust  by  Cahn  to  Goodman  to  secure  said 
notes,  among  other  indebtedness,  and  alleged  the  institution  of  the  suit 
by  Sanger  Bros.,  the  sale  of  the  property  under  attachment,  and  the 
deposit  of  the  proceeds  in  court. 

-  It  is  contended  by  appellant  that  the  bank  did  not  in  this  pleading 
assert  any  lien  upon  or  interest  in  the  proceeds  of  said  goods.  With 
this  contention,  however,  we  are  unable  to  concur.  After  setting  out  all 
of  the  facts  which  would  entitle  the  bank  to  a  lien  upon  the  proceeds 
of  said  goods,  the  petition  concludes  as  follows : 

"That  the  said  goods  levied  on  under  the  writ  of  attachment  afore- 
said have  been  sold  under  the  order  of  this  court,  and  the  proceeds 
thereof  paid  into  the  hands  of  the  honorable  court,  subject  to  the  final 
result,  and  intervener  prays  that  on  final  hearing  it  have  judgment  for 
its  debt,  interest  and  costs  of  suit,  and  that  the  proceeds  of  any  judgment 
that  may  be  recovered  against  Weaver  and  Sanger  Bros,  be  applied,  to 
the  extent  of  such  money,  as  a  credit  on  the  judgment  herein  to  be  ren- 
dered against  the  defendant  N.  Cahn,  composing  the  firm  of  N.  Cahn, 
together  with  a  foreclosure  of  its  mortgage  lien  thereon,  and  execution 
against  the  said  N.  Cahn  and  A.  Cahn,  individually,  for  the  balance,  if 
any,  for  costs  of  suit,  and  for  all  such  other  general  relief  as  may  be 
demanded  in  the  premises." 

The  case  thus  consolidated  was  tried  on  December  8,  1899,  and  judg- 
ment was  rendered  in  favor  of  I.  Baum  for  the  full  amount  of  his  claim 
against  N.  Cahn,  with  foreclosure  of  his  landlord's  lien  upon  the  pro- 
ceeds of  said  goods  as  against  Sanger  Bros,  and  for  personal  judgment 
against  Sanger  Bros,  for  the  value  of  said  goods.  Judgment  was  fur- 
ther rendered  that  J.  R.  Goodman  and  the  Corsicana  National  Bank 
take  nothing  in  cause  No.  4737,  as  against  J.  M.  Weaver  and  Sanger 
Bros,  upon  their  claim  for  damages.  Upon  appeal  by  the  Cor- 
sicana National  Bank,  the  judgment  was  reversed  as  between  I.  Baum 
and  the  Corsicana  National  Bank,  and  was  remanded  for  the  purpose 
-of  trying  the  issue  between  said  parties,  as  to  which  was  entitled  to  the- 
proceeds  of  said  stock  of  goods.     62  S.  W.  Rep.,  812. 

On  October  30,  1901,  after  the  case  had  been  reversed,  the  Corsicana 
National  Bank  filed  its  first  amended  original  petition,  again  alleging 
the  execution  of  said  notes  and  of  the  deed  of  trust,  and  reciting  all  of 
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the  proceedings  hereinbefore  set  out,  and  particularly  alleging  that  the 
claim  of  I.  Baum  for  rent  was  fraudulent,  and  asking  for  judgment 
foreclosing  its  mortgage  lien  upon  the  money  then  in  court. 

Baum  filed  certain  exceptions  to  this  pleading,  which  were  overruled, 
and  upon  a  trial  of  the  case  judgment  was  rendered  in  favor  of  the 
Corsicana  National  Bank  foreclosing  its  lien  upon  the  proceeds  of  said 
stock  of  goods.  The  judgment  further  proceeded  to  order  Sanger  Bros, 
to  return  to  court  said  sum  of  money  which  had  been  paid  to  them 
under  the  original  order  in  their  suit  against  Cahn;  and  it  further 
directed  that  if  Sanger  Bros,  had  paid  said  money  to  I.  Baum,  that 
said  Baum  return  said  money  into  court,  and  provided  for  the  enforce- 
ment of  said  orders  by  the  issuance  of  execution.  Baum  alone  has 
appealed  from  this  judgment. 

The  first,  eighth  and  thirteenth  assignments  of  error  raise  the  ques- 
tion of  limitation,  it  being  contended  that  the  Corsicana  National  Bank 
never  asserted  its  right  to  foreclose  a  lien  upon  the  proceeds,  of  said 
goods  until  the  filing  of  its  first  amended  petition  ,on  the  1st  of  October, 
1901.  What  we  have  already  stated,  however,  disposes  of  these  assign- 
ments. We  think  it  is  evident  that  this  cause  of  action  was  asserted  in 
the  first  original  petition  of  intervention,  filed  on  October  12,  1899,  at 
which  time  the  suit  upon  the  notes  and  lien  was  not  barred  by  limitation. 
The  second  assignment  of  error  is  as  follows:  "The  court  erred  in 
overruling  and  in  refusing  to  sustain  the  special  exception  of  I.  Baum 
to  the  first  amended  petition  of  the  bank  filed  October  30,  1901,  setting 
up  res  adjudicata,  election  and  estoppel." 

The  fourteenth  assignment  of  error  is  as  follows:  "The  court  erred 
in  refusing  to  submit  the  issue  of  election  of  remedies,  waiver  of  lien, 
res  adjudicata  and  estoppel  to  the  jury,  as  raised  in  the  pleadings  of 
Baum,  sustained  by  the  evidence  and  requested  by  the  special  charges 
which  were  refused." 

Appellee  objects  to  the  consideration  of  these  assignments,  because 
they  are  not  in  compliance  with  the  rules  prescribed  by  the  Supreme 
Court.  It  will  be  observed  that  the  second  assignment  undertakes  to 
raise  three  distinct  questions,  viz.,  res  adjudicata,  election  and  estoppel ; 
and  the  fourteenth  assignment  attempts  to  raise  these  questions,  and 
the  further  question  of  a  waiver  of  lien.  We  are  clearly  of  the  opinion 
that  these  assignments  do  not  present  the  questions  in  such  manner  as 
to  require  a  consideration  by  this  court.  Cammack  v.  Rogers,  96  Texas, 
457. 

The  third  assignment  of  error  complains  of  the  action  of  the  court  in 
refusing  to  sustain  the  exception  of  I.  Baum  to  the  prayer  of  the  bank, 
asking  for  a  personal  judgment  against  said  Baum.  No  personal  judg- 
ment was  rendered  against  Baum,  except  such  judgment  as  would  require 
him  to  return  into  court  the  proceeds  of  said  stock  of  goods  in  case  he 
had  received  the  same  from  Sanger  Bros.,  and  the  court  having  found 
that  the  appellee  was  entitled  to  the  proceeds  of  said  sale,  we  do  not 
think  that  Baum  is  entitled  to  complain  of  this  feature  of  the  judgment. 


Baum  v.  National  Bank.  535 

The  fifth  assignment  of  error  is  as  follows:  "The  court  erred  in 
refusing  to  sustain  all  of  Baum's  special  demurrers  set  forth  in  the  trial 
amendment."    This  assignment  is  too  general. 

The  sixth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  the  special  charge  requested  by  Baum  upon  the  burden  of  proof. 
In  our  opinion,  the  court's  general  charge  upon  the  burden  of  proof  was 
sufficient. 

The  seventh  assignment  of  error  complains  of  the  action  of  the  court 
in  sustaining  the  exceptions  of  appellee  to  that  portion  of  Baum's  plead- 
ing setting  up  the  fraud  of  the  bank's  claim.  The  pleading  of  Baum  to 
which  the  exceptions  were  sustained  in  effect  alleged  that  at  the  time 
the  notes  were  executed  to  appellee  an  agreement  was  made  between 
appellee  and  Cahn,  that,  in  case  of  a  failure,  Calm  would  execute  a  deed 
of  trust  preferring  said  indebtedness  to  appellee,  and  that  said  agree- 
ment was  fraudulent  and  invalidated  the  deed  of  trust  subsequently 
executed  to  J.  R.  Goodman,  and  which  was  set  up  as  a  lien  in  this  suit. 

Even  if  such  an  agreement  would  invalidate  the  deed  of  trust  executed 
to  Goodman  for  the  benefit  of  appellee,  yet  we  think  that  Baum  would 
have  no  right  to  complain  of  said  fact.  If  Baum's  claim  for  rent  was 
valid,  then  it  was  a  superior  lien  to  that  asserted  by  the  bank  under  the 
deed  of  trust.  If,  on  the  other  hand,  it  was  fraudulent,  then  Baum  had 
no  right  whatever  to  the  proceeds  of  the  stock  of  goods.  This  being  the 
case,  we  can  not  see  that  he  could  be  prejudiced  by  any  fraud  existing 
between  Cahn  and  appellee.  The  verdict  of  the  jury  establishes  the 
fact  that  Baum's  claim  was  fraudulent,  and  that  he  had  no  right  what- 
ever to  the  proceeds  of  said  sale ;  and  this  being  the  case,  it  seems  to  us 
immaterial,  as  far  as  he  is  concerned,  whether  the  transaction  as  between 
Cahn  and  the  bank  was  fraudulent  or  not.  Rilling  v.  Schultze,  67  S. 
W.  Rep.,  401. 

The  ninth  assignment  of  error  complains  of  the  admission  of  evidence 
to,  show  that  the  claim  of  the  First  National  Bank  for  $1000  mentioned 
in  the  deed  of  trust  to  Goodman  was  fraudulent.  This  evidence  was 
properly  admitted.  There  were  circumstances  from  which  the  jury 
might  have  inferred  that  Baum  knew  and  participated  in  this  fraudu- 
lent transaction,  and  it  was  a  circumstance  which  the  jury  were  entitled 
to  consider  in  passing  upon  the  character  of  Baum's  claim  for  rent 
against  Cahn. 

With  reference  to  the  remaining  assignments  of  error,  all  of  which 
have  been  carefully  considered  by  the  court,  we  deem  it  sufficient  to  state 
that  if  there  is  any  error  in  the  judgment  of  the  court  it  is  not  such  as 
would  entitle  the  appellant  Baum  to  a  reversal  of  the  case.  Sanger 
Bros,  and  Cahn  have  not  appealed,  and  the  jury,  under  proper  instruc- 
tions, having  determined  that  the  lien  of  appellee  was  valid,  and  that 
the  claim  of  Baum  to  the  proceeds  of  said  stock  was  fraudulent,  Baum 
certainly  has  no  right  to  complain  that  the  court  has  required  said  pro- 
ceeds to  be  returned  into  court,  in  order  that  it  may  be  subjected  to  the 
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claim  of  appellee.  If  Baum  has  acquired  the  possession  of  said  property 
under  orders  which  have  been  vacated  on  appeal,  it  is  proper  that  he 
should  be  required  to  return  said  proceeds  into  court,  in  order  that  it 
may  be  properly  disposed  of. 

After  the  judgment  in  this  suit  had  been  rendered,  motions  were  made 
to  strike  out  certain  portions  of  the  judgment,  and  certain  orders  were 
entered  upon  the  minutes  of  the  District  Court  of  Navarro  County, 
striking  out  certain  portions  of  the  judgment  as  rendered.  After  the 
adjournment  of  court  appellee  filed  a  motion  to  strike  out  said  orders 
so  entered  from  the  minutes  of  the  court.  Having  determined  that  said 
subsequent  orders  were  entered  upon  the  minutes  without  its  authority, 
and  that  the  judgment  as  originally  entered  was  the  judgment  in  fact 
rendered,  the  court  granted  the  motion  of  appellee  and  struck  out  said 
subsequent  orders  from  the  record.  The  proceedings  had  upon  this 
motion  of  appellee  in  vacation  are  embodied  in  a  supplemental  transcript 
filed  in  this  court  subsequent  to  the  filing  of  the  transcript  by  appellant, 
and  appellant  has  filed  a  motion  to  strike  out  said  supplemental  tran- 
script. 

In  our  opinion,  the  court  had  the  right  in  vacation  to  correct  its  min- 
utes, so  as  to  make  them  speak  the  truth  as  to  the  judgment  actually  ren- 
dered, and  for  this  reason,  the  motion  to  strike  out  said  supplemental 
transcript  will  be  overruled. 

Finding  no  error  in  the  judgment,  it  is  accordingly  affirmed. 

Affirmed. 
Writ  of  error  refused. 


J.  H.  Girvin  v.  C.  A.  Wood. 

Decided  May  27,  1003. 

1.— Appeal  Bond. 

An  appeal  bond  from  justice  court  conditioned  that  appellant  "shall  prose- 
cute his  appeal  to  effect  and  shall  pay  off  and  satisfy"  the  judgment  which  may 
be  rendered  against  him  on  such  appeal,"  complies  with  the  statute  in  its  con- 
ditions. 

2. — Same. 

Where  the  transcript  from  justice  court  showed  that  plaintiff  had  dismissed 
as  to  a  defendant  on  whom  it  appeared  to  the  court  that  the  citation  issued 
had  not  been  served,  but  the  final  judgment  was  that  plaintiff  take  nothing 
against  such  defendant  and  he  go  hence  without  day,  a  bond  on  appeal  by  a 
defendant  against  whom  plaintiff  had  judgment  was  properly  made  payable  to 
such  codefendant  as  well  as  to  plaintiff. 

Appeal  from  the  County  Court  of  Tom  Green.    Tried  below  before 
Hon.  Milton  Mays. 

Hill  &  Lee  and  A.  R.  Burges,  for  appellant.    ^ 
No  briefs  were  on  file  for  appellee. 
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KEY,  Associate  Justice. — This  suit  originated  in  a  justice  of  the 
peace  court  and  was  appealed  to  the  county  court.  C.  A.  Wood  was  the 
plaintiff  and  C.  E.  Cope,  Sam  Cope  and  J.  H.  Girvin  were  defendants. 
As  against  Girvin  and  C.  A.  Cope  the  plaintiff  recovered  in  the  justice 
court  and  the  defendant  Girvin  appealed  to  the  county  court,  making 
the  appeal  bond  payable  to  the  plaintiff  Wood  and  to  Girvin's  codefend- 
ants  C.  A.  Cope  and  Sam  Cope. 

In  the  county  court  the  plaintiff  filed  a  motion  to  dismiss  the  appeal, 
because  the  appeal  bond  was  not  conditioned  as  required  by  law  and  was 
not  payable  to  the  appellee,  plaintiff.  This  motion  was  sustained  and 
the  appeal  dismissed.  The  bond  was  conditioned  "that  the  above 
bounden  J.  H.  Girvin  shall  prosecute  his  appeal  to  effect,  and  shall  pay 
off  and  satisfy  the  judgment  which  may  be  rendered  against  him  on  such 
appeal,"  which  was  a  substantial  compliance  with  the  statute. 

As  to  the  other  point,  more  difficulty  has  been  encountered.  The 
court  below  seems  to  have  disposed  of  the  motion  upon  the  theory  that 
Sam  Cope  had  been  dismissed  from  the  case,  and  that  as  to  him  no  judg- 
ment was  rendered  by  the  justice  of  the  peace.  If  this  construction 
of  the  judgment  rendered  by  the  justice  of  the  peace  was  correct,  Sam 
Cope  was  not  a  party  to  the  judgment,  and  should  not  have  been  made 
a  payee  in  the  bond.  The  transcript  from  the  justice  court  shows  an 
entry  on  the  docket  dismissing  the  case  as  to  defendant  Sam  Cope  on 
motion  of  the  plaintiff's  attorney.  The  judgment  which  follows  the 
entry  referred  to  contains  the  following  language  in  reference  to  Sam 
Cope :  "On  this  day  came  the  plaintiff  by  his  attorney,  and  it  appear- 
ing to  the  court  that  the  citation  issued  to  the  defendant  Sam  Cope  has 
been  returned  not  served,  the  plaintiff  says  he  will  no  longer  prosecute 
his  suit  against  the  defendant  Sam  Cope."  The  judgment  then  pro- 
ceeds, showing  a  trial  before  a  jury,  a  verdict  for  the  plaintiff,  and  con- 
cludes as  follows : 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  C.  A. 
Wood  do  have  and  recover  from  the  defendant  C.  E.  Cope  and  J.  H. 
Girvin  the  sum  of  one  hundred  ninety  six  &  80-100  dollars,  with  inter- 
est thereon  from  this  date  at  the  rate  of  ten  per  cent  per  annum,  together 
with  his  costs  in  this  behalf  expended,  and  that  he  have  his  execution, 
and  it  is  further  ordered  and  adjudged  that  the  plaintiff  C.  A.  Wood 
take  nothing  by  his  suit  against  the  defendant  Sam  Cope  and  that  the 
said. Sam  Cope  go  hence  .without  day." 

•  The  portion  of  the  judgment  quoted  above  discloses  the  final  action 
of  the  court.  In  fact,  what  preceded  it  was  more  in  the  nature  of 
recitals,  and  that  quoted  constitutes  the  judgment  that  was  rendered. 
Therefore,  we  feel  constrained  to  hold,  notwithstanding  the  preceding 
recitals  to  the  effect  that  Sam  Cope  had  been  dismissed  from  the  suit, 
that  in  fact  the  court  rendered  judgment  as  between  the  plaintiff  and 
the  defendant  Sam  Cope;  and  therefore,  it  was  not  only  proper  but 
necessary  that  the  appeal  bond  should  be  made  payable  to  him  as  well 
as  the  other  appellees. 
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It  is  no  answer  to  this  to  contend  that  as  the  record  shows  that  Sam 
Cope  was  not  served  with  citation,  the  court  had  no  jurisdiction  to  enter 
judgment,  that  the  plaintiff  take  nothing  as  against  him.  In  the  first 
place,  for  aught  that  appears  in  the  record,  Sam  Cope  may  have  appeared 
before  the  trial  ended  and  submitted  himself  to  the  jurisdiction  of  the 
court.  In  the  second  place,  although  the  court  may  have  been  without 
jurisdiction  over  Sam  Cope,  yet  as  it  rendered  judgment  on  the  merits 
of  the  case  as  between  him  and  the  plaintiff,  he  was,  for  the  purpose  of 
an  appeal,  an  appellee  within  the  meaning  of  the  statute,  and  it  was 
proper  for  the  appeal  bond  to  be  made  payable  to  him. 

From  this  it  follows  that  the  court  erred  in  sustaining  the  motion  to 
dismiss  the  appeal,  for  which  error  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Alice  V.  Henning  et  al.  v.  James  A.  Wren  et  al. 

Decided  May  27,  1903. 

1 . — Limitation — Pleading. 

A  plea  of  the  five  years  statute  of  limitation  by  which  several  defendants, 
each  claiming  portions  of  the  land  'sued  for  in  severalty,  unite  in  pleading  pos- 
session of  the  land  sued  for,  and  that  "they  and  each  of"  them  plead  the  stat- 
ute in  bar  of  plaintiffs'  claim,  is  a  plea  of  limitation  jointly  and  severally  for 
each  defendant,  which  will  entitle  each  to  hold  the  portion  respectively  to  which 
he  established  the  defense  of  limation. 

2.— Five  Years  Limitation — Misdescription  in  Record. 

Record  of  a  deed  in  which  a  conveyance  of  land  out  of  the  David  Wilson 
survey  was  recorded,  by  error  in  copying,  as  the  Daniel  Wilson,  the  description 
being  insufficient  to  identify  the  land  without  the  name  of  the  survey,  was  not 
such  a  registration  of  deed  to  the  land  as  would  support  limitation  under  the 
five  years  statute;  nor  could  the  defect  in  the  registration  be  aided  by  parol 
evidence  to  identify  the  land. 

3. — Limitation — Payment  of  Taxes— Description. 

A  claimant  rendering  his  land  and  paying  taxes  by  a  wrong  abstract  number, 
but  giving  the  correct  name  of  the  survey,  in  the  absence  of  a  statement  of 
facts,  it  will  be  presumed,  in  favor  of  a  finding  by  the  court  that  the  land  ren- 
dered and  paid  on  was  that  in  suit,  that  there  was  evidence  warranting  such 
finding. 

4. — Limitation — Payment  of  Taxes— Excess  in  Survey. 

Where  a  grantee  in  a  recorded  deed  pays  taxes  on  the  number  of  acres  called 
for  in  his  conveyance,  believing  that  he  is  paying  for  the  full  quantity  in  his 
possession,  he  may  assert  the  five  years  statute  of  limitation  to  the  extent  of 
the  boundaries  in  his  deed,  though  it  contains  a  greater  acreage  than  he  has 
paid  taxes  on. 

Appeal  from  the  District  Court  of  Caldwell.    Tried  below  before 
Hon.  L.  W.  Moore. 

Will  0.  Barber,  E.  B.  Coopwood,  and  P.  N.  Springer,  for  appellants. 

A.  B.  Storey,  S.  B.  McBride,  and  Walton  &  Walton,  for  appellees. 
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STKEETMAN,  Associate  Justice. — Appellants,  as  heirs  of  Mrs. 
Ophelia  P.  Wilson  (who  was  afterwards  Mrs.  Talbot  and  finally  Mrs. 
Henning),  sought  in  this  action  to  recover  an  undivided  half  interest 
in  the  Daniel  Wilson  league  and  labor  of  land  in  Hays  County,  Texas. 

Upon  change  of  venue  to  Caldwell  County,  a  trial  was  had  without  a 
jury,  and  the  court  found  the  following  facts : 

"1.  On  the  9th  day  of  October,  1830,  David  Wilson  and  Ophelia  P. 
Morrell  were  married  at  Vincennes,  in  the  State  of  Indiana,  and  emi- 
grated together  to  the  State  of  Texas  and  county  of  Harrisburg,  where 
they  arrived  in  1835. 

"2.  That  on  February  2,  1838,  said  David  Wilson  appeared  before 
the  Board  of  Land  Commissioners  of  said  Harrisburg  County  and  made 
the  proper  proof  upon  which  said  board  issued  to  him,  as  a  married 
man,  a  written  certificate  for  one  league  and  labor  of  land,  which  cer- 
tificate is  the  basis  for  the  patent  to  the  land  in  controversy. 

"3.  That  prior  to  the  3d  day  of  July,  1847,  said  David  Wilson  died, 
leaving  surviving  him  only  one  child,  named  James  M.  Wilson,  and  his 
widow,  Ophelia  P.  Wilson. 

"4.  That  on  July  3,  1847,  the  State  of  Texas,  by  patent  No.  433, 
vol.  15,  granted  to  the  heirs  of  said  David  Wilson,  deceased,  the  league 
and  labor  of  land  described  in  the  petition  of  plaintiffs  in  this  cause  and 
in  controversy  in  this  suit,  it  being  survey  No.  83  and  abstract  No.  476. 

"5.  That  said  Ophelia  P.  Wilson  was  the  wife  of  the  original  grantee 
David  Wilson  at  the  date  of  the  issuance  of  said  certificate  and  at  the 
date  of  the  accrual  of  his  right  thereto,  and  as  such,  she  owned  an  undi- 
vided half  interest  in  said  land  in  her  community  right. 

"6.  Prior  to  the  31st  day  of  March,  1852,  0.  P.  Wilson  intermarried 
with  one  James  Talbot,  and  was  the  wife  of  said  Talbot  on  said  date  and 
prior  and  subsequent  thereto. 

"7.  That  on  said  31st  day  of  March,  1852,  said  Ophelia  P.  Talbot, 
joined  by  her  husband  James  Talbot,  executed  and  delivered  to  Francis 
Brichta  a  deed  attempting  or  purporting  to  convey  all  said  land.  In 
said  deed  it  is  recited  that  she,  as  the  widow  of  David  Wilson,  owned  an 
undivided  one-half  interest  in  said  land,  and  that  James  M.  Wilson,  as 
the  son,  owned  the  other  undivided  one-half  interest.  She  attempts  to 
convey  the  whole  survey  of  the  land  by  this  deed,  reciting  that  her  son 
James  is  a  minor,  and  that  she  has  been  authorized  to  convey  his  inter- 
est by  certain  orders  from  the  First  District  Court  of  the  City  of  New 
Orleans,  State  of  Louisiana.  This  deed  is  properly  acknowledged  by  the 
husband,  James  Talbot,  but  the  purported  acknowledgment  thereof  by 
the  wife,  Ophelia  P.  Talbot,  was  and  is  defective,  and  not  in  compliance 
with  the  requirements  of  the  law.  Said  certificate  of  acknowledgment 
of  the  wife  wholly  fails  to  show  that  the  instrument  was  explained  to 
her  in  any  way  by  the  officer,  and  further  fails  to  show  in  any  way  that 
she  acknowledged  to  the  officer  that  she  did  not  wish  to  retract  same. 

"8.    On  May  15,  1855,  said  Ophelia  P.  Talbot  married  Albert  Hen- 
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ning  and  continuously  thereafter  was  the  wife  of  and  lived  with  the  said 
Albert  Henning  until  the  25th  day  of  November,  1892,  when  said  Albert 
Henning  died. 

"9.  That  said  Ophelia  herself  died  on  the  12th  day  of  August,  1897, 
intestate,  and  there  has  been  no  administration  upon  her  estate  and  no 
necessity  has  ever  existed  therefor. 

"10.  That  said  Ophelia  was  the  mother  of  only  two  children;  that 
is  the  plaintiff,  Alice  V.  Henning,  who  was  born  in  1857,  being  the 
daughter  of  said  Ophelia  and  her  last  husband  Henning,  and  the  other 
child  being  the  said  James  M.  Wilson  by  her  first  husband  David  Wilson. 

"11.  That  said  James  M.  Wilson  died  in  Harris  County,  Texas,  in- 
testate, and  no  administration  was  ever  had  upon  his  estate. 

"12.  That  James  M.  Wilson  was  married  in  1858  to  Artimisia  Haber- 
macher,  by  whom  he  had  three  children,  that  is  the  plaintiffs  Charles  A. 
Wilson,  Ophelia  Black,  whose  husband  is  Peter  Black,  and  James  M. 
Wilson. 

"13.  That  said  Artimisia  also  died  prior  to  the  institution  of  this 
suit,  and  in  the  early  part  of  1897,  and  that  said  three  children  were  the 
only  children  of  the  said  Artimisia  and  the  said  James  M.  Wilson. 

"14.  That  the  said  Ophelia  P.  Wilson  never  sold  or  conveyed  her 
interest  in  the  said  land  and  never  attempted  to  do  so,  except  by  the 
said  deed  executed  to  said  Brichta,  as  shown  above. 

"15.  That  plaintiffs  each  claim  the  undivided  one-half  interest  in 
said  land  involved  in  this  suit  through  the  said  Ophelia  P.  Wilson,  who 
is  common  source  of  title  as  to  such  undivided  one-half  interest. 

"16.  That  the  title  to  said  land  as  conveyed  by  the  said  deed  from 
said  Ophelia  Talbot  and  her  husband,  attempting  to  convey  all  of  the 
survey,  one-half  for  herself  and  one-half  for  her  son,  to  said  Brichta, 
passed  by  successive  conveyances  duly  executed,  acknowledged  and 
recorded,  to  Mrs.  Emma  Burleson  and  John  T.  Allen,  and  D.  C.  Osborn ; 
the  said  Mrs.  Emma  Burleson  owning  an  undivided  one-half  thereof, 
and  the  said  Allen  and  Osborn  owning  the  other  one-half  thereof.  That 
on  the  21st  day  of  April,  1871,  the  said  Mrs.  Burleson,  joined  by  her 
husband,  on  the  one  hand,  and  Allen  and  Osborn  on  the  other,  executed 
partition  deeds,  by  which  they  conveyed  in  severalty  to  said  Osborn  and 
Allen  all  the  land  lying  north  and  east  and  northeast  of  the  partition 
line,  and  by  which  they  conveyed  to  said  Mrs.  Burleson  in  severalty  all 
the  land  lying  west  and  south  and  southwest  of  said  partition  line.  The 
said  partition  line  being  set  out  in  said  partition  deeds,  the  same  as  set 
out  in  the  amended  original  answer  of  defendants  in  this  cause. 

"17.  That  on  the  16th  day  of  February,  1880,  said  Allen  and  Osborn 
conveyed  to  the  defendant  James  A.  Wren  by  deed  of  that  date,  all  the 
land  lying  northeast  of  said  partition  line,  describing  it  as  containing 
2302^  acres  more  or  less.  This  deed  was  regularly  acknowledged  for 
record  by  the  grantors  anfl  properly  recorded  in  the  deed  records  of 
Hays  County,  Texas,  on  March  3,  1880. 
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"18.  On  June  30,  1871,  said  .Emma  Burleson  and  her  husband  Ed. 
Burleson,  by  deed  properly  acknowledged  and  duly  recorded  immediately 
thereafter,  conveyed  to  Joseph  D.  Sayers  that  portion  of  said  survey 
lying  south  of  said  division  line,  and  on  March  11,  1878,  by  deed  of 
that  date  properly  acknowledged  and  immediately  thereafter  recorded, 
said  Sayers  conveyed  to  W.  0.  Hutchison  the  land  so  conveyed  to  him  by 
same  description. 

"19.  On  September  12,  1882,  W.  0.  Hutchison,  by  deed  of  that  date 
duly  recorded  on  September  26,  1882,  in  the  deed  records  of  Hays 
County,  conveyed  to  D.  A.  Nance  and  S.  M.  Heard,  nine  different  tracts 
of  land  in  Hays  County,  Texas,  one  of  them  being  described  as  2304 
acres,  the  west  half  of  the  David  Wilson  league  and  labor  of  land,  and 
all  thereof  lying  southwest  of  said  division  line.  . 

"20.  On  April  8,  1884,  D.  A.  Nance  and  wife,  by  deed  of  that  date, 
duly  acknowledged  and  recorded  on  April  19,  1884,  in  the  deed  records 
of  said  Hays  County,  conveyed  to m the  defendant  O..G.  Parke  an  undi- 
vided one-half  interest  in  the  same  lands  conveyed  by  the  said  deed  from 
W.  0.  Hutchison  to  Nance  and  Heard  by  a  like  description. 

"21.  On  the  25th  day  of  January,  1887,  said  S.  M.  Heard  executed 
properly  acknowledged  for  record  and  delivered  to  the  defendant  0.  G. 
Parke  a  deed  in  writing  of  which  the  following  is  an  exact  copy : 

"  'State  of  Texas,  County  of  Hays.  Know  all  men  by  these  presents 
that  I,  S.  M.  Heard  of  said  state  and  county,  for  and  in  consideration 
of  the  sum  of  twenty-five  hundred  and  twenty-five  dollars,  cash  to  me  in 
hand  paid  by  0.  G.  Parke,  of  said  state  and  county,  the  receipt  whereof 
I  do  hereby  acknowledge,  have  bargained,  sold,  aliened,  transferred  and 
conveyed  to  the  said  Parke,  to  have  and  to  hold  to  him  and  his  heirs  for- 
ever all  of  my  interest,  which  is  an  undivided  one-half  interest  in  the 
following  tracts  and  parts  of  tracts  of  land  situated  in  Hays  County 
and  State  of  Texas,  to  wit:  My  undivided  one-half  interest  in  the 
David  Wilson  survey  containing  1664^  acres;  my  one-half  undivided 
interest  in  the  R.  J.  Smith  640  acre  survey;  my  undivided  one-half 
interest  in  the  1006  acres  out  of  the  Martha  Andrews  1280  acre  survev, 
the  aforesaid  tracts  of  land  being  owned  by  myself  and  the  said  Parke 
in  equal  undivided  interest,  and  hereby  convey  to  him  my  undivided 
one-half  interest  in  each  of  said  tracts,  the  1006  acres  Martha  Andrews 
survey  is  all  of  said  survey  except  274  acres  the  said  Parke  has  conveyed 
to  me  his  undivided  one-half  by  deed  of  this  date,  and  said  274  is  de- 
scribed in  said  deed,  and  for  the  better  description  and  identification  of 
the  aforesaid  tracts  and  parts  of  tracts  of  land,  reference  is  here  made 
to  all  of  the  title  papers,  and  to  the  record  of  the  same,  and  to  plat  and 
map  made  by  OttcTGroos,  the  county  surveyor  of  Hays  County  Mark  A 
and  the  said  Heard  for  myself,  my  heirs  and  legal  representatives  to 
warrant  the  title  to  the  undivided  one-half  interest  in  said  tracts  of  land 
herein  conveyed  and  will  defend  the  same  against  the  claims  of  all  per- 
sons claiming  or  to  claim  same  by  lawful  title.  Witness  my  hand,  this 
25th  day  of  January,  A.  D.  1887^  S.  M.  Heard/ 
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"The  plat  referred  to  in  said  deed  was  not  introduced  in  evidence,  and 
was  not  of  record.  That  said  deed  was  filed  for  record  on  its  day  of 
execution,  and  was  recorded  on  the  29th  day  of  January,  1887,  in  book 
V,  pages  40-1  of  the  deed  records  of  Hays  County,  Texas.  That  the 
clerk  of  the  County  Court  of  Hays  County,  in  recording  said  deed,  did 
accurately  transcribe  same  upon  the  records,  except  where  there  is  writ- 
ten in  the  deed  'David  Wilson*  it  is  written  upon  the  record  of  said  deed 
'Daniel'  Wilson,  the  result  being  that  the  deed  shows  upon  the  record 
exactly  as  originally  written  except  'DanieP  Wilson  is  substituted  for 
David  Wilson. 

"22.  On  the  10th  day  of  October,  1887,  the  State  of  Texas  granted 
to  the  defendants  0.  G.  Parke  and  S.  M.  Heard,  as  assignees  of  Martha 
12.  Andrews,  a  patent  No.  517,  vol.  16,  for  1280  acres  of  land,  which 
land  was  and  is  in  fact  part  of  the  same  land  covered  by  the  grant  here- 
tofore made  to  the  heirs  of  David  Wilson.  That  said  patent  was  duly 
filed  and  recorded  in  the  deed  records  of  Hays  County,  Texas,  on  March 
8,  1888. 

"23.  By  deed  dated  January  25,  1887,  and  at  once  thereafter 
recorded  in  said  deed  records,  0.  G.  Parke  conveyed  to  S.  M.  Heard  the 
former's  undivided  one-half  interest  in  274  acres  of  land  covered  bv 
the  said  Andrews  patent,  describing  said  274  acres  as  being  all  thereof 
lying  south  and  west  of  a  certain  line  identified  and  described  in  said 
deed. 

"24.  By  deed  dated  March  8,  1888,  and  recorded  in  said  deed  records 
on  March  12,  1888,  said  S.  M.  Heard  and  wife  conveyed  an  undivided 
one-half  interest  in  a  number  of  tracts  of  land,  including  the  said  274 
acres,  to  John  W.  Herndon,  and  by  deed  dated  May  11,  1889,  said  John 
W.  Herndon  conveyed  to  the  defendant  B.  P.  Herndon  an  undivided 
one-half  interest  in  a  number  of  tracts  of  land,  one  being  described  as 
containing  '274  acres  out  of  the  Martha  E.  Darden  survey  of  1280  acres/ 
This  deed  refers  for  further  description  to  the  deed  to  John  W.  Herndon, 
shown  in  next  preceding  finding  of  fact;  and  the  word  TDarden'  was 
written  therein  by  the  mutual  mistake  of  the  parties,  instead  of  the  word 
'Andrews/ 

"25.  The  defendant  James  A.  Wren  inclosed  all  of  the  land  claimed 
by  him  and  lying  north,  northeast  and  east  of  the  said  partition  line 
fixed  in  the  partition  deed  between  Burleson,  Allen  and  Osborn,  in  the 
latter  part  of  1886  and  the  first  of  1887,  the  inclosure  being  completed 
by  the  first  day  of  May,  1887.  Since  that  date,  said  James  A.  Wren  has 
used,  occupied  and  enjoyed  the  land  so  claimed  by  him,  holding  the  same 
peacefully  and  adversely  to  all  persons,  and  claiming  same  as  hi6  own 
under  deeds  duly  registered,  and  paying  taxes  thereon,  as  herein  shown. 
Prior  to  his  inclosure  of  said  land,  and  subsequent  to  his  purchase 
thereof,  his  wife  died  intestate,  leaving  only  two  heirs  at  law,  that  is 
the  defendants  John  Wren  and  Mack  Wren.  The  community  one-half 
interest  of  their  mother  vested  by  inheritance  in  these  two  children  and 
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the  occupancy  and  claiming  of  the  land  by  the  father  has  been  for  him- 
self and  his  said  two  children,  they  living  with  him. 

"26.  Since  for  and  before  the  said  year  1887,  has  rendered  as  appears 
from  the  assessor's  rolls,  collector's  rolls  and  the  original  tax  receipts 
for  taxes  2032  acres  of  land,  showing  the  original  grantee  as  David  Wil- 
son. Such  rendition  has  also  shown  the  abstract  number  of  the  survey 
as  No.  476,  except  for  the  year  1896  and  1897,  for  each  of  which  years 
the  rendition  so  made  by  the  said  James  A.  Wren  shows  the  abstract  . 
number  as  475.  None  of  the  renditions  made  by  the  said  Wren  show 
the  certificate  number,  nor  the  survey  number  of  the  said  land,  nor  the 
number  of  the  patent*  nor  do  they  in  any  way  describe  the  particular 
land  so  rendered  by  him,  except  only  to  show  as  the  name  of  the  grantee 
and  the  owner  'James  A.  Wren/  as  the  abstract  No.  '276'  for  the  various 
years  except  1896  and  1897,  when  it  is  shown  as  '475 /  as  the  name  of 
the  original  grantee  'David  Wilson/  and  as  the  number  of  acres  ren- 
dered '2302.'  The  receipts  for  the  taxes  issued  to  the  defendant  Wren 
correspond  with  the  renditions  so  made  by  him,  and  do  not  further 
describe  the  land. 

"27.  The  defendants  John  Wren  and  Mack  Wren  made  no  rendition 
for  taxes,  and  paid  no  taxes  upon  said  land  or  any  part  thereof,  but  in 
paying  same,  their  father  James  A.  Wren  did  so  in  recognition  of  their 
rights  therein  and  for  their  benefit. 

"28.  The  defendant  0.  G.  Parke  in  the  latter  part  of  1886  inclosed 
and  took  possession  of  all  that  portion  of  the  David  Wilson  survey,  lying 
south,  southeast  and  west  of  the  said  partition  line,  and  has  since  then 
occupied  same  continuously  and  adversely  to  all  other  persons,  claiming 
same  as  his  own ;  except  only  the  274  acres  above  described.  The  said 
Parke  prior  to  the  year  1892,  and  for  that  year  and  for  each  succeeding 
year,  has  rendered  for  taxes  1664  acres  of  the  David  Wilson  survey,  and 
paid  the  taxes  thereon,  under  such  rendition.  The  rendition  did  not 
otherwise  describe  the  particular  land  paid  upon,  except  by  showing, 
as  the  name  of  the  owner  '0.  G.  Parke/  as  the  abstract  No.  '476/  as  the 
original  grantee  'David  Wilson/  and  as  the  number  of  acres  rendered 
'1664/  No  survey  number,  nor  certificate  number  nor  patent  number 
are  shown  by  such  rendition,  and  the  taxes  paid  by  the  defendant  Parke 
were  paid  under  such  renditions  only  from  1884  to  1887,  said  Parke 
paid  on  2303^  acres  of  the  Wilson  league,  and  from  1887  ta  1901 
he  paid  on  1664  acres  of  the  Wilson  and  1006  acres  in  the  name  of" 
Andrews  1280-acre  survey,  that  had  been  patented  over  the  Wilson  in 
1887.  Said  Parke  also  rendered,  as  stated,  prior  to  and  for  the  year 
1892,  and  for  each  succeeding  year,  1006  acres  of  the  land  upon  the 
M.  E.  Andrews  survey,  which  rendition  does  not  show  the  survey  num- 
ber, the  certificate  number  nor  abstract  number.  It  does  not  otherwise 
describe  the  particular  lands  rendered  except  only  by  showing  as  the 
name  of  the  owner,  'O.  G.  Parke  /  as  the  abstract  number  '659  /  as  the 
original  grantee  *M.  E.  Andrews/  and  as  the  number  of  acres  rendered 
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'1006/  and  the  payment  of  taxes  by  the  said  Parke  was  made  under  such 
rendition  only. 

"29.  Defendants  Heard  and  Herndon  in  the  latter  part  of  1886 
inclosed  and  took  actual  possession  of  the  274  acres  of  land,  and  have 
since  then  had  and  held  actual  peaceable  possession  thereof,  claiming 
same  adversely  to  all  persons  and  as  their  own.  For  the  year  1892, 
prior  thereto  and  continuously  since  then,  said  Heard  and  Herndon  have 
rendered  and  paid  taxes  upon  274  acres  of  the  said  M.  E.  Andrews  sur- 
vey. The  renditions  made  by  them  as  basis  for  the  payment  of  such 
taxes  did  not  show  survey  number  nor  the  patent  number  of  said  land, 
nor  otherwise  describe  the  particular  land  paid  upon,  except  only  to 
show  as  the  name  of  the  owner  'Heard  and  Herndon /  as  the  abstract 
No.  '659/  as  the  certificate  No.  '1264/  as  the  original  grantee  'M.  E. 
Andrews/  and  as  the  number  of  acres  '274/ 

"30.  On  March  6,  1891,  the  State  of  Texas  patented  to  A.  Wyschet- 
ski,  as  assignee  of  the  Texas  Central  Railroad  Co.,  314%  acres  of  land 
known  as  survey  No.  3.  This  314%  acres  of  land  is  in  fact  part  of 
the  said  David  Wilson  survey,  it  being  placed  upon  land  which  was  not 
vacant,  but  which  was  already  covered  by  the  David  Wilson  survey. 
Since  and  including  the  year  1892,  taxes  have  been  each  year  regularly 
assessed  upon  said  survey  in  the  name  of  A.  Wyschetski,  and  taxes  so 
assessed  have  been  paid  by  said  A.  WyBchetski,  and  none  of  the  defend- 
ants have  paid  the  taxes  upon  said  land,  unless  same  was  paid  by  the 
defendant  James  A.  Wren,  under  said  rendition  of  2302  acres,  shown 
as  being  upon  the  David  Wilson  survey. 

"31.  For  the  year  1892,  and  each  year  since  then  and  prior  thereto, 
there  was  regularly  assessed  in  the  name  of  'Unknown  owner*  639  acres 
of  the  David  Wilson  survey,  abstract  No.  476,  and  the  taxes  so  assessed 
against  said  639  acres  in  the  name  of  'Unknown  owner*  have  not  been 
paid  by  any  of  the  defendants,  unless  same  were  paid  under  their  sev- 
eral renditions  herein  above  shown. 

"32.  The  testimony  tends  to  show  that  the  said  David  Wilson  sur- 
vey is  considerably  in  excess  in  acres  of  the  amount  called  for  by  the 
patent.  The  testimony  tends  to  show  and  the  plaintiffs  ask  the  court  to 
find  that  there  is  as  much  as  314%  acres  of  said  Wilson  survey  over  and 
above  the  2302  acres  as  rendered  for  taxes  by  defendants  Wren,  and 
lying  on  the  north,  northeast  and  east  side  of  said  partition  line ;  and 
the  evidence  further  tends  to  show  and  the  plaintiffs  ask  the  court  to 
find  that  there  is  lying  on  the  other  side  of  said  line  as  much  as  639 
acres  of  said  Wilson  survey  over  and  above  the  1664  acres  thereof  as 
rendered  for  taxes  by  defendant  O.  6.  Parke,  and  over  and  above  all  of 
portions  of  said  Wilson  survey  covered  by  the  Andrews  patent.  But 
the  court,  although  so  requested  by  plaintiffs,  declines  to  find  in  any  way 
on  the  question  of  excess  in  acreage  or  the  amount  thereof ;  because  the 
court  holds  same  to  be  wholly  immaterial,  as  defendants  having  paid  on 
as  many  acres  as  their  title  papers  call  for,  and  as  many  acres  as  they 
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thought  they  had,  any  excess  in  acreage  can  not  defeat  their  title  by  lim- 
itation to  all  the  land.  The  M.  E.  Andrews  survey  all  lies  upon  the 
south,  southwest  and  west  side  of  said  partition  line,  and  the  said  Texas 
Central  Railroad  Co/s  survey  lies  upon  the  north,  northeast  and  east 
side  of  said  partition  line. 

"33.  In  making  his  said  rendition  of  2302  acres  upon  said  Wilson 
survey  said  Wren  intended  thereby  to  render  and  pay  taxes  on  all  the 
Wilson  survey  which  he  had,  including  the  land  covered  by  said  Texas 
Central  Railroad  Co.'s  survey,  which  he  has  all  the  time  claimed  and  yet 
claims  and  has  possession  of  as  part  of  said  Wilson  survey. 

"34.  Said  Parke  has  during  these  several  years  supposed  that  said 
renditions  of  the  1664  acres  of  land  of  the  said  Wilson  survey  and  1006 
acres  upon  the  said  Andrews  survey  covered  all  the  land  which  he  had 
within  the  limits  of  the  Wilson  survey,  and  in  paying  taxes  under  such 
renditions  his  purpose  has  been  to  pay  upon  all  the  Wilson  survey 
owned  or  claimed  by  him. 

"35.  At  the  time  the  said  Andrews  survey  was  located  by  the  said 
Parke  and  Heard,  they  then  thought  the  land  thereby  covered  was  part 
of  the  Wilson  survey  and  part  of  the  land  claimed  by  them  upon  the 
Wilson  survey ;  but  on  account  of  the  excess  in  acreage  of  the  said  Wilson 
survey,  and  as  a  precaution  and  upon  the  advice  of  the  county  surveyor 
of  Hays  County,  they  filed  upon  said  land  and  caused  same  to  be  pat- 
ented to  them,  as  assignees  of  M.  E.  Andrews." 

There  is  no  statement  of  facts  in  the  record.  The  court  concluded 
that  the  defendants  had  established  their  defense  under  the  five  years 
statute  of  limitation,  and  rendered  judgment  accordingly. 

The  third  and  fourth  assignments  of  error  complain  of  the  admission 
of  evidence  to  support  the  plea  of  limitation,  and  of  the  judgment  based 
thereon,  because  it  is  claimed  to  be  at  variance  with  the  pleadings  on 
that  issue.  Appellants  insist  that  the  answer  of  the  defendants  is  a 
joint  plea  of  limitation  as  to  the  whole  tract,  and  that  under  this  plea, 
they  should  not  have  been  permitted  to  prove  limitation  separately  as 
to  particular  portions  of  the  tract.  We  do  not  deem  it  necessary  to  deter- 
mine what  the  result  would  be  if  the  pleading  was  as  claimed.  The 
portion  of  the  answer  setting  up  the  five  years  statute  on  which  the 
judgment  was  based  is  as  follows : 

"2.  And  further  answering,  defendants  say,  that  if  plaintiffs  ever 
had  any  cause  of  action  against  the  defendants  for  the  land  sued  for,  that 
the  same  has  long  been  barred  by  the  statute  of  limitation  of  five  years ; 
because  they  say  that  they  (defendants)  and  those  under  whom  they 
claim  have  had  the  actual,  peaceable,  adverse  and  quiet  possession  of 
6aid  land  sued  for,  using,  enjoying,  possessing  and  cultivating  the  same, 
and  paying  the  taxes  thereon,  and  claiming  the  same  under  a  deed  or 
deeds  duly  registered  for  more  than  five  years  next  before  the  institution 
of  this  suit,  and  they  and  each  of  defendants  say  that  if  plaintiffs,  or 
either  of  them,  ever  had  any  cause  of  action  against  them  for  said  land, 
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that  said  action  is  barred  by  the  statute  of  limitations  of  five  years, 
which  they  and  each  of  defendants  here  plead  in  bar  of  this  said  action." 

It  is  evident  that  this  answer  pleads  the  statute  jointly  and  severally 
for  each  of  the  defendants.  Had  only  one  of  the  defendants  been  sued 
and  plead  limitation  as  to  the  whole  tract,  we  do  not  doubt  that  he  could 
have  recovered  any  portion  of  the  tract  which  the  evidence  might  have 
shown  him  entitled  to  under  the  statute,  although  he  might  not  have 
sustained  his  defence  as  to  the  whole.  So  each  of  the  defendants  having 
plead  limitation  as  to  the  whole  tract,  we  see  no  reason  why  they  should 
not  have  been  permitted  to  hold  the  portions  respectively  to  which  they 
established  their  defense  of  limitation. 

The  fifth  assignment  of  error  attacks  the  deed  from  S.  M.  Heard  to 
0.  G.  Parke,  and  the  record  of  said  conveyance,  as  insufficient  to  support 
the  five  years  statute  of  limitation.  We  are  of  opinion  that  this  assign- 
ment should  be  sustained.  The  description  in  the  deed  as  recorded  is 
as  follows :  "My  undivided  one-half  interest  in  the  Daniel  Wilson  sur- 
vey, containing  1664%  acres/'  Had  the  deed  been  recorded  as  it  is 
written,  it  would  probably  have  been  sufficient,  but  almost  the  only  fea- 
ture of  the  description  which  would  serve  to  identify  the  land  conveyed 
was  the  name  of  the  survey,  and  this  was  so  changed  in  recording  the 
instrument  that  this  means  of  identification  was  not  only  destroyed, 
but  rendered  positively  misleading.  The  object  of  the  statute  in  making 
registry  of  the  deed  necessary  to  enable  the  possessor  to  avail  himself 
of  the  five  years  limitation,  is  to  give  notice  to  the  owner  that  the  defend- 
ant in  possession  is  claiming  under  the  deed,  and  if  there  is  such  falsity 
or  uncertainty  of  description  as  that  it  will  not  answer  the  purpose 
intended,  it  can  not  be  considered  a  deed  duly  recorded  under  the  statute. 
Flanagan  v.  Boggess,  46  Texas,  335;  Kilpatrick  v.  Sisneros,  23  Texas, 
136.  While  it  may  not  be  necessary  to  literally  transcribe  an  instru- 
ment, in  order  to  say  that  it  is  duly  registered,  yet  there  should  certainly 
not  be  such  an  error  in  recording  it  as  to  destroy  the  effect  of  the  de- 
scriptive part  of  the  instrument. 

We  can  not  believe  that  a  record  purporting  to  6how  a  conveyance  of 
an  "undivided  one-half  interest  in  the  Daniel  Wilson  survey,  containing 
1664%  acres/'  would  impart  notice  that  the  grantee  was  claiming  an 
undivided  half  interest  of  1664%  acres  in  the  David  Wilson  league  and 
labor. 

The  remaining  assignments  complain  of  the  insufficiency  of  the  evi- 
dence to  show  payment  of  taxes  for  the  time  required  to  complete  the  bar 
of  the  statute. 

It  will  be  observed  that  during  the  years  1896  and  1897  the  defendant 
James  A.  Wren  rendered  his  land  under  abstract  number  475,  the  cor- 
rect abstract  number  being  476.  For  these  years,  however,  the  name 
of  thq  survey  was  correctly  given,  as  well  as  the  name  of  the  owner. 
There  being  no  statement  of  facts,  we  can  not  tell  what  other  evidence 
the  court  may  have  acted  upon  in  finding,  as  it  must  have  found,  that 
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the  payment  was  made  upon  the  lands  in  controversy.  It  is  not  shown, 
as  it  was  in  Dutton  v.  Thompson,  85  Texas,  116,  that  there  was  another 
survey  in  the  county  to  which  the  description  would  apply,  and  that 
the  land  rendered  was  really  different  from  that  claimed  by  the  de- 
fendant. 

We  will  presume,  in  the  absence  of  a  statement  of  facts,  that  there  was 
evidence  sufficient  to  warrant  the  court  in  finding  that  the  land  ren- 
dered, and  upon  which  payment  was  made,  was  the  land  in  suit,  and 
that  the  abstract  number,  as  shown  on  the  tax  rolls,  was  an  error,  but 
not  sufficient  to  destroy  the  identity  of  the  land  on  which  taxes  were 
paid. 

It  is  insisted  because  there  was  evidence  tending  to  show  that  the 
lands  held  by  defendants  actually  contained  a  larger  number  of  acres 
than  rendered  by  them,  that  this  would  defeat  the  operation  of  the 
statute,  at  least  as  to  the  excess.  The  court  found  that  the  defendants 
rendered  as  many  acres  as  their  deeds  called  for,  and  as  many  acres 
as  they  thought  they  had.  We  do  not  hold  that  such  a  disparity  might 
not  exist  between  the  quantity  of  land  held  in  possession  and  that  ren- 
dered for  taxes  as  to  prevent  the  statute  from  running,  nor  do  we  hold 
that  the  number  of  acres  called  for  in  the  deed  is  conclusive ;  but  we  do 
not  believe,  where  a  grantee  in  a  recorded  deed  pays  on  the  number  of 
acres  called  for  in  his  conveyance,  actually  believing  that  he  is  paying  for 
the  full  quantity  in  his  possession,  that  he  should  be  deprived  of  the 
benefit  of  the  statute,  because  it  may  subsequently  be  ascertained  that 
his  tract  is  somewhat  larger  than  he  believed  it  to  be. 

We  have  carefully  considered  all  of  the  assignments  and  find  no  error, 
except  as  shown  in  the  fifth  assignment.  This  error  affects  only  the 
portion  of  the  lands  claimed  by  the  defendant  0.  G.  Parke.  As  to  all 
the  other  defendants,  the  judgment  will  therefore  be  affirmed. 

We  are  unable  to  determine  definitely  to  what  extent  and  what  por- 
tions of  his  tract  the  defendant  Parke  may  be  able  to  hold  under  the 
three  years  statute  of  limitations ;  and  in  addition,  the  findings  of  fact 
are  not  sufficiently  full  and  definite  to  enable  us  to  settle  the  questions 
of  rents  and  improvements  between  him  and  plaintiff.  The  judgment 
in  favor  of  the  defendant  Parke  will  therefore  be  reversed,  and,  as  to 
him  alone,  the  cause  remanded. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 

OPINION  ON  REHEARING. 

Appellants  and  appellee  have  filed  motions  for  rehearing  of  so  much 
of  the  former  judgment  as  is  adverse  to  them,  and  appellants  have  also 
filed  a  motion  requesting  that  judgment  be  rendered  in  their  favor 
against  appellee  Parke  for  so  much  of  the  land  as  they  would  be  entitled 
to  recover  under  the  decision  herein  rendered. 

Appellees  contend  that  the  description  in  the  deed  from  S.  M.  Heard 
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to  0.  G.  Parke  is  either  sufficient  in  itself,  or  that  it  might  be  made  suf- 
ficient by  parol  evidence,  and  conclude  by  saying  that  "if  the  ambiguity 
in  the  deed  can  not  be  removed  by  testimony  *  *  *  there  would 
seem  to  be  no  reason  for  a  reversal  of  the  case." 

We  do  not  think  the  defect  in  the  record  of  the  deed  could  be  cured 
by  parol  evidence,  and  in  this  situation  we  understand  that  appellees 
would  prefer  that  the  case  be  not  reversed. 

Some  question  has  arisen  as  to  the  extent  to  which  appellants  are  enti- 
tled to  recover  against  appellee  Parke,  said  Parke  having  established 
title  by  limitation  to  an  undivided  half  interest  in  the  tract  in  question, 
and  appellants  having  sued  for  an  undivided  half  interest  in  the  land, 
including  said  tract.  The  question  has  not  been  argued  by  counsel,  but 
we  have  concluded  that  the  recovery  should  be  for  an  undivided  half  only 
of  the  portion  to  which  Parke  failed  to  establish  title;  that  is,  for  an 
undivided  one-fourth  of  the  Parke  tract,  after  deducting  the  portions 
whidh  said  Parke  can  hold  under  the  three  years  statute  of  limitations. 

On  account  of  the  absence  of  field  notes  from  the  record,  and  the  gen- 
eral nature  of  the  description  contained  in  the  findings  of  fact,  we  deem 
it  best  not  to  undertake  to  render  judgment,  and  as  the  case  must  be 
remanded  for  a  partition  and  adjustment  of  the  questions  of  rents  and 
improvements,  we  will  modify  our  former  judgment  reversing  and 
remanding  the  case  as  to  the  appellee  0.  G.  Parke,  and  reverse  and 
remand  the  case  as  to  said  defendant,  with  directions  to  the  lower  court 
to  render  judgment  for  appellants  against  said  Parke  for  an  undivided 
one-fourth  interest  in  all  the  land  in  suit  lying,  on  the  west  and  south- 
west side  of  the  partition  line  established  between  Mrs.  Emma  Burleson 
on  the  one  part  and  John  T.  Allen  and  D.  C.  Osborn  on  the  other  part, 
by  deed  dated  21st  April,  1871,  except  so  much  thereof  as  is  covered  by 
the  Martha  E.  Andrews  1280-acre  survey,  this  direction  being  conclusive 
only  upon  the  question  of  title,  and  not  as  to  the  rights  of  any  of  the 
parties  concerning  partition,  rents  or  improvements. 

The  motions  for  rehearing  will  be  overruled. 

Overruled. 
Writ  of  error  refused. 


Ed  McCarthy,  Administrator,  v.  Mutual  Reserve  Fund 

Life  Association. 

Decided  May  28,  1903. 

1. — Assignment  of  Error — Generality. 

An  assignment  of  error  that  "the  court  erred  in  instructing  a  verdict  for  the 
defendant  in  a  fact  case  where  there  was  ample  evidence  for  the  jury  to  have 
found  for  the  plaintiff,"  is  not  subject  to  the  objection  that  it  is  too  general  for 
consideration. 

2. — Life  Insurance — Lost  Policy — Fact  Case  for  Jury. 

Evidence  held  sufficient  to  require  the  submission  of  the  case  to  the  jury  in 
an  action  on  a  life  policy  which  had  been  lost. 
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Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  R.  G.  Street. 

Geo.  E.  Mann  and  John  S.  Gregory,  for  appellant. 

West,  Chapman  &  West  and  Terry,  Bollinger,  Smith  &  Caven,  for 
appellee. 

GARRETT,  Chief  Justice. — This  was  a  suit  on  a  policy  of  insur- 
ance for  $2000,  alleged  to  have  been  issued  September  15,  1896,  by  the 
defendant  Mutual  Reserve  Fund  Life  Association,  on  the  life  of  Isaac 
Williams,  deceased.  A  jury  was  impaneled  in  the  case,  but  after  the 
evidence  had  been  heard  the  trial  court  instructed  a  verdict  for  the  de- 
fendant, which  was  returned  and  judgment  entered  in  its  favor.  The 
plaintiff  has  appealed,  and  has  assigned  as  error  that  "the  court  erred 
in  instructing  a  verdict  for  the  defendant  in  a  fact  case  where  there  was 
ample  evidence  for  the  jury  to  have  found  for  the  plaintiff."  The  de- 
fendant objects  that  this  assignment  is  too  general  for  consideration  by 
this  court.  A  liberal  construction  should  be  given  the  statute  and  rules 
relating  to  the  presentation  of  cases  on  appeal,  and  although  an  assign- 
ment of  error  may  not  be  in  strict  compliance  with  them,  this  court  may 
and  should  consider  the  merits  of  the  appeal,  rather  than  defeat  it  by 
a  technical  application  of  the  statute  and  rules.  But  the  error  assigned 
is  the  specific  action  of  the  court  in  instructing  a  verdict  for  the  defend- 
ant where  there  was  evidence  upon  which  the  jury  may  have  found  for 
the  plaintiff.  It  seems  hardly  necessary,  in  order  to  make  this  assign- 
ment better,  to  set  out  therein  the  evidence  to  show  that  it  was  sufficient 
to  authorize  the  submission.  The  error  assigned  was  the  giving  of  the 
peremptory  instruction  where  there  was  evidence  that  would  support  a 
verdict  to  the  contrary. 

We  are  of  the  opinion  that  the  evidence  was  sufficient  to  require  the 
case  to  be  submitted  to  the  jury.  The  questions  of  fact  to  be  decided 
were  whether  or  not  the  policy  of  insurance  had  ever  been  issued  and 
delivered  to  the  deceased,  and  whether  or  not  it  was  in  force  at  the  time 
of  his  death,  and  whether,  in  view  of  the  fact  that  the  proofs  of  loss 
had  not  been  made  as  required  by  the  policy,  the  defendant  had  prom- 
ised to  pay  the  same  on  the  return  thereof,  as  claimed  by  the  plaintiff. 
Several  witnesses  testified  in  the  case  respecting  the  issuance  and  delivery 
of  the  policy  by  the  defendant,  and  the  evidence,  if  true,  identified 
the  defendant  as  the  company  who  issued  the  policy.  There  was  evi- 
dence that  a  duplicate  policy  had  been  issued  by  the  company  while  tTie 
original  had  been  temporarily  misplaced  and  lost;  that  the  first  premium 
had  been  paid  on  the  delivery  of  the  original  policy,  and  that  the  subse- 
quent installments  of  the  premium  had  been  kept  up. 

The  witness  Frenkel,  who  was  the  defendant's  agent  in  Galveston, 
testified  that  the  policy  had  been  issued,  and  that  Williams  had  paid  his 
first  premium,  and  explained  as  the  reason  why  the  company  did  not 
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receive  that  premium  that  it  was  the  agent's  commission;  that  he  col- 
lected it  at  the  time  the  application  was  made. 

Dr.  Wilkins  testified  that  he  saw  the  duplicate  policy  in  the  posses- 
sion of  Isaac  Williams,  and  saw  receipts  for  the  payment  of  the  install- 
ments of  the  premium,  and  that  the  last  receipt  he  saw  paid  him  up  in 
full;  and  that  this  was  in  April,  1901,  while  Williams  was  sick  and  just 
before  his  death. 

Macey  Williams  and  Louisa  'Williams,  the  mother  and  daughter  of 
the  deceased,  both  testified  that  the  duplicate  policy  had  been  sent  on 
to  the  company  together  with  the  receipts  at  the  request  of  the  company 
to  send  them.  Louisa  Williams  testified  that  a  letter  was  received  from 
the  company  stating  that  if  Macey  Williams  would  send  them  the  policy 
and  papers  and  things  they  would  send  her  $2000  in  one  month's  time. 

We  have  not  undertaken  to  state  all  the  testimony,  but  only  a  sufficient 
amount  thereof  to  show  that  the  issues  should  have  been  submitted  to 
the  jury.  Nor  do  we  undertake  to  discuss  the  weight  of  the  evidence, 
or  to  indicate  how  the  jury  should  have  found  if  the  case  had  been  sub- 
mitted to  them.  All  that  is  decided  is  that  there  was  sufficient  evidence 
to  require  the  submission  of  the  issues  to  the  jury,  and  the  court  erred 
in  giving  the  peremptory  instruction  in  favor  of  the  defendant.  For 
this  error  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Ford  v.  Lethe  Boone  et  al. 

Decided  May  28,  1903. 

1. — Deed— Delivery — Putting  on  Record. 

Where  a  father  executed  a  deed  of  land  to  his  minor  children  and  on  the 
same  day  had  it  recorded,  and  thereafter  retained  possession  of  it  until  he 
produced  it  on  the  trial  of  a  suit  brought  for  partition  of  the  land,  there  was 
a  sufficient  delivery  of  the  deed. 

2.— Bastards— Inheritance  from,  by  Mother— Putative  Father  Excluded. 

By  virtue  of  the  statute  which  makes  bastards  capable  of  inheriting  from 
and  through  their  mother  and  of  "transmitting  estates,"  the  entire  estate  of  a 
bastard  dying  intestate  passes  to  his  mother,  to  the  exclusion  of  the  putative 
father.    Rev.  Stats.,  art.  1700. 

3. — Deed— Parol  Evidence  Varying — Delivery. 

Where  a  father  executed  a  deed  to  his  children  and  had  it  recorded,  thereby 
making  a  delivery  of  it,  parol  evidence  was  inadmissible  to  show  that  he  did 
not  intend  to  give  possession  of  the  land  until  the  youngest  child  became  of  age. 

4. — Same — Title  Vesting — Subsequent  Payment  of  Purchase  Money. 

The  deed  of  a  father  to  his  children  having  been  delivered  by  virtue  of  its 
record,  the  fact  that  the  father's  vendor  lien  notes,  given  to  his  grantor  for  the 
purchase  money  of  the  land,  were  still  outstanding  and  were  subsequently  paid 
by  the  father,  in  nowise  affected  the  absolute  and  full  title  which  the  deed  had 
vested  in  the  children. 

5.— Trespass  to  Try  Title — Pleading— Rents. 

Where  in  trespass  to  try  title  plaintiff  alleged  that  defendants  had  forcibly 
taken  possession  of  the  land  and  appropriated  the  rents  and  revenues  thereof, 
this  was  sufficient  to  admit  evidence  that  defendant  had  rented  out  the  land 
and  received  the  rents  from  his  tenants. 
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Appeal  from  the  District  Court  of  Wharton.  Tried  below  before  Hon. 
Wells  Thompson. 

M .  D.  Ivey  and  John  D.  Linn,  for  appellant. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  and  for  partition  brought  by  Lethe  Boone,  as  the  heir  of  her  bastard 
son,  Raymond  Ford,  deceased,  against  John  Ford,  Walter  Ford,  Julia 
Ford  and  Johnnie  Ford,  for  the  recovery  of  a  one-fourth  interest  in  a 
tract  of  53  2-3  acres  of  land  situated  in  Wharton  County.  Plaintiff  is 
the  mother  of  the  defendants,  Walter,  Julia  and  Johnnie  Ford,  who, 
when  the  suit  was  brought,  were  of  age,  except  Johnnie,  for  whom  :i 
guardian  -ad  litem  was  appointed.  Walter  and  Julia  Ford  disclaimed 
title.  There  was  a  trial  by  jury  which  resulted  in  a  verdict  and  judg- 
ment for  this  plaintiff  against  all  the  defendants  for  one-fourth  of  the 
land  in  controversy  and  against  John  Ford  for  $80.46  rents,  and  for 
Johnnie  Ford  for  one-fourth  of  the  land ;  and  the  said  Walter  and  Julia 
Ford  having  disclaimed,  it  was  ordered  that  they  take  nothing.  Judg- 
ment was  rendered  for  John  Ford  for  one-fourth  of  the  land ;  one-half 
was  perhaps  intended.  Partition  was  decreed  and  commissioners  were 
appointed. 

The  plaintiff,  Lethe  Boone,  on  May  9,  1894,  was  the  mother  of  the 
defendants  Walter,  Julia  and  Johnnie  Ford  and  of  Raymond  Ford,  all 
minor  children ;  and  the  defendant  John  Ford  was  their  reputed  father. 
The  defendant  John  Ford  and  the  plaintiff  were  never  married.  On  the 
date  above  named  the  defendant  John  Ford  bought  the  land  in  contro- 
versy from  R.  E.  Vineyard  and  wife,  who  executed  him  a  deed  therefor 
in  consideration  of  $5975,  of  which  $1000  was  paid  in  cash.  Notes  were 
executed  by  John  Ford  for  the  balance  of  the  purchase  money,  and  the 
vendor's  lien  was  reserved  in  the  deed  to  secure  their  payment.  The 
purchase  money  was  afterwards  fully  paid  by  the  said  John  Ford,  and 
on  December  23,  1899,  Vineyard  executed  to  him  a  release  of  the  ven- 
dor's lien.  John  Ford  bought  the  land  for  the  said  four  children  of  the 
plaintiff,  and  endeavored  to  get  Vineyard  to  make  the  deed  direct  to 
them,  but  Vineyard  declined  to  do  so  on  account  of  the  deferred  pay- 
ments of  purchase  money.  On  the  same  day,  to  wit,  May  9,  1894,  John 
Ford  executed  a  deed  by  which  he  conveyed  the  land  to  Walter  Ford, 
Julia  Ford,  Johnnie  Ford  and  Raymond  Ford,  for  a  recited  considera- 
tion of  love  and  affection  and  one  dollar.  Immediately  after  the  execu- 
tion of  these  deeds  and  on  the  same  day  the  defendant  took  them  both 
to  the  office  of  the  county  clerk  and  had  them  recorded,  and 
after  their  record  he  got  them  from  the  clerk  and  kept  them 
in  his  possession  until  they  were  produced  by  him  at  the  trial 
of  the  case  in  the  court  below.  The  evidence  was  sufficient  to 
show  a  delivery  of  the  deed,  both  as  to  intent  so  to  do  and 
the  record  and  subsequent  custody  thereof.  At  the  time  of  the  purchase 
of  the  land  and  for.  some  time  thereafter  the  plaintiff  and  the  defendant 
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John  Ford  were  cohabiting  and  lived  upon  the  property  in  controversy. 
The  defendant  John  Ford  had  been  married  to  a  woman  from  whom  he 
had  not  been  divorced,  and  who  was  living  in  Houston.  John  Ford 
owned  a  tract  of  140  acres  of  land  about  three  and  one-half  miles  from 
the  land  in  controversy,  and  occupied  and  cultivated  both  of  them,  living 
most  of  the  time  on  the  latter  tract.  Raymond  died  in  1901,  unmarried 
and  without  issue.  He  was  only  about  8  years  of  age  at  his  death.  The 
plaintiff  testified  that  John  Ford  was  his  father. 

At  common  law  a  bastard  has  no  heritable  blood,  but  by  statute  in-  this 
State  he  may  inherit  from  and  through  his  mother,  and  is  made  capable 
of  transmitting  estates.  The  article  of  the  Revised  Statutes  is  as  fol- 
lows: "Article  1700.  Bastards  shall  be  capable  of  inheriting  from 
and  through  their  mother,  and  of  transmitting  estates,  and  shall  also 
be  entitled  to  distributive  shares  of  the  personal  estates  of  any  of  their 
kindred,  on  the  part  of  their  mother,  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother/'  The  appellant  here  contends  that 
under  this  statute  the  mother  can  not  inherit  from  a  bastard,  or,  if  she 
does,  that  the  reputed  father  inherits  equally  with  her.  It  is  claimed 
that  "transmitting  estates"  means  that  the  estate  shall  descend  and  vest 
according  to  the  statute.  The  capacity  of  transmitting  estates  as  con- 
ferred by  the  statute  seems  to  be  general,  but  the  statute  must  be  con- 
strued with  reference  to  the  entire  pretext.  The  bastard  is  excluded 
from  inheriting  through  or  from  his  putative  father  for  the  reason  that 
the  father  is  uncertain,  and  for  the  same  reason  the  father  should  not 
inherit  from  him.  Hence  "transmitting  estates"  must  be  construed  so 
as  to  exclude  the  father  and  pass  the  entire  estate  to  the  mother,  since 
the  brothers  and  sister  could  only  inherit  through  the  father.  The  lan- 
guage is  not  clear,  but  the  general  purpose  of  all  such  statutes  changing 
the  common  law  in  this  respect  is  to  give  the  reciprocal  right  of  inheri- 
tance to  both  the  bastard  and  his  mother,  and  the  statute  of  this  State 
seems  to  intend  to  make  the  blood  of  the  bastard  heritable  only  on  the 
part  of  the  mother,  but  fully  so  in  that  respect.  24  Am.  and  Eng. 
!Encyc.  Law,  412,  et  seq. 

The  deed  was  executed  and  recorded  with  the  intent  to  deliver  it  to 
the  grantees  therein,  and  the  evidence  was  sufficient  to  show  the  delivery. 
The  court  ruled ,  correctly  in  excluding  the  evidence  of  the  defendant 
offered  to  show  that  he  did  not  intend  to  give  possession  of  the  land  until 
the  youngest  child  Raymond  became  of  age.  This  would  have  been 
to  allow  evidence  to  show  his  intent  as  to  the  effect  of  the  deed,  which 
would  have  been  inadmissible  as  varying  the  terms  of  the  deed  by  parol 
evidence.       v 

John  Ford  had  full  title  to  the  land  upon  the  conveyance  to  him  by 
Vineyard  except  as  to  the  right  of  Vineyard  to  collect  the  purchase 
money,  and  had  a  perfect  right  to  convey  the  same,  subject  only  to  the 
lien  for  the  purchase  money.  The  purchase  money  notes  were  his  per- 
sonal obligations  for  which  he  was  bound  independent  of  the  land,  and 
his  payment  thereof  invested  him  with  no  better  right  to  the  land,  as 
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between  himself  and  third  parties,  than  he  had  already  acquired  by  his 
deed  from  Vineyard.  His  conveyance  to  Walter,  Julia,  Johnnie  and 
Raymond  Ford  vested  in  them  the  full  title  to  all  of  the  tract  of  land, 
and  not  merely  to  such  proportion  thereof  as  the  cash  payment  made  by 
him  bore  to  the  whole  of  the  purchase  money.  Stephens  v.  Motl,  82 
Texas,  81  j  Minter  v.  Burnett,  90  Texas,  249. 

The  question  of  homestead  does  not  arise  in  the  case.  There  was 
never  any  intention  to  make  the  land  his  homestead.  He  bought  it 
expressly  for  the  children  of  the  plaintiff,  and  on  the  refusal  of  Vineyard 
to  convey  it  directly  to  them  executed  the  deed  to  them  at  once  and  on 
the  same  day  that  he  received  the  title.  There  was  never  any  apprecia- 
ble lapse  of  time  in  which  the  homestead  could  attach  to  the  land,  or  any 
occupation  of  it  as  such,  or  any  intention  to  so  occupy  it.  The  wife, 
from  whom  he  had  never  been  divorced,  did  not  live  with  him,  and  had 
not  done  so  for  a  long  time  prior  to  the  purchase  of  the  land.  She  lived 
apart  from  him  in  another  county.  But  it  is  not  necessary  for  us  to 
determine  whether  or  not  she  would  be  entitled  to  a  homestead  right  in 
the  140  acres  occupied  by  the  defendant  John  Ford,  it  being  clear  that 
no  such  right  ever  attached  to  the  land  in  controversy. 

We  are  of  the  opinion  that  the  pleadings  of  the  plaintiff  makes  suf- 
ficient allegations  for  the  admission  of  evidence  to  show  that  the  defend- 
ant John  Ford  was  liable  to  the  plaintiff  for  rents.  He  was  not  a  ten- 
ant in  common,  and  is  shown  to  be  entitled  to  recover  one-half  of  the 
land  only  on  the  disclaimer  of  Walter  and  Julia  Ford.  The  land  was 
owned  jointly  by  the  plaintiff  and  the  said  Walter,  Julia  and  Johnnie 
Ford.  The  petition  so  averred,  and  further  alleged  that  while  the  said 
John  Ford  had  no  interest  therein,  he  forcibly  took  possession  of  the 
land  and  remained  in  possession  thereof  cultivating,  using  and  enjoying 
the  same  and  appropriating  the  rents  and  revenues  thereof  during  the 
years  1901  and  1902  to  the  exclusion  of  the  plaintiff  and  the  other  de- 
fendants who  were  the  real  owners  thereof.  It  was  not  necessary  for 
the  plaintiff  to  allege  that  the  defendant  had  rented  the  land  out  and 
received  rents  from  his  tenants  in  order  to  entitle  her  to  recover  rents. 
The  question  of  the  lack  of  evidence  to  support  the  verdict  in  favor  of 
the  plaintiff  for  rents  is  not  raised  by  any  proper  assignment  of  error 
accompanied  by  a  statement  from  the  record,  and  will  not  be  considered. 

The  assignments  of  error  upon  the  charge  of  the  court  and  the  refusal 
of  special  instructions  are  not  accompanied  by  statements  as  required  by 
the  rules,  and  will  not  be  considered.  We  have  considered,  however,  the 
legal  questions  arising  out  of  the  record  and  find  no  error,  though  the 
construction  of  the  statute  on  the  right  of  a  bastard  to  receive  and  trans- 
mit estates  is  not  free  from  difficulty. 

* 

The  judgment  which  awards  the  defendant  John  Ford  only  one-fourth 
of  the  land  will  be  reformed  so  as  to  decree  him  one-half  thereof,  and 
as  reformed  will  be  affirmed. 

Reformed  and  affirmed. 
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on  motion  fob  rehearing. 

We  erred  in  the  conclusion  of  fact  that  Lethe  Boone  was  the  mother 
of  Walter,  Julia  and  Johnnie  Ford.  The  evidence  does  not  show  who 
their  mother  was.  But  we  do  not  perceive  that  this  error  of  fact  can 
make  any  difference  in  the  disposition  of  the  case.  The  motion  for 
rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


J.  K.  Bevil  et  al.  v.  Ausbury  C.  Moulton  et  al." 

Decided  May  28,  1903. 

Community   Property— Partition— Effect— -Act  of  1848. 

Proceedings  of  the  probate  court  in  the  partition  of  a  community  estate 
between  the  surviving  husband  and  the  estate  of  his  deceased  wife,  had  under 
the  Act » of  1848  (Laws  of  1848,  p.  273),  prior  to  the  present  law  as  to  community 
administration,  held  to  show  that  the  partition  so  made  was  not  a  distribution 
of  the  half  set  apart  to  the  estate  of  the  wife  among  her  heirs,  but  that  such 
half  was  left  subject  to  further  administration. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

J.  N.  Votaw,  Cruse  &  Nail,  and  Greer  &  Minor,  for  appellants. 

D.  W.  Doom  and  D.  H.  Doom,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellants  against  the  appellees  for  the  recovery  of 
land  situated  in  Hardin  County.  There  was  a  trial  to  the  court  without 
a  jury  which  resulted  in  a  judgment  in  favor  of  the  defendants  in  the 
suit. 

The  facts  were  undisputed,"  and  the  question  for  decision  is  whether 
or  not,  in  a  partition  of  the  land  in  controversy  as  the  community  prop- 
erty of  John  and  Frances  Bevil,  it  was  taken  out  of  the  estate  of  Frances 
Bevil,  deceased,  by  the  partition  and  set  apart  to  her  heirs,  or  was  only 
a  partition  between  the  estate  of  Frances  Bevil  and  her  surviving  hus- 
band, thus  leaving  it  subject  to  further  administration. 

The  trial  court  filed  conclusions  of  fact  which  are  referred  to  and 
adopted  by  this  court,  but  the  material  facts  may  be  briefly  stated  as 
follows:  John  Bevil  and  Frances  Bevil  were  husband  and  wife  in  1839, 
when  the  land  in  controversy  was  acquired.  Frances  Bevil  died  in  1852, 
and  John  Bevil  was  appointed  administrator  of  her  estate  by  the  County 
Court  of  Jasper  County  in  1853,  and  returned  an  inventory  and  ap- 
praisement* and  proceeded  with  the  administration  thereof. 
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On  the  29th  day  of  September,  1856,  John  Bevil  filed  his  amended 
application  for  partition,  and  contemporaneously  therewith  filed  hid 
bond  of  the  same  date  with  two  sureties,  conditional  that  the  said  John 
Bevil  should  well  and  truly  pay  or  cause  to  be  paid  one-half  of  all  com- 
munity debts  that  may  be  established  against  said  estate  in  amount  not 
more  than  $1773.42,  and  that  being  one-half  of  the  amount  of  the  inven- 
tory and  appraisement,  which  bond  was  on  the  same  day  approved  by 
the  chief  justice.     It  was  indorsed  "bond  for  partition." 

At  the  April  term,  1856,  of  the  court  an  order  was  entered  in  the 
estate  of  Frances  Bevil,  deceased,  reciting  that  John  Bevil,  administra- 
tor of  said  estate,  had  filed  his  petition  praying  for  partition  and  distri- 
bution of  said  estate  among  the  heirs  at  law  of  the  deceased,  and  direct- 
ing that  the  notice  required  by  law  be  given,  citing  all  persons  inter- 
ested to  appear  at  the  next  June  term.  Notice  was  issued  and  published 
citing  the  heirs  and  distributees  of  Frances  Bevil,  deceased,  naming 
them.  At  the  December  term,  1856,  an  order  was  entered  by  the  court 
in  said  estate,  the  proceeding  being  entitled  partition  and  distribution, 
appointing  commissioners  "to  make  partition  and  distribution  of  the 
property  belonging  to  the  estate  of  the  said  Frances  Bevil,  deceased, 
by  setting  apart  to  John  Bevil,  surviving  husband  of  said  deceased,  one- 
half  part  of  the  same  and  the  other  half  to  (naming  them),  heirs  at 
law  of  Frances  Bevil,  deceased,  and  that  a  writ  of  partition  do  issue  to 
them  commanding  them  forthwith  to  proceed  to  make  such  partition 
and  distribution  in  conformity  to  this  decree  and  to  return  their  pro- 
ceedings upon  said  writ  to  the  present  term  of  this  court." 

At  the  January  term,  1857,  and  on  the  26th  day  of  January,  1857, 
the  court  made  a  decree  of  partition  reciting  and  stating  as  follows : 

"In  the  estate  of  Frances  Bevil,  deceased :  And  now  comes  the  com- 
missioners, George  W.  Smyth,  M.  Neyland  and  B.  F.  Mott,  appointed 
to  make  partition  and  distribution  of  the  estate  of  Frances  Bevil,  de- 
ceased, between  John  Bevil,  surviving  husband  of  deceased,  and  the 
heirs  at  law  of  the  said  Frances  Bevil,  deceased,  and  renders  into  open 
court  this  report  of  said  partition  and  distribution,  which  said  report 
was  seen,  considered,  examined  and  approved  by  the  court  and  ordered 
to  be  recorded."  "To  the  Honorable  Gideon  J.  Goode,  Chief  Justice 
of  Jasper  County:  The  undersigned  commissioners  appointed  by  your 
Honor  at  the  December  term  of  your  honor's  court  for  probate  business, 
1856,  to  make  a  partition  between  the  estate  of  Frances  Bevil,  dec'd,  . 
in  community,  and  her  husband,  John  Bevil,  respectfully  show  that  they 
have  performed  that  duty  so  far  as  practicable  under  the  circumstances 
by  dividing  a  portion  of  the  property  into  two  shares  as  nearly  as  prac- 
ticable, which  are  herewith  presented  marked  No.  1  and  No.  2.  They 
further  show  that  the  said  shares  have  been  determined  by  lot  as  the 
law  requires,  share  No.  1  was  drawn  for  John  Bevil,  and  that  share  No. 
2  was  drawn  for  the  heirs  of  said  deceased.  The  undersigned  would 
further  represent  that  there  is  a  tract  of  land  situated  in  Williamson 
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County,  part  of  the  headright  of  John  (Jehu)  Bevil,  which  they  have 
been  unable  to  divide  for  want  of  more  definite  information  and  other 
impediments.  There  is  also  a  tract  of  land  situated  on  Sabine  Pass,  in 
Jefferson  County,  John  R.  Bevil  headright,  which  they  have  been  unable 
to  divide  for  the  want  of  more  definite  information.  They  would  also 
suggest  that  outlot  No.  34,  in  Bevilport,  is  also  found  on  the  exhibit 
of  property  appertaining  to  the  estate  of  S.  H.  Everett,  deceased,  and 
as  such  has  heretofore  been  distributed  in  the  partition  of  said  Everett 
estate." 

The  report  is  signed  and  sworn  to.  Then  follows  the  allotment 
attached  to  said  report,  share  No.  1,  set  apart  to  John  Bevil,  including 
several  tracts  of  land  and  town  lots,  among  others  the  lower  half  of 
3978  acres  of  land  of  Thomas  Spear's  headright,  fronting  on  the  river 
Neches  and  divided  by  line  running  east  and  west  parallel  to  the  lines 
of  the  survey,  and  share  No.  2,  set  apart  to  the  heirs  of  the  deceased 
Prances  Bevil,  including  several  tracts  of  land  and  town  lots,  among 
others  the  upper  half  of  397,8  acres  of  land  of  Thomas  Spear's  headright 
fronting  on  the  Neches  River  and  divided  by  a  line  running  east  and 
west  parallel  to  the  lines  of  the  survey.  And  the  decree  then  concludes 
as  follows:  "And  it  is  further  ordered,  adjudged  and  decreed  by  the 
court,  that  the  partition  and  distribution  of  the  estate  of  Frances  Bevil 
as  made  and  reported  to  this  court  be  and  the  same  is  declared  to  be 
firm  and  effectual  forever,  and  that  share  No.  1  be  and  the  same  is  hereby 
set  apart  to  John  Bevil,  and  that  all  right,  title,  and  estate  thereto 
fully  vest  in  him,  his  heirs  or  assigns,  and  that  share  No.  2  be  and  the 
same  is  hereby  set  apart  to  the  heirs  of  the  said  Frances  Bevil,  deceased, 
and  that  all  the  right,  title,  claim  and  estate  thereto  fully  vests  in  them, 
the  said  heirs  of  the  said  Frances  Bevil,  deceased."  The  upper  half 
of  the  said  3978  acres  of  land  of  the  Thomas  Spear's  headright  on  the 
Neches  River  included  in  share  No.  2  set  apart  to  the  estate  of  the  heirs 
of  Frances  Bevil,  deceased,  is  the  land  in  controversy  in  this  suit. 

At  the  April  term,  1859,  the  order  for  the  partition  of  the  land  in 
Williamson  Bnd  Jefferson  counties  was  renewed,  and  on  report  of  the 
commissioners  that  it  was  incapable  of  partition  it  was  ordered  sold, 
and  was  finally  sold  by  the  administrator  and  the  sale  confirmed.  There 
was  in  evidence  a  certified  copy  from  the  minutes  of  the  probate  court 
of  Jasper  County,  December  term,  1856,  of  an  account  current  and  final 
settlement  by  John  Bevil,  administrator  of  the  estate  of  Frances  Bevil, 
as  follows:  "John  Bevil,  administrator  of  the  estate  of  Frances  Bevil, 
deceased,  in  account  current  and  final  settlement  with  said  estate  in  par- 
tition and  distribution  in  community  with  John  Bevil  and  the  heirs  at 
law  of  the  said  Frances  Bevil,  deceased."  Then  followed  a  list  of  the 
lands  belonging  to  the  community  estate,  and  a  statement  of  their  ap- 
praised value,  including  "3978  acres  of  land,  part  of  the  headright  of 
Thomas  Spear,  on  Pine  Island  Bayou,  at  $0.50,  $1989.00."  Also  a  list 
of  notes  due  September  2,  1857,  amounting  in  the  aggregate  to  $510.45. 
The  "account"  appeared  to  be  only  a  statement  of  the  assets  belonging 
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to  the  community  estate.  An  original  account  or  statement  to  the  same 
effect  was  in  evidence,  except  that  it  had  the  further  item  of  amount 
transferred  from  E.  W.  BeviPs  estate,  $141.50.  It  was  sworn  to  Janu- 
ary 3,  1857,  and  was  indorsed  "Approved  3d  day  of  January,  1857,  G.  J. 
Goode,  C.  J.  J.  C."  It  was  also  indorsed :  "Ordered  by  the  court  that 
the  above  notes  and  assets  remain  in  the  hands  of  John  Bevil,  and  when 
collected  to  be  applied  to  the  payment  of  the  debts  of  the  said  estate, 
and  the  remainder,  if  any,  to  be  equally  divided  between  said  John  Bevil 
and  the  legal  heirs  of  said  Frances  Bevil,  deceased."  John  Bevil,  as 
administrator  of  said  estate,  filed  to  the  December  term,  1858,  "an 
account  current  for  final  settlement."  It  accounted  for  the  notes  be- 
longing to  the  estate,  but  made  no  reference  to  the  lands.  Notice  was 
ordered  by  the  court  to  the  next  regular  term. 

John  Bevil  died  in  1863.  At  the  October  term,  1866,  of  the  court 
Friend  M.  Stewart  was  appointed  administrator  de  bonis  non  of  the 
estate  of  Frances  Bevil,* deceased,  and  duly  qualified  as  such.  The 
administration  of  the  estate  was  afterwards  transferred,  in  accordance 
with  the  change  in  the  courts  made  by  the  Constitution  of  1869,  to  the 
District  Court  of  Jasper  County,  and  that  court,  on  November  23,  1872, 
on  the  application  of  the  administrator,  made  an  order  for  the  sale  of 
the  land  in  controversy  for  the  payment  of  debts  and  expenses  of 
administration.  The  land  was  regularly  sold  and  the  sale  thereof  was 
confirmed  and  a  deed  therefor  executed  to  M.  C.  Moulton  by  W.  H. 
Bevil,  administrator  de  bonis  non,  who  had  been  appointed  in  the  place 
of  Stewart,  who  had  died  pending  the  proceedings  for  the  sale.  The 
plaintiffs  have  the  title  of  M.  C.  Moulton. 

When  the  application  of  John  Bevil  was  filed  in  the  County  Court 
of  Jasper  County  the  law  of  1856  had  not  been  passed  which  provided 
for  community  administration  by  the  survivor,  and  it  was  made  under 
the  Act  of  1848,  which  made  provision  for  the  partition  of  the  com- 
munity property  as  well  as  the  partition  and  distribution  of  the  estate 
among  the  heirs  at  law.  Section  102  of  the  act  required  the  execution 
of  a  bond  by  the  survivor  in  order  to  obtain  a  partition  of  the  community 
property  as  such,  and  the  partition  was  required  to  be  made  in  the  same 
manner,  as  far  as  applicable,  as  partition  for  distribution  among. the 
heirs.  The  application  in  this  case  showed  that  the  land  was  community 
property  of  .John  Bevil  and  his  deceased  wife,  Frances  Bevil,  whose 
estate  was  being  administered  by  him.  It  gave  the  names  of  her  heirs 
and  asked  that  they  be  cited  and  for  partition  between  him  and  them. 
The  features  of  the  proceeding  which  distinguished  it  from  an  ordinary 
application  for  partition  and  distribution  of  an  estate  among  the  heirs 
of  the  deceased  was  that  it  did  not  seek  to  have  the  share  of  the  deceased 
divided  among  her  heirs,  but  set  apart  to  them  in  bulk,  and  a  bond  was 
filed  in  compliance  with  the  requirement  of  the  statute  for  the  partition 
of  the  community  property  between  the  survivor  and  the  estate  of  the 
deceased.  All  of  the  proceedings  in  the  partition  are  consistent  with 
the  view  that  it  was  only  a  partition  between  the  surviving  husband  and 
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the  estate  of  his  deceased  wife.  After  the  application  had  been  filed, 
and  on  January  3,  1857,  John  Bevil  filed  a  final  exhibit  entitled  "John 
Bevil,  administrator  of  the  estate  of  Frances  Bevil,  deceased,  in  account 
current  and  final  settlement  with  6aid  estate  in  partition  and  distribu- 
tion in  community  with  John  Bevil  and  the  heirs  at  law  of  the  said 
Prances  Bevil,  deceased."  This  exhibit  showed  sundry  lands  and  notes 
on  hand,  including  the  Thomas  Spear  survey,  and  on  the  same  day  the 
court  made  an  order  that  the  above  notes  and  assets  remain  in  the  hands 
of  John  Bevil,  and  when  collected  be  applied  in  payment  of  the  debts 
of  said  estate,  and  the  remainder,  if  any,  to  be  equally  divided  between 
John  Bevil  and  the  legal  heirs  of  said  Frances  Bevil,  deceased.  This 
order  was  made  pending  partition,  the  decree  for  which  was  entered  on 
January  26,  1857,  and  is  consistent  with  and  indicative  of  the  fact  that 
the  share  of  the  heirs  was  to  remain  subject  to  administration.  After 
the  partition  little  was  done  in  the  administration  of  the  estate,  and  the 
two  tracts  of  land  that  were  found  incapable  of  partition  were  not  finally 
ordered  sold  until  April  26,  1859.  The  war  came  on,  and  John  Bevil 
died  in  1863,  and  in  1866  the  administration  of  the  estate  was  reopened 
and  the  land  treated  as  assets  of  the  estate  and  finally  sold  as  the  property 
of  the  estate.  There  is  nothing  in  the  partition  to  indicate  any  purpose 
to  take  the  property  in  controversy  out  of  the  assets  of  the  estate  and  set 
it  apart  to  the  heirs  of  Frances  Bevil  except  the  expressions  used  in  the 
orders  of  the  court,  "for  the  purpose  of  effecting  a  partition  and  distribu- 
tion of  said  estate  among  the  heirs  at  law  of  said  deceased ;"  and  the 
use  of  the  expression  "partition  and  distribution"  in  the  application  and 
the  report  of  the  commissioners. 

It  is  contended  that  if  it  had  been  merely  a  partition  between  John 
Bevil  and  the  estate  of  Frances  Bevil,  the  decree  would  have  vested  title 
to  share  No.  1  in  John  Bevil  in  his  own  right,  and  title  to  share  No.  2, 
the  land  in  controversy,  in  John  Bevil  as  administrator  of  the  estate  of 
Frances  Bevil  as  required  in  such  cases  by  section  102  of  the  law  of 
1848.  .  But  as  the  title  to  the  community  share  of  Frances  Bevil  at  her 
death  descended  to  and  vested  in  her  heirs,  subject  to  administration, 
the  decree  simply  declared  the  effect  of  the  law  without  giring  up  its 
jurisdiction  over  the  land  as  property  of  the  estate;  and  although  the 
statute  provided  that  the  share  of  the  deceased  should  be  turned  over  to 
the  executor  or  administrator,  the  title  was  really  in  the  heirs  subject 
to  administration,  and  the  effect  of  the  decree  was  that  the  administra- 
tor should  retain  control  of  the  property  until  the  close  of  the  adminis- 
tration or  the  sale  or  partition  thereof.  The  construction  of  the  pro- 
ceedings for  the  partition  contended  for  by  the  defendants  in  the  court 
below  was  evidently  that  of  the  probate  court  at  the  time  of  the  parti- 
tion, and  in  all  of  its  subsequent  proceedings  ending  in  the  sale  of  the 
land  to  the  defendant's  predecessor  in  title. 

We  are  of  opinion  that  the  probate  court  retained  jurisdiction  of  the 
land  in  controversy,  and  that  the  partition  was  such  a  partition  as  was 
contemplated  by  section  102  of  the  Act  of  1848  between  John  Bevil 
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and  his  deceased  wife,  Frances  Bevil,  as  of  community  property,  and 
was  not  a  distribution  of  the  land  to  the  heirs  of  Frances  Bevil  as  of  her 
estate. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Adoue  &  Lobit  v.  B.  F.  Hutches,  Jr.,  et  al. 

Decided  May  29,  1903. 

Notes — Collateral  Security— Depreciation  in  Value— Sale — Liability. 

Where  the  holder  of  a  note  held  also  certain  shares  of  stock  pledged  as 
collateral  security  for  it,  with  power  of  sale,  but  no  sale  was  made  by  him,  and 
between  the  maturity  of  the  note  and  the  trial  of  his  action  brought  thereon 
the  stock  depreciated  in  value,  the  maker  and  the  sureties  of  the  note  were  not 
entitled  to  have  the  amount  of  such  depreciation  credited  in  their  favor  where 
no  demand  had  been  made  by  them  for  the  sale  of  the  stock,  and  there  was  no 
stipulation  in  the  contract  of  pledge  requiring  a  sale  of  the  stock  at  maturity 
of  the  note. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Wm.  H.  Stewart. 

James  B.  &  Chas.  J.  Stubbs,  for  appellants. 

Terry,  Bollinger,  Smith  &  Cavin,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  upon  a  note  for 
$65*0,  executed  by  B.  P.  Hutches,  Jr.,  on  April  1,  1895,  and  payable  to 
the  order  of  appellants  ninety  days  after  date,  with  interest  after  matur- 
ity at  the  rate  of  10  per  cent  per  annum.  The  note  was  indorsed  by 
W.  N.  Stowe  and  Julius  Runge  before  its  delivery  to  appellants.  When 
it  was  indorsed  by  the  said  Stowe  and  Eunge  there  was  attached  thereto 
as  collateral  a  certificate  of  eleven  shares  of  stock  in  the  Texas  Bag  Com- 
pany of  Galveston.  This  certificate  of  stock  was  delivered  to  appellants 
with  the  note,  and  they  were  authorized  by  a  recital  in  the  note  to  sell 
said  stock  in  event  the  note  was  not  paid  at  maturity  and  apply  the  pro- 
ceeds of  such  sale  to  the  payment  of  the  note.  No  payment  has  ever 
been  made  upon  the  note.  When  it  became  due  the  indorsers  signed  a 
written  waiver  of  protest,  and  paid  no  further  attention  to  the  matter, 
having  been  informed  by  the  maker,  shortly  after  the  maturity  of  the 
note  that  he  had  settled  same  by  turning  over  to  the  appellants  the  stock 
which  they  held  as  collateral. 

This  suit  was  brought  by  appellants  July  1,  1899,  against  Hutches, 
Stowe  and  Runge  to  recover  the  amount  due  upon  the  note.  No  demand 
was  made  upon  said  Stowe  and  Runge  for  the  payment  of  the  note  until 
just  before  the  institution  of  the  suit.    The  stock  held  by  appellants 
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as  collateral  was  worth  at  the  maturity  of  the  note  as  much  or  more 
than  the  amount  due  upon  the  note.  At  the  date  of  the  institution  of 
this  suit  and  at  the  time  of  the  trial  in  the  court  below  the  value  of  said 
stock  had  greatly  depreciated,  there  being  ample  evidence  to  sustain 
the  finding  of  the  jury  that  the  loss  by  depreciation  in  the  value  of  said 
stock  between  the  dates  before  mentioned  amounted  to  $605.  The  court 
below  instructed  the  jury  that  if  they  found  that  the  stock  had  depre- 
ciated in  value  after  the  maturity  of  the  note,  the  defendants  would  be 
entitled  to  a  credit  upon  said  note  equal  to  the  amount  of  such  depre- 
ciation. Under  this  instruction  the  jury  found  that  the  depreciation 
in  the  value  of  the  stock  amounted  to  the  sum  of  $605,  and  returned  a 
verdict  in  favor  of  plaintiffs  for  the  difference  between  said  sum  and 
the  amount  due  upon  the  note. 

Under  appropriate  assignments  appellants  assail  that  portion  of  the 
charge  of  the  court  containing  the  instruction  above  stated,  on  the 
ground  that  under  the  facts  in  evidence  the  defendants  were  not  entitled 
to  a  credit  for  the  amount  of  depreciation  in  the  value  of  the  stock.  We 
think  these  assignments  should  be  sustained.  There  is  no  evidence  of 
any  agreement  between  the  payees  and  the  maker  of  the  note  to  extend 
the  time  of  its  payment,  made  without  the  consent  of  the  sureties,  and 
it  is  not  contended  that  the  delay  of  appellants  in  bringing  their  suit 
in  any  way  affects  the  liability  of  the  sureties.  The  only  defense  urged 
in  this  court  is  that  the  maker  and  the  sureties,  or  at  least  the  sureties, 
are  entitled  to  a  credit  for  the  amount  of  the  depreciation  in  the  value 
of  the  collateral.  It  is  a  well  settled  rule  that  where  mortgaged  property 
or  other  collateral  security  is  intrusted  directly  to  the  creditor,  he  be- 
comes a  bailee,  and  is  liable  for  damages  to  the  trust  property  caused  by 
his  negligence.  Douglass  v.  Mundine,  57  Texas,  347 ;  Johnston  v.  Mills, 
25  Texas,  720 ;  Bank  v.  Bruhn,  64  Texas,  547. 

But  this  rule  neither  expressly  nor  by  reasonable  implication  requires 
a  creditor  to  sell  the  security  as  soon  as  the  debt  matures  in  order  to 
relieve  himself  of  liability  for  any  depreciation  in  the  value  of  the  secur- 
ity that  may  occur  after  the  maturity  of  the  debt  and  for  which  he  is  in 
no  way  responsible,  unless,  under  the  stipulations  of  the  mortgage  or 
contract  of  pledge,  he  is  directed  and  required  to  sell  the  property  at 
the  maturity  of  the  debt.  When  there  is  no  such  stipulation,  and  he  is 
simply  authorized  to  sell,  he  may  sell  or  not  at  his  option,  and  is  not  lia- 
ble for  depreciation  in  the  value  of  the  security  not  due  to  any  negli- 
gence on  his  part.  If,  when  the  debt  becomes  due,  the  debtor  desires  the 
security  sold,  he  should  so  notify  the  creditor,  and  failing  to  do  this,  he 
can  not  hold  the  creditor  liable  for  depreciation  in  the  value  of  the  secur- 
ity due  to  causes  bevond  the  control  of  the  creditor.  The  sureties  of  the 
debtor  would  have  the  same  right  to  demand  the  sale  of  the  property  as 
the  debtor,  and  their  failure  to  exercise  such  right  would  prevent  any 
liability  of  the  creditor  to  them  for  depreciation  in  the  value  of  the  prop- 
erty. The  case  of  Williams  v.  Bank,  44  S.  W.  Rep.,  620,  supports  the 
doctrine  here  announced.    The  fact  that  in  that  case  the  property  was 
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in  the  hands  of  a  trustee  in  no  way  affects  the  question.  The  trustee 
could  only  sell  at  the  request  of  the  creditor,  or  upon  the  demand  of  the 
debtor,  and  if  the  failure  of  the  creditor  to  sell  at  the  maturity  of  the 
debt,  when  the  security  was  placed  in  his  hands,  would  make  him  liable 
for  any  depreciation  that  might  occur  in  the  value  of  the  property,  then 
his  failure  to  direct  and  require  its  sale  by  the  trustee  appointed  for  that 
purpose,  and  who  could  act  at  his  request,  would  for  a  like  reason  render 
him  liable.    We  think  there  is  no  distinction  between  the  two  cases. 

The  case  of  Colquit  v.  Stultz,  65  Ga.,  305,  is  directly  in  point,  and 
fully  supports  our  conclusions.  By  analogy  the  same  principle  is  an- 
nounced in  Sinclair  v.  Weekes,  41  S.  W.  Bep.,  107,  and  King  v.  Insur- 
able Co.,  58  Texas,  669. 

We  think  appellees  are  not,  under  the  facts  of  this  case,  entitled  to  any 
credit  for  the  depreciation  in  the  value  of  the  stock  held  by  appellants 
as  collateral. 

The  jury  having  found  upon  sufficient  evidence  that  no  settlement  of 
the  note  had  been  made,  the  judgment  should  have  been  for  appellants 
for  the  whole  amount  due  upon  said  note.  It  follows  that  the  judgment 
of  the  court  below  should  be  reversed  and  judgment  here  rendered  for 
appellants  for  the  entire  amount  due  upon  said  note,  and  it  is  so  ordered. 

Reversed  and  rendered. 


J.  D.  Gann  et  al.  v.  C.  C.  Bobebts. 

Decided  May  29,  1903. 

1.— Evidence — Lost  Deed — Copy — Affidavit  of  Codefendant 

Where  a  party  defendant  wishes  to  introduce  in  evidence  a  copy  of  a  lost 
deed  he  must  give  the  notice  and  make  the  affidavit  required  by  the  statute, 
and  he  can  not  avail  himself  of  a  notice  and  affidavit  filed  by  a  codefendant 
with  whom  he  has  no  community  of  interest.    Rev.  Stats.,  art.  2312. 

2.— Trespass  to   Try  Title— Outstanding  Title — Common   Source. 

Where  plaintiffs  show  a  common  source  of  title,  defendant  can  not  defeat 
their  title  by  merely  showing  that  previous  to  the  time  the  common  source  con- 
veyed a  third  party  held  the  title,  but  he  must  also  show  that  the  title  which 
the  common  source  claimed  and  attempted  to  convey  to  plaintiff's  vendor  was 
derived  through  a  deed  executed  subsequent  to  the  deed  to  such  third  party. 

3.— Same— Priority  of  Deed— Burden— Recordi  ng. 

If  the  deed  to  the  third  party,  the  outstanding  title,  whether  first  recorded 
or  not,  is  older  than  plaintiff's  deed  from  the  common  source,  this  prima  facie 
establishes  that  the  purchaser  under  the  second  deed  took  ho  title,  and  de- 
volves on  plaintiffs  to  show  a  purchase  for  value  and  without  notice.  Fitz- 
gerald v.  Gompton,  28  Texas  Civ.  App.,  202,  qualified. 

4. — Evidence— Ancient  Deed — Forgery. 

Where  an  affidavit  of  forgery  of  a  deed  is  filed,  and  only  a  copy  from  the 
record  is  offered  in  evidence,  the  age  of  the  record  is  not  conclusive  evidence  of 
the  genuineness  of  the  deed. 

Error  from  the  District  Court  of  Jefferson.     Tried  below  before  Hon. 
J.  D.  Martin. 

32  Civil— 36. 
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W.  A.  Patrick  and  Martin  &  Eddins,  for  plaintiffs  in  error. 

Wheat  &  Thompson  and  Chester,  Ellison  &  Chester,  for  defendants 
in  error. 

*  PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  plaintiff  in  error  Mollie  Gann,  joined  by  her  hus- 
band, J.  D.  Gann,  against  defendants  in  error  C.  C.  Roberts  and  H.  T. 
Beauregard.  The  land  in  controversy  is  described  in  the  petition  as  a 
part  of  the  Stephen  Eaton  survey  in  Jefferson  County,  and  known  and 
designated  as  lot  No.  3  in  the  partition  of  said  survey  among  the  heirs 
of  Alexander  Patrick,  deceased. 

The  defendant  Roberts  answered  by  a  plea  of  not  guilty.  The  defend- 
ant Beauregard  answered  by  plea  of  not  guilty,  and  further  pleaded 
against  his  codefendant  Roberts  that  the  claim  of  said  Roberts  to  the 
land  was  a  cloud  upon  the  title  of  said  Beauregard,  and  prayed  judg- 
ment removing  such  cloud  and  quieting  said  defendant  in  his  title  and 
possession  of  the  land.  When  the  case  was  called  for  trial  defendant 
Roberts  by  permission  of  the  court  withdrew  his  answer  and  filed  a  dis- 
claimer. The  case  then  proceeded  to  trial  between  the  plaintiffs  and 
the  defendant  Beauregard.  Plaintiffs  introduced  in  evidence  a  parti- 
tion deed  between  the  heirs  of  Alexander  Patrick,  deceased,  with  a  map 
attached  describing  and  identifying  the  land  in  controversy  and  convey- 
ing same  to  John  T.  Adkisson.  This  deed  was  executed  January  5, 
1875.  Plaintiffs  then  showed  by  competent  evidence  that  plaintiff  Mol- 
lie J.  Gann  had  acquired  the  title  of  said  Adkisson.  For  lie  purpose  of 
showing  common  source  they  then  introduced  power  of  attorney  from 
Mollie  J.  Gann  to  W.  L.  Thompson,  and  by  several  mesne  conveyances 
established  the  fact  that  defendant  was  holding  the  land  and  claiming 
title  under  this  power  of  attorney.  Mollie  J.  Gann  was  married  to  J.  D. 
Gann  at  the  time  this  power  of  attorney  was  executed,  and  he  did  not 
join  in  the  execution  of  same. 

For  the  purpose  of  showing  an  outstanding  title  defendant  offered 
in  evidence  a  copy  of  a  deed  from  Stephen  Eaton  to  E.  0.  Le  Grand, 
dated  October  15,  1839,  and  conveying  to  said  Le  Grand  the  Stephen 
Eaton  survey  in  Jefferson  County.  To  the  introduction  in  evidence  of 
this  deed  plaintiffs  objected  on  the  ground  that  the  copy  offered  in  evi- 
dence had  not  been  filed  with  the  papers  in  the  case  by  the  defendant 
and  notice  of  such  filing  given  as  required  by  the  statute.  The  court 
sustained  this  objection,  but  after  the  evidence  was  all  in  reversed  his 
ruling,  permitted  the  defendant  to  introduce  the  copy  of  the  deed  in  evi- 
dence, and  instructed  the  jury  that  same  showed  an  outstanding  and 
superior  title  to  that  shown  by  plaintiffs,  and  that  they  should  find  for 
the  defendant.  In  obedience  to  this  instruction  the  jury  returned  a  ver- 
dict for  the  defendant,  and  judgment  was  rendered  accordingly.  The 
copy  of  the  deed  offered  in  evidence  had  been  filed  by  the  defendant 
Roberts,  together  with  an  affidavit  of  the  loss  of  the  original,  and  notice 
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of  such  filing  had  been  given  by  said  Roberts  as  required  by  the  statute. 
In  reply  to  the  notice  of  filing  given  by  Roberts  plaintiffs  had  filed  an 
affidavit  of  forgery. 

Without  considering  the  assignments  of  error  in  detail,  we  shall 
briefly  state  our  reasons  for  holding  that  the  judgment  of  the  court  below 
should  be  reversed. 

Article  2312  of  our  Revised  Statutes,  which  authorizes  the  introduc- 
tion in  evidence  without  proof  of  its  execution  of  a  deed  which  has  been 
properly  recorded,  provides  that  the  party  who  wishes  to  use  such  instru- 
ment in  evidence  shall  file  the  same  among  the  papers  of  the  suit  at 
least  three  days  before  the  commencement  of  the  trial,  and  shall  give 
notice  of  such  filing  to  the  opposite  party,  and  further  provides  that  to 
entitle  a  party  to  introduce  a  copy  of  a  deed  in  evidence  he  shall  make 
affidavit  of  the  loss  of  the  original.  We  think  it  clear  from  the  language 
of  this  statute  that  the  party  who  wishes  to  use  in  evidence  a  copy  of 
any  instrument  therein  mentioned  must  give  the  notice  and  make  the 
affidavit  therein  required;  and  a  defendant  who  offers  in  evidence  against 
the  plaintiff  a  copy  of  a  deed  can  not  avail  himself  of  a  notice  and  affi- 
davit filed  by  a  codefendant  with  whom  he  had  no  community  of  inter- 
est. The  affidavit  of  one  defendant  that  the  original  of  the  copy  which 
he  offered  in  evidence  is  los{,  or  that  he  can  not  procure  the  same,  may 
be  true  in  so  far  as  the  knowledge  or  information  of  the  affiant  goes,  and 
yet  his  codefendant  might  not  be  able  to  make  such  affidavit.  It  is 
manifest  that  under  such  circumstances  the  defendant  not  making  the 
affidavit  ought  not  to  be  permitted  to  use  the  copy  in  evidence,  and  for 
this  reason  the  statute  requires  the  affidavit  to  be  made  by  the  party 
offering  the  instrument.  The  same  requirement  is  made  in  regard  to 
the  notice  of  filing  of  such  instrument.  The  party  against  whom  the 
instrument  is  offered  is  entitled  to  notice  from  the  party  offering  same 
of  his  intention  to  use  it  in  evidence.  A  plaintiff  may  not  care  to  meet 
the  evidence  if  offered  by  one  defendant,  and  may  therefore  not  be  pre- 
pared to  do  so  when  it  is  offered  by  the  other  defendant  who  has  given 
no  notice  of  his  intention  to  use  such  evidence.  We  think  plaintiffs' 
objections  to  the  introduction  in  evidence  of  the  copy  of  the  deed  from 
Eaton  to  Le  Grand  should  have  been  sustained. 

If  the  deed  had  been  admissible  in  evidence,  standing  alone  it  did  not 
show  a  prima  facie  outstanding  title.  Plaintiffs  having  shown  a  com- 
mon source,  defendant  could  not  defeat  their  title  by  showing  the  naked 
fact  that  previous  to  the  time  the  common  source  undertook  to  convey 
a  third  party  held  the  title.  This  is  all  that  the  deed  from  Eaton  to 
Le  Grand  shows.  In  order  to  have  established  a  prima  facie  outstand- 
ing title  the  defendant  must  have  gone  further  and  shown  that  the  title 
which  the  common  source  claimed  and  attempted  to  convey  was  derived 
through  a  deed  from  Eaton  executed  subsequent  to  the  deed  to  Le  Grand. 
Rice  v.  Railway,  87  Texas,  92 ;  Foster  v.  Johnson,  89  Texas,  640 ;  Fitz- 
gerald v.  Compton,  28  Texas  Civ.  App.,  202,  67  S.  W.  Rep.,  132. 

The  statement  in  the  opinion  in  the  case  last  mentioned,  that  in  order 
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to  show  an  outstanding  title  the  deed  evidencing  such  title  must  have 
been  recorded  prior  to  the  execution  by  the  grantor  therein  of  the  subse- 
quent deed  under  which  the  plaintiff  claimed,  is  incorrect  If  the  exe- 
cution of  the  first  deed  is  shown  it  establishes  prima  facie  that  the  pur- 
chaser under  the  second  deed  took  no  title,  and  it  would  devolve  upon 
those  claiming  under  the  second  purchaser  to  show  that  he  purchased 
for  value  and  without  notice  of  the  first  deed.  Turner  v.  Cochran,  94 
Texas,  480. 

An  affidavit  of  forgery  having  been  filed,  it  was  error  for  the  court 
to  hold  that  the  age  of  the  record,  a  copy  of  which  was  offered  in  evi- 
dence, was  conclusive  evidence  of  the  execution  of  the  deed.  The  ques- 
tion of  the  genuineness  of  the  deed  should  have  been  submitted  to  the 
jury  under  proper  instruction.    Holmes  v.  Coryell,  58  Texas,  681. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  a  new  trial2  and  it  is  so  ordered. 

Reversed  and  remanded. 


Ed.  P.  Galt  v.  David  Holder. 

Decided  May  30,  1903. 

Public  Weigher^—UnKcenaed  Weigher — Statute  Construed. 

The  statute  providing  for  the  election  of  public  weighers  and  declaring  it 
to  be  unlawful  for  "any  factor,  commission  merchant,  or  other  person  or  per- 
sons," to  employ  other  than  the  public  weigher  to  weigh  cotton,  etc.,  intends, 
by  the  clause  quoted,  only  persons  engaged  in  a  similar  employment  or  occupa- 
tion as  factors  and  commission  merchants,  and  does  not  prohibit  a  person 
engaged  merely  in  buying  cotton  and  in  storing  cotton  for  his  customers  and 
hauling  it  to  the  depot,  from  weighing  the  cotton.  Session  Laws  1899,  p.  264. 
Davidson  v.  Sadler,  23  Texas  Civ.  A  pp.,  600,  criticised  and  not  followed. 

Appeal  from  the  District  Court  of  Franklin.  Tried  below  before 
Hon.  J.  M.  Talbot. 

Glass,  Estes  &  King,  for  appellant. 

3.  F.  Jones  and  R.  T.  Wilkinson,  ior  appellee. 

B00KH0TJT,  Associate  Justice.— Plaintiff  D.  H.  Holder  filed  his 
petition  for  writ  of  injunction  on  the  13th  day  of  September,  1902, 
alleging  that  he  was  duly  elected  and  qualified  and  acting  public  weigher 
of  Franklin  County,  Texas,  and  was  well  equipped  and  prepared  to 
receive  and  weigh  all  produce  presented  to  him  for  weighing,  and  that 
he  had  scales  and  a  cotton  yard  conveniently  located  in  the  town  of 
Mount  Vernon,  and  is  capable  to  weigh  and  store  all  cotton  and  other 
produce  offered  to  him  for  weighing.  That  some  time  after  plaintiff 
was  elected  and  qualified,  the  defendant,  Ed.  F.  Galt,  opened  up  a  yard 
and  commenced  to  weigh  cotton  and  all  other  produce  offered  to  him,  and 
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solicited  such  weighing,  and  weighed  all  cotton  and  produce  that  he 
could  get  to  weigh  for  farmers,  merchants  and  other  persons.  Plaintiff 
alleged  that  the  defendant  had  weighed  enough  cotton  that  would  amount 
to  about  $310  in  fees,  that  plaintiff  would  have  earned  had  not  defendant 
weighed  as  aforesaid.  That  the  defendant  had  a  yard  in  said  town  of 
Mount  Vernon,  and  received  and  stored  cotton  and  other  produce. 
Plaintiff  alleged  that  the  injury  complained  of  was  a  continuing  one, 
and  that  the  remedy  afforded  by  law  was  inadequate  to  protect  him. 
Plaintiff  prayed  for  a  writ  of  injunction  restraining  defendant  from 
weighing  cotton  and  other  produce  for  the  public,  for  damages,  costs  of 
suit,  etc. 

Defendant  demurred  generally  and  specially  to  the  plaintiff's  petition, 
and  plead  that  he  did  not  receive  cotton  from  a  commission  merchant, 
factor  or  other  person  in  like  business,  and  that  he  was  doing  the  business 
of  a  warehouseman  and  received  cotton  and  stored  it  and  weighed  it, 
but  did  not  charge  anything  for  weighing,  charging  25  cents  per  bale  for 
storing  and  hauling  cotton  to  the  depot. 

On  the  18th  day  of  September  the  court  heard  the  petition  in  cham- 
bers, and  continued  the  writ  in  force  that  had  been  granted  on  the  filing 
of  plaintiff's  petition  until  the  case  was  finally  tried  on  the  14th  day  of 
December,  which  was  at  the  fall  term  of  the  District  Court  of  Franklin 
County,  and  upon  said  trial  the  writ  of  injunction  was  perpetuated, 
restraining  the  defendant  from  weighing  produce  not  his  own.  Prom 
this  judgment  defendant  appealed. 

The  trial  court  filed  conclusions  of  fact  as  follows : 

"That  on  the  first  Tuesday  in  November,  1900,  the  plaintiff,  David 
Holder,  was  duly  elected  to  the  office  of  public  weigher,  at  Mount  Ver- 
non, in  and  for  Franklin  County,  Texas,  and  on  the  24th  day  of  Novem- 
ber, 1900,  he  qualified  in  compliance  with  law,  and  the  order  of  the  Com- 
missioners Court  of  said  county  establishing  said  office.  That  immedi- 
ately thereafter  plaintiff  fitted  up  proper  scales  and  appliances  and  a 
yard  for  the  storage  of  cotton,  for  the  purpose  of  weighing  all  cotton 
and  other  produce  sold  and  offered  for  sale  in  said  town  of  Mount  Ver- 
non, and  has  continuously,  since  qualifying  as  such,  performed  and  stood 
ready  to  perform  in  person  and  by  legally  appointed  deputies  and  assist- 
ants the  official  duties  of  public  weigher,  at  Mount  Vernon,  in  and  for 
Franklin  County,  Texas,  and  has  continuously  maintained  the  scales  and 
appliances  necessary  to  weigh  all  cotton  and  other  produce  sold  and 
offered  for  sale  at  said  town  of  Mount  Vernon,  and  has  in  every  way 
complied  with  the  law,  and  the  order  of  said  County  Commissioners 
Court  creating  the  office  of  public  weigher  at  Mount  Vernon,  in  Frank- 
lin County,  Texas,  and  has  continuously,  since  his  qualification  as  such, 
been  engaged  in  the  performance  of  the  duties  of  said  office,  and  has 
weighed  a  large  amount  of  cotton,  and  can  weigh  all  the  cotton  sold,  or 
offered  for  sale  on  the  market  at  or  shipped  from  said  town  of  Mount 
Vernon,  and  for  weighing  cotton  and  storing  the  same  in  his  cotton 
yard  he  charges  only  the  sum  of  25  cents  for  each  bale,  10  cents  of  which 
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is  for  weighing  each  bale,  balance  for  storage  and  hauling  to  depot. 
That  on  or  about  the  1st  day  of  December  the  defendant  Ed.  Gait  was 
buying  cotton  in  Mount  Vernon,  Texas,  and  established  scales  and  a 
storage  yard  for  weighing  and  storage  of  cotton  in  said  town,  and  has 
continuously  maintained  the  same.  That  said  defendant,  upon  the 
request  of  all  parties  selling  cotton  to  him,  or  any  other  person,  weighs 
the  same  to  ascertain  the  weight  of  same,  but  has  not  and  does  not  make 
any  charge  or  deduction  for,  or  receive  any  fee  for  same.  That  in  addi- 
tion to  weighing  the  cotton  purchased  by  himself,  said  defendant  has 
weighed  and  continues  to  weigh  all  cotton  offered  to  him  in  said  town  to 
be  weighed  for  himself  and  other  cotton  buyers,  but  weighs  it  only  upon 
request  of  the  parties  offering  it,  and  has  not  and  does  not  make  any 
charge  for  weighing  same ;  that  after  weighing  said  cotton  he  places  the 
same  in  his  storage  yard  where  it  remains  stored  until  he  receives  direc- 
tion to  load  it  for  shipment,  and  after  keeping  said  cotton  in  storage 
and  after  moving  it  from  his  storage  yard  and  loading  it  for  shipment 
he  charges  and  collects  from  whoever  the  owner  of  the  cotton  may  be 
at  the  time,  a  fee  of  25  cents  per  bale  for  the  storage,  moving  and  loading 
of  said  cotton.  That  said  defendant  did  not  handle  any  of  said  cotton 
on  commission,  and  is  not  now,  nor  has  he  ever  been,  a  factor,  commis- 
sion merchant,  or  engaged  in  a  similar  occupation  or  business. 

'That  since  the  service  of  the  temporary  writ  of  injunction  he  has 
refrained  from  weighing  cotton.  Both  plaintiff  and  defendant  collect 
25  cents  per  bale,  as  a  fee  from  the  owner  of  the  cotton  at  the  time  said 
bale  of  cotton  is  shipped  out  from  Mount  Vernon.  The  plaintiff  charges 
10  cents  for  weighing  each  bale  of  cotton  and  15  cents  for  storing  and 
hauling  to  the  depot.  Defendant  charges  25  cents  for  each  bale  of  cot- 
ton received  and  weighed  by  him  for  storing  and  hauling  said  bale  of 
cotton  to  the  depot  in  the  town  of  Mount  Vernon  and  placing  the  same 
on  the  platform  for  shipment." 

Conclusions  of  Law. — The  question  presented  for  our  determination 
is,  did  the  court  pronounce  the  proper  judgment  on  these  facts?  This 
depends  upon  the  construction  to  be  placed  upon  the  statute  of  1899  in 
reference  to  public  weighers.  See  Sess.  Laws  of  1899,  p.  264;  Laws  of 
Texas,  vol.  11,  p.  266.  The  original  act  creating  the  office  of  public 
weigher  was  passed  in  1879.  It  was  amended  in  1883.  See  Sayles*  Civ. 
Stats.,  old  ed.,  arts.  4088,  4089b.  This  act,  as  amended,  was  construed  by 
the  Supreme  Court  in  the  case  of  Watts  v.  State,  61  Texas,  187,  in  effect 
to  authorize  persons  to  engage  in  weighing  cotton  either  for  the  owners 
or  for  factors  with  written  authority  from  the  owner.  The  object  of 
this  statute  was  stated  to  be  to  protect  owners  of  produce  from  the  fraud- 
ulent conduct  of  their  factors  and  agents  in  rendering  a  false  account 
of  the  weights  of  produce  shipped  to  them.  This  court  held  in  the  case 
of  Martin  v.  Johnson,  11  Texas  Civ.  App.,  628,  33  S.  W.  Eep.,  306, 
that  the  statute  did  not  prohibit  the  owner  of  produce  from  procuring 
any  one  to  weigh  his  produce  when  such  owner  is  present.    It  was  there 
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stated  that  the  statute  should  be  so  construed  as  to  accomplish  this 
object,  but  it  should  not  be  given  such  a  range  as  to  interfere  with  the 
complete  dominion  of  the  owner  over  his  property.  The  Act  of  1899 
omits  the  section  of  the  Act  of  1879  which  prohibited  all  persons  other 
than  public  weighers  from  weighing  cotton.  It  re-enacted  in  substan- 
tially the  same  language  the  section  which  made  it  unlawful  for  factors, 
commission  merchants  or  other  person  or  persons  to  employ  other  than 
a  public  weigher  to  weigh  produce.  The  expression  "any  factors,  com- 
mission merchants,  or  other  person  or  persons/'  used  in  article  4312  of 
the  statute  of  1899,  means  persons  engaged  in  similar  occupations  or 
employment  as  factors  and  commission  merchants.  Whitfield  v.  Terrell 
Compress  Co.,  26  Texas  Civ.  App.,  235,  63  S.  W.  Rep.,  117.  The  statute 
does  provide  that  nothing  in  the  act  shall  prevent  any  person  from 
weighing  his  own  cotton  in  person.  The  trial  court  seems  to  have  been 
of  the  opinion  and  so  held,  following  the  holding  in  Davidson  v.  Sadler, 
23  Texas  Civ.  App.,  600,  57  S.  W.  Rep.,  54,  that  the  statute  of  1899 
prohibits  the  weighing  of  cotton  by  any  person  whomsoever  except  the 
public  weigher  or  the  owner  himself.  If  this  construction  of  the  law  is 
sound,  the  effect  of  the  statute  is  to  require  one  who  brings  his  produce 
to  market  to  have  it  weighed  by  the  public  weigher  although,  for  some 
good  reason,  he  may  object  to  such  official  handling  his  property.  That 
although  the  owner  be  present,  he  can  not  merely  observe  or  superintend 
the  weighing  of  his  produce,  but  must  himself  weigh  it.  As  we  have 
seen,  such  was  not  the  purpose  and  intent  of  the  original  statute.  Watts 
v.  State,  supra;  Martin  v.  Johnson,  supra.  If  this  is  the  proper  con- 
struction of  the  statute,  then  article  4314  is  superfluous,  for  if  all  per- 
sons except  public  weighers  were  prohibited  from  weighing  produce 
under  any  circumstances,  then  factors,  commission  merchants  and  men 
in  such  business  would  be  thereby  included,  and  it  would  therefore  have 
been  unnecessary  to  have  specifically  mentioned  and  prohibited  them. 
The  statute  of  1899  does  not,  in  our  opinion,  prohibit  any  person  from 
weighing  cotton  or  other  produce  tendered  him  to  be  weighed,  and  does 
not  prevent  ahy  person  from  soliciting  such  business  and  equipping  and 
maintaining  a  place  for  the  transaction  of  such  business,  unless  such 
person  be  a  factor,  commission  merchant  or  person  engaged  in  a  similar 
occupation  or  business.  This  holding  is  in  accord  with  the  holding  of 
the  Court  of  Civil  Appeals  for  the  First  District  in  the  case  of  Whit- 
field v.  Terrell  Compress  Co.,  supra,  in  which  case  a  writ  of  error  was 
refused  by  the  Supreme  Court. 

It  follows  that  there  is  error  in  the  judgment,  for  which  the  same  is 
reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 
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Texas  Central  Railway  Company  v.  A.  K.  Bender. 

Decided  May  30,  1903. 

1.— District  Court — Special  Judge  at  Special  Term. 

The  article  of  the  statute  providing  that  "the  several  judges  of  the  district 
courts  shall  hold  the  regular  terms  of  their  said  courts  *  *  *  and  such 
special  terms  as  may  be  required  by  law/'  does  not  preclude  a  special  judge 
from  holding  a  special  term  of  the  court  in  the  absence  of  the  regular  judge. 
Rev.  Stats.,  art.  1111. 

8.— Proximate  Cause— Special  Finding  of  Jury. 

Special  findings  of  a  jury  as  to  whether  acts  of  negligence  on  the  part  of 
plaintiff  in  operating  a  hand  car  constituted  the  proximate  cause  of  its  collision 
with  a  train,  held  to  be  contradictory,  but,  when  read  together  in  the  light  of  the 
charge  defining  proximate  cause,  not  to  present  such  conflict  as  required  a 
reversal. 

3.— Contributory  Negligence — Operating  Defective  Hand  Car. 

Whether  a  person  of  ordinary  prudence  would,  under  all  the  circumstances, 
and  knowing  that  its  brake  was  defective,  have  operated  a  hand  car  at  a  speed 
of  seven  or  eight  miles  an  hour  while  in  a  cut  and  approaching  a  curve  in  the 
track,  was  a  question  for  the  jury,  and  their  verdict  finding  that  it  did  not 
proximately  contribute  to  the  collision  with  a  train  approaching  from  the  oppo- 
cite  direction  without  blowing  the  whistle  for  the  curve,  is  sustained. 

4. — Same — Assumed  Risk. 

Plaintiff,  in  charge  of  the  hand  car,  assumed  the  risk  of  its  defective  brake, 
but  not  that  resulting  from  the  failure  of  the  train  to  whistle  for  the  cut  and 
curve. 

5. — Same — Concurring  Cause  of  Injury — Negligence. 

Though  the  known  defective  condition  of  the  hand  car  brake  concurred  with 
the  negligence  in  failing  to  whistle  for  the  curve,  of  which  plaintiff  was  ignorant, 
this  would  not  prevent  a  recovery  on  the  ground  of  assumed  risk,  as  would 
contributory  negligence  in  case  of  concurring  causes  of  injury. 

6. — Same — Ordinary  Prudence. 

Nor  can  plaintiff  be  held  to  have  forfeited  his  right  to  recover  because  of 
his  effort  to  remove  the  hand  car  from  the  track,  in  doing  which  he  was  struck 
by  the  advancing  train,  where  it  is  by  no  means  clear  from  the  evidence  that  a 
pru4ent  man  in  his  situation  would  have  pursued  a  different  course. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
Hon.  J.  C.  Randolph,  Special  Judge. 

Clark  <&  Bolinger  and  Hutchinson  &  Presler,  for  appellant. 

< 
T.  D.  Webb  and  0.  H.  Ooodson,  for  appellee. 

STEPHENS,  Associate  Justice. — This  case  was  tried  at  a  special 
term  of  the  District  Court,  before  a  special  judge,  and  on  special  issues, 
resulting  in  a  judgment  for  appellee  in  the  sum  of  $13,750,  from  which 
this  appeal  is  prosecuted. 

The  first  proposition  submitted  by  appellant  is,  that  it  is  not  com- 
petent for  a  special  judge  to  preside  at  a  special  term  of  the  district 
court,  in  support  of  which  article  1111  of  the  Revised  Statutes  is  cited, 
reading :  "The  several  judges  of  the  district  courts  shall  hold  the  regu- 
lar terms  of  their  said  courts     *     *     *    twice  in  each  year,     *     *     * 
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and  shall  hold  such  special  terms  as  may  be  required  by  law."  The  last 
clause  of  this  article  is  quoted  in  appellant's  brief  with  "shall"  italicised, 
and  it  is  argued  that  the  Legislature  meant  by  the  use  of  this  word  in 
that  connection  to  prevent  any  other  than  the  regular  judge  from  presid- 
ing at  a  special  term ;  but  the  argument  proves  too  much,  for  the  very 
same  word  is  used  in  the  first  clause,  as  will  be  seen  from  above  quota- 
tion. We  could  not,  therefore,  adopt  appellant's  construction  without 
repealing  the  constitution  and  laws  providing  for  the  election  of  a  special 
judge  in  the  absence  of  the  regular  judge,  etc. 

The  next  proposition  assails  a  ruling  on  demurrer  which  was  ren- 
dered immaterial  by  the  verdict. 

In  the  remaining  numerous  assignments  of  error  complaint  is  made  of 
the  verdict  and  judgment,  which  we  will  now  consider.  Appellee,  a 
section  foreman  long  in  the  service  of  appellant,  was  seriously  injured 
July  4,  1901,  in  a  cut  at  a  curve  on  appellant's  railroad,  by  a  collision 
between  one  of  appellant's  freight  trains  going  south  or  east  and  a 
hand  car  going  north  or  west,  on  which  appellee  and  other  section  hands 
were  riding.  The  train  was  about  one  hundred  yards  away  when  first 
seen  by  the  men  on  the  hand  car,  and  was  traveling  at  about  the  usual 
rate  of  speed  for  freight  trains,  that  is,  from  twenty  to  twenty-five  miles 
an  hour.  The  hand  car  was  traveling  6even  or  eight  miles  per  hour, 
which  was  a  little  less  than  the  usual  rate  of  speed  for  hand  cars.  The 
men  on  the  hand  car  all  escaped  unhurt,  except  appellee  and  one  other, 
who  undertook  to  remove  the  hand  car  from  the  track  and  got  it  nearly 
off  before  it  was  struck. 

The  jury  found  in  response  to  special  issues  that  the  engineer  in 
charge  of  the  train  failed  to  give  the  usual  and  customary  whistle  blasts, 
or  any  whistle  blast  at  all,  on  approaching  said  curve  and  before  enter- 
ing said  cut,  and  that  this  failure  was  both  negligence  and  the  proxi- 
mate cause  of  the  collision  and  injuries.  These  findings  are  sustained 
by  the  evidence. 

The  jury  also  found  that  the  hand  car  was  defective,  the  axle  being 
bent  and  the  brake  being  worn  so  that  it  would  not  readily  stop  the  car 
when  applied,  and  that  it  was  dangerous  to  use  it  in  this  condition ;  that 
this  defective  condition  was  due  to  the  negligence  of  appellant;  that  ap- 
pellee was  also  guilty  of  negligence  in  not  inspecting  the  hand  car  and 
discovering  the  defective  condition  that  morning  before  he  took  it  out 
on  the  road,  although  it  had  just  been  returned  from  the  repair  shop, 
to  which  he  had  sent  it  for  repairs ;  but  that  this  negligence,  whether  of 
appellant  or  of  appellee,  was  not  the  proximate  cause  of  the  collision, 
though  they  further  found,  in  response  to  issue  submitted  at  instance  of 
appellant,  that  the  defective  brake  "possibly  to  some  extent"  contributed 
to  appellee's  injuries.  The  defective  condition  of  the  brake  was  dis- 
covered by  appellee  that  morning  after  he  had  gone  a  few  miles  from 
the  section  house,  but  the  jury  found  that  in  continuing  to  use  the  hand 
car  after  this  discovery  was  made,  under  the  circumstances  then  existing, 
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appellee  was  not  guilty  of  negligence,  and  also  that  that  was  not  the 
proximate  cause  of  the  collision. 

The  jury  found  that  appellee,  in  approaching  the  curve  and  entering 
the  cut  and  in  propelling  the  hand  car  through  the  same,  did  not  fail, 
as  was  his  duty,  to  keep  a  careful  lookout  for  approaching  trains  or 
to  have  his  hand  car  under  control  or  to  use  ordinary  care  as  to  its 
speed,  and  that  he  was  not  only  free  from  negligence  in  these  respects, 
but  also  that  the  collision  was  not  due  to  any  such  negligence. 

The  jury  further  found  that  appellee,  after  the  discovery  of  the  ap- 
proaching freight  train,  did  not  fail  to  act  as  an  ordinarily  careful  per- 
son would  have  done  under  the  same  or  similar  circumstances,  and  that 
the  collision  was  not  due  to  any  negligence  on  his  part  at  this  juncture. 
They  found  that  he  was  trying  to  save  both  himself  and  the  hand  car 
when  the  collision  took  place,  but  did  not  know  whether  he  would  have 
been  injured  or  not  if  he  had  not  attempted  to  remove  the  hand  car  from 
the  track. 

The  jury  further  found  that  it  was  the  duty  of  appellee  and  the  sec- 
tion gang  to  repair  their  car  when  found  to  be  defective,  but  did  not 
know  whether  they  could  have  done  so  in  this  instance  after  discover- 
ing the  defect  in  the  brake,  and  that  the  rules  prohibited  the  use  of  cars 
so  defective  as  to  be  dangerous.  The  jury  found  that  if  the  brake  had 
been  in  proper  condition,  the  hand  car  could  have  been  stopped  in  about 
forty  feet,  but  as  it  was  it  ran  167  feet  after  the  approaching  train  was 
discovered. 

Proximate  cause  was  defined  in  the  court's  charge  to  be  "that  cause 
producing  the  injury  that  was  the  natural  and  probable  consequence  of 
the  negligence  complained  of,  and  that  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances." 

There  is  no  such  conflict  in  these  findings  as  to  warrant  us  in  setting 
aside  the  judgment  on  that  ground.  True,  the  finding  that  negligence 
in  respect  to  the  defective  brake  of  the  hand  car  was  not  the  proximate 
cause  of  the  injury  may  seem  to  be,  as  appellant  insists  it  4s,  incon- 
sistent with  the  further  finding  that  the  defective  brake  "possibly  to 
some  extent  contributed"  thereto,  as  it  must  be  held  to  have  done,  sinoe 
the  jury  also  found  that  if  the  brake  had  been  in  proper  condition  the 
hand  car  could  have  been  stopped  in  about  forty  feet,  whereas  it  ran 
167  feet  before  the  collision  took  place. 

But  when  the  findings  are  read  in  the  light  of  the  above  definition 
of  proximate  cause,  the  seeming  inconsistency  disappears.  The  negli- 
gence of  appellee  in  failing  to  inspect  the  hand  car  that  morning  before 
he  took  it  out  on  the  road,  which  was  the  only  act  of  negligence  charged 
to 'him  by  the  verdict,  was  expressly  found  not  to  have  been  the  proxi- 
mate cause  of  the  collision,  and  may  therefore,  in  view  of  the  other 
findings,  be  treated  as  a  remote  cause,  which  it  evidently  was. 

The  most  difficult  question  in  the  case  is  raised  by  the  assignments 
complaining  of  the  verdict  for  being  against  the  evidence  in  finding  that 
appellee  was  not  guilty  of  negligence  proximately  contributing  to  his 
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injury  after  he  discovered  the  defective  condition  of  the  brake,  the 
strongest  contention  being  that  with  full  knowledge  of  the  defective 
condition  of  the  hand  car  and  of  the  consequent  difficulty  of  promptly 
stopping  and  removing  it  from  the  track,  appellee  was  traveling  down 
grade  at  a  rate  of  speed  which  he  must  have  known  to  have  been  danger- 
ous under  the  circumstances,  it  being  his  duty  as  section  foreman  to 
keep  the  hand  car  at  all  times  under  such  control  as  to  enable  him  to 
stop  it  easily  so  as  to  avoid  collisions  with  passing  trains. 

Prom  the  testimony  of  the  men  on  the  hand  car,  who  were  returning 
to  the  section  house  after  the  day's  work  was  done,  it  appears  that  they 
had  just  entered  the  cut  and  started  down  grade,  turning  the  levers  of 
the  hand  car  loose  after  speeding  it  up  so  as  to  make  it  run  by  itself, 
when  just  as  they  turned  the  levers  loose  and  rose  up  they  looked  and 
saw  the  approaching  train  some  "two  or  three  telegraph  poles"  from 
them.  All  immediately  jumped  from  the  hand  car  and  escaped  unhurt 
except  appellee  and  one  Harris,  who  assisted  him  in  the  effort  to  remove 
it  from  the  track.  Whether  under  the  same  circumstances  persons  of 
ordinary  prudence  would  have  so  speeded  up  and  turned  loose  a  hand 
car  in  the  condition  of  this  one  was  peculiarly  a  question  for  the  jury, 
and  we  have  finally  concluded,  though  not  without  some  hesitation, 
that  we  would  not  be  warranted  in  disturbing  their  finding.  Even  the 
violation  of  a  rule  of  the  company  is  not  negligence  per  se.  Railway 
Coi  v.  Connell,  27  Texas  Civ.  App.,  533,  5  Texas  Ct.  Rep.,  675.  We 
are  not  prepared  to  say  that  it  was  wholly  unreasonable  for  the  men  on 
the  hand  car  to  conclude,  as  they  seem  to  have  done,  that  the  car  could 
be  easily  stopped,  though  running  seven  or  eight  miles  an  hour,  before 
it  would  collide  at  that  place  with  an  approaching  train,  notwithstand- 
ing the  defective  condition  of  the  brake.  While  they  were  required  to 
look  out  for  such  trains  and  knew  they  were  liable  to  pass  at  any  time, 
they  also  had  a  right  to  expect  signals  to  be  given  at  such  places,  which, 
if  given  in  this  instance,  would  have  enabled  them  to  both  stop  the  car 
and  remove  it  from  the  track. 

Nor  did  appellee  assume  the  risk  of  danger  arising  from  the  negli- 
gence of  the  trainmen  in  failing  to  whistle  for  the  cut  and  curve,  of 
which  he  was  ignorant.  It  is  insisted,  however,  that  he  assumed  the 
risk  involved  in  the  continued  use  of  a  defective  hand  car,  of  which 
defect  he  was  aware,  and  but  for  which  the  collision  would  have  been 
avoided.  And  so  he  did,  but  that  assumption  did  not  extend  to  the 
extraordinary  dangers  of  a  collision  of  which  the  unknown  and  unex- 
pected negligence  of  appellant  was  the  proximate  cause.  Whatever 
danger  was  reasonably  to  be  apprehended  as  the  ordinary  and  natural 
result  of  the  defective  condition  of  the  hand  car,  and  that  only,  was 
included  in  the  risk  assumed  by  him.  Though  the  defective  condition 
of  the  hand  car,  of  which  appellee  had  knowledge,  may  have  concurred 
with  the  negligence  of  appellant,  of  which  he  was  ignorant,  in  produc- 
ing the  collision,  that  would  not  prevent  a  recovery  on  the  ground  of 
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assumed  risk,  as  would  contributory  negligence  in  case  of  concurring 
causes  of  injury. 

Nor  did  appellee  forfeit  his  right  to  recover  by  trying  to  remove  the 
hand  car  from  the  track.  It  is  by  no  means  clear  from  the  evidence 
that  a  prudent  man  in  his  situation  would  have  pursued  a  different 
course. 

The  findings  that  certain  acts  of  appellee  which  were  found  not  to  be 
acts  of  contributory  negligence  were  not  proximate  causes  of  the  col- 
lision are  complained  of  both  for  not  being  responsive  to  the  issues  sub- 
mitted, and  for  not  being  sustained  by  the  evidence,  but  in  view  of  the 
foregoing  conclusions  these  assignments  become  immaterial.  The  judg- 
ment is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 


P.  0.  Cox  et  al.  v.  W.  B.  Thompson. 

Decided  June  3,  1903. 

1. — Liquor  Dealer— Minor — Entering  and  Remaining  on  Premises. 

The  bond  of  a  liquor  dealer  is  not  violated  by  permitting  a  minor  to  enter 
on  his  premises  for  a  lawful  purpose;  it  is  necessary  that  he  should  both  enter 
and  remain;  and  the  length  of  time  necessary  to  constitute  a  remaining  on  the 
premises  within  the  meaning  of  the  statute  is  to  be  determined  by  the  jury. 

2. — Same — Sale  to  Minor. 

The  offense  of  permitting  a  minor  to  enter  and  remain  on  the  premises  is 
.not  committed  where  a  liquor  dealer  merely  permits  one  believed  on  good 
reason  to  be  of  age  to  enter  his  premises  and  purchase  a  drink,  remaining  no 
longer  than  is  necessary  for  that  purpose. 

Appeal  from  the  District  Court  of  Hamilton.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Certified  questions  in  this  case  were  answered  by  the  Supreme  Court 
in  its  opinion  reported  in  Cox  v.  Thompson,  96  Texas,  468. 

Dewey  Langford,  for  appellants. 

Main  &  Chesley,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  appellee  Thomp- 
son against  Cox  and  the  sureties  on  his  liquor  dealer's  bond,  for  the  sum 
of  $3000,  arising  from  three  violations  for  selling  intoxicating  liquor  to 
his  minor  son,  and  three  violations  for  permitting  the  minor  to  enter 
and  remain  in  the  saloon. 

The  appellant  answered,  by  general  and  special  demurrers,  general 
denial,  and  special  answer  denying  that  Cox  or  his  employes  ever  per- 
mitted the  minor  to  enter  and  remain  in  the  saloon,  or  ever  sold  any 
intoxicating  liquors  to  said  minor;  that  the  plaintiff,  the  father  of  the 
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minor,  had  long  prior  ^thereto  emancipated  and  relinquished  all  control 
over  the  minor,  and  if  the  minor  entered  and  remained  in  the  saloon 
or  there  was  sold  to  him  any  intoxicating  liquor,  the  same  was  sold  in 
good  faith,  with  the  belief  that  the  minor  was  of  age. 

Verdict  and  judgment  resulted  in  plaintiff's  favor  against  the  defend- 
ant for  three  infractions  of  the  bond  for  permitting  the  minor  to  enter 
and  remain  in  the  saloon,  and  assessing  the  aggregate  damages  at  $1500. 

The  trial  court  instructed  the  jury  as  follows:  'In  this  case,  W.  B. 
Thompson,  plaintiff  herein,  sues  the  defendant  P.  0.  Cox,  Sam  Levy 
and  W.  M.  Evans  to  recover  statutory  penalties  for  alleged  breach  of 
the  defendant  P.  0.  Cox's  liquor  dealer's  bond. 

"The  defendants  plead  a  general  denial,  and  further  that  if  P.  0.  Cox, 
his  agents  or  employes,  sold  or  gave  or  caused  to  be  sold  or  given  intoxi- 
cating liquor  to  Wm.  W.  Thompson,  that  such  sale  or  gift  was  made  in 
good  faith  with  the  belief  that  the  said  Wm.  W.  Thompson  was  of  age, 
and  that  the  seller  had  good  ground  for  such  belief. 

"You  gentlemen  are  the  exclusive  judges  of  the  facts  proved,  of  the 
credibility  of  the  witnesses,  and  of  the  weight  to  be  given  to  the  testi- 
mony; but  you  will  receive  and  be  governed  by  the  law  as  herein  given 
you. 

"In  the  first  place,  then,  you  are  instructed  that  whisky  and  beer  are 
each  intoxicating  liquors,  within  the  meaning  of  this  charge.  Now  if 
you  believe  and  find  from  the  evidence  in  this  case  that  on  or  about  the 
date  alleged  in  plaintiff's  petition,  the  defendant  P.  0.  Cox  procured  a 
license  and  executed  and  filed  the  bond  exhibited  in  evidence  before  you, 
and  that  thereafter  he  engaged  in  the  business  of  a  retail  liquor  dealer, 
under  said  license  and  bond,  in  Hico,  Hamilton  County,  Texas,  and  that 
he  was  so  engaged  on  the  30th  day  of  May,  1902,  and  you  further  believe 
from  the  evidence  that  on  said  last  named  date  the  said  defendant  P.  0. 
Cox,  his  agents  or  employes,  permitted  Wm.  W.  Thompson  to  enter  and 
remain  in  his  said  house  or  place  for  selling  spirituous  liquors,  and  you 
further  believe  from  the  evidence  that  said  Wm.  W.  Thompson  was  then 
and  there  a  person  under  the  age  of  21  yeais,  and  that  W.  B.  Thomp- 
son, plaintiff  herein,  is  his  father,  and  did  not  consent  for  said  son  to 
enter  and  remain  in  said  house,  then  you  will  find  for  the  plaintiff  under 
paragraph  3  of  his  petition  and  assess  his  damages  at  $500  for  each 
time  you  find  that  said  Wm;  W.  Thompson  was  so  permitted  to  enter 
and  remain  in  said  ho^use  and  place  of  business,  not  to  exceed  the  num- 
ber of  breaches  alleged  in  said  paragraph  3  of  plaintiff's  petition  in  any 
event.  If  you  do  not  so  find  from  the  evidence,  you  will  find  for  the 
defendants  and  against  the  plaintiff  on  said  paragraph  of  said  petition. 

"You  are  further  instructed  that  if  you  believe  from  the  evidence 
in  this  case  that  after  the  defendants  executed  the  bond,  exhibited  in 
evidence,  and  after  the  defendant  P.  0.  Cox  engaged  in  the  business  of 
a  retail  liquor  dealer  under  said  bond  in  the  town  of  Hico>  Hamilton 
County,  Texas,  that  he,  the  said  Cox  or  his  agents  or  employes,  sold  or 
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gave,  or  permitted  to  be  sold  or  given,  in  his  6aid  house  or  place  of 
business,  intoxicating  liquors  to  Wm.  W.  Thompson  on  or  about  the  30th 
day  of  May,  1902,  and  that  the  said  Wm.  W.  Thompson  was  then  and 
there  a  person  under  the  age  of  21  years,  and  that  plaintiff  herein,  W. 
B.  Thompson,  is  his  father,  and  that  plaintiff  did  not  consent  to  such 
sale  *or  gift,  if  any,  then  you  will  find  for  plaintiff  under  paragraph  4 
of  his  petition,  and  assess  his  damages  at  $500  for  each  sale  or  gift,  if 
any,  to  said  Wm.  W.  Thompson;  unless  you  find  for  defendants  on  this 
issue  under  subsequent  instruction  herein. 

"You  are  further  instructed,  gentlemen,  that  if  the  defendant  P.  O. 
Cox,  his  agents  or  employes,  sold  intoxicating  liquor  to  Wm.  W.  Thomp- 
son as  alleged  in  paragraph  4  of  plaintiff's  petition,  and  you  so  believe 
from  the  evidence  in  this  case;  and  you  further  believe  that  Wm.  W. 
Thompson  was  a  person  under  the  age  of  21  years  at  the  date  of  such 
sale  or  gift,  if  any,  but  you  further  believe  from  the  evidence  that  the 
person  making  such  sale  or  gift  did  so  in  good  faith,  with  the  belief 
that  said  Wm.  W.  Thompson  was  of  age,  that  is  *was  21  years  of  age, 
and  you  further  believe  that  such  person  had  good  ground  for  such 
belief,  then  you  will  find  for  the  defendants  on  the  issue  of  sale  or^gifta. 

"By  the  term  entry  and  remain,  as  used  in  this  charge,  is  meant  that 
the  person  under  the  age  of  21  years  must  have  entered  or  remained  in 
the  house  or  place  for  retailing  spirituous  liquors,  with  the  knowledge 
and  consent  of  the  person  or  persons  in  charge  of  said  house  or  place, 
and  the  length  of  time  he  so  remained  therein  (if  any)  is  immaterial/' 

The  trial  court  erred  in  the  following  part  of  its  charge:  "By  the 
term  entry  and  remain,  as  used  in  this  charge,  is  meant  that  the  per- 
son under  the  age  of  21  years  must  have  entered  or  remained  in  the 
house  or  place  for  retailing  spirituous  liquors,  with  the  knowledge  and 
consent  of  the  person  or  persons  in  charge  of  said  house  or  place  and 
the  length  of  time  he  so  remained  therein,  if  any,  is  immaterial." 

The  statute  and  the  bond  executed  under  it  give  a  cause  of  action  to 
the  parent  when  the  minor  enters  and  remains  in  the  house  or  place 
of  business  for  retailing  spirituous  liquors.  To  "enter  or  remain"  does 
not  bring  the  conduct  within  the  terms  of  the  law  or  the  bond.  It 
requires  the  concurrence  of  both.  He  may  enter  and  not  remain,  and 
it  can  not  be  said  that  a  bare  entry,  in  all  cases,  also  constitutes  remain- 
ing. While  we  are  satisfied  that  this  was  an  unintentional  error  of  the 
learned  trial  judge  in  the  haste  of  preparing  the  charge,  we  can  not  say 
that  the  expression  may  not  have  misled  the  jury. 

This  charge  is  also  erroneous  in  that  it  instructs  the  jury  that  the 
length  of  time  he  so  remained  is  immaterial.  The  law  does  not  under- 
take to  define  what  constitutes  remaining  in  or  upon  the  premises. 
Whether  a  party  remains  in  the  saloon,  so  as  to  bring  the  offense  within 
the  meaning  of  the  law,  is  a  question  of  fact  for  the  jury.  Doubtless 
remaining  within  the  premises  may  be  for  such  a  length  of  time  that 
there  can  be  no  reasonable  dispute  as  to  the  fact;  and,  on  the  other 
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hand,  the  remaining  may  be  for  such  a  short  period  of  time  that  it 
would  be  doing  violence  to  the  common  acceptation  and  use  of  the  ex- 
pression to  say  that  the  act  comes  within  its  definition  and  meaning. 

The  Legislature  in  framing  the  law  upon  this  subject  did  not  see  fit 
to  prohibit  a  mere  entry  upon  the  premises,  but  the  prohibition  extends 
to  an  entry  and  remaining;  and  if  the  minor  enters  the  premises  for 
a  lawful  purpose,  and  the  facts  and  circumstances  indicate  that  it  was 
not  his  intention  to  remain,  and  he  did  not  remain,  but  immediately 
upon  the  accomplishment  of  the  purpose  for  which  he  'entered  he  de- 
parted, there  would  be  no  violation  of  the  law,  unless  it  was  the  purpose 
to  hold  the  owner  of  the  premises  responsible  for  a  bare  entry,  which  is 
clearly  not  the  case.  These  views  may  be  opposed  to  what  is  said  by 
the  court  in  Quails  v.  Sayles,  18  Texas  Civ.  App.,  400. 

In  view  of  another  trial,  there  is  another  subject  upon  which  we  think 
it  proper  to  indicate  our  views.  The  law  does  not  hold  the  saloon 
keeper  responsible,  if  at  the  time  he  sells  intoxicating  drinks  to  a  minor 
he,  in  good  faith,  believes  that  the  minor  is  of  age.  As  said  by  the 
Supreme  Court,  the  good  faith  which  protects  the  saloon  man  in  the 
sale  to  the  minor  would  afford  no  protection  where  he  permits  the  minor 
to  enter  and  remain  in  the  saloon.  That  the  statute  does  not  authorize 
the  good  faith  to  operate  as  a  defense  when  the  cause  of  action  is  based 
upon  entering  and  remaining  in  the  saloon.  But  we  are  of  the  opinion 
that  when  a  minor  enters  a  saloon,  and  the  keeper  furnishes  him  an 
intoxicating  drink,  under  the  belief,  in  good  faith,  that  the  minor  is  of 
age,  and  he  remains  in  the  saloon  no  longer  than,  necessary  to  procure 
his  drink,  then,  in  such  a  case,  no  more  liability  would  arise  or  exist 
than  would  be  the  case  if  the  minor  entered  the  saloon  for  any  other 
purpose,  and  immediately  left  it. 

We  find  no  other  error  in  the  record.  For  the  reasons  stated,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  C.  Pendleton  v.  J.  W.  McMains  et  ux. 

Decided  June  3,  1903. 

1.— Limitations — Adverse  Possession — Judgment. 

A  title  to  land  obtained  by  judgment  is  within  the  purview  of  the  statutes 
of  limitations,  and  adverse  possession  of  the  land  for  ten  years  after  the  judg- 
ment, even  though  it  be  by  the  defendant  in  the  judgment,  will  confer  title. 

8. — Title— Recognition  of — Judgment. 

The  act  of  a  buyer  in  purchasing  land  is  not  a  recognition  of  a  title  to  it 
held  under  and  by  virtue  of  a  judgment  where  the  seller's  title  was  not  deraigned 
through  the  judgment,  but  from  another  source. 

3. — Limitations — Joint  Tenancy — Partition. 

Where  plaintiffs  in  an  action  in  which  the  judgment  divested  defendant  of 
the  title  to  land  did  not  claim  an  undivided  interest,  and  the  judgment  decreed 
the  title  to  be  in  plaintiffs,  except  a  homestead  already  set  apart  by  metes  and 
bounds,  the  decree  amounted  to  a  partition,  and  there  was  no  joint  tenancy 
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between  plaintiffs  and  defendants  which  could  prevent  the  statute  of  limitations 
from  running  in  favor  of  defendant  who  remained  in  possession. 

Error  from  the  District  Court  of  Dimmit.  Tried  below  before  Hon. 
B.  W.  Hudson. 

F.  Vandervoortj  for  plaintiff  in  error. 

W.  A.  H.  Miller,  for  defendants  in  error. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
instituted  by  George  C.  Pendleton  to  recover  of  J.  W.  McMains  and 
Mary  E.  McMains,  his  wife,  an  undivided  two-thirds  of  640  acres  of 
land  originally  patented  to  B.  F.  Neill,  assignee  of  J.  Poitevent  survey 
No.  25,  and  two  and  one-third  of  320  acres  being  the  south  half  of  sur- 
vey No.  27,  patented  to  same  party,  less  200  acres,  the  homestead  of 
defendants.  The  cause  was  tried  by  the  court  and  judgment  was  ren- 
dered for  defendants. 

The  facts  are  these :  On  April  24, 1888,  W.  W.  Sloan,  S.  E.  Pfeuffer 
and  George  H.  Pfeuffer,  composing  the  Cotulla  Lumber  Company,  and  H. 
Riley,  M.  J.  Barlow  and  M.  F.  Barlow,  composing  the  firm  of  M.  J.  Bar- 
low &  Co.,  recovered  judgment  in  the  District  Court  of  Frio  County,  for 
the  land  sued  for  in  this  action,  as  well  as  survey  26,  consisting  of  640 
acres  of  land  situated  in  Dimmit  County,  Texas.  A  writ  of  possession  and 
execution  for  costs  were  awarded,  but  it  was  not  shown  that  either  had 
ever  been  issued.  George  H.  Pfeuffer  made  a  quitclaim  deed  of  all  his 
interest  in  the  land  to  the  Cotulla  Lumber  Company,  on  June  10,  1892. 
A  quitclaim  deed  was  made,. on  May  12,  1890,  by  M.  J.  Barlow  &  Co. 
to  E.  A.  Sterling  to  all  their  interest  in  the  land. 

On  May  5,  1890,  Mrs.  Susan  Pfeuffer,  John  Buenz  and  W.  W.  Sloan, 
composing  the  Cotulla  Lumber  Company,  sold  their  interest  in  the  lands 
in  controversy  to  E.  A.  Sterling.  In  June,  1892,  Buenz  released  a  ven- 
dor's lien,  retained  in  the  last  above  mentioned  conveyance,  to  E.  A. 
Sterling.  In  March,  1898,  Sterling  conveyed  the  land  to  S.  H.  Mc- 
Murry,  and  in  March,  1901,  McMurry  conveyed  it  to  George  C.  Pendle- 
ton, plaintiff  in  error  herein.  In  the  judgment  and  deeds,  200  acres 
of  land,  the  homestead  of  defendants  in  error,  were  excepted. 

Defendants  showed  title  from  the  patentee,  B.  F.  Neill,  to  surveys 
25  and  27,  and  introduced  in  evidence  a  deed  to  the  land  from  J.  W. 
McMains  to  his  wife,  Mary  E.  McMains,  of  date  May  30,  1881.  On 
March  11,  1884,  defendants  in  error  executed  a  deed  of  trust  to  S.  M. 
Ellis,  trustee,  conveying  the  south  half  of  section  27  and  section  25,  . 
except  their  homestead  of  200  acres,  to  secure  Edward  Polk  in  a  debt 
of  $2000.  A  deed  purporting  to  have  been  executed  by  J.  M.  Knott, 
substitute  trustee  for  Ellis,  was  placed  in  evidence,  which  conveyed 
to  W.  W.  Sloan  the  land  described  in  the  deed  of  trust. 

On  August  24,  1885,  McMains  and  wife  conveyed  to  J.  H.  Reese,  in 
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trust  to  secure  H.  Biley  in  a  debt,  survey  25,  one-half  of  .survey  27,  and 
survey  26.  William  H.  Riley,  described  as  substitute  trustee,  conveyed 
the  lands  described  in  the  trust  deed  to  W.  W.  Sloan  on  November  17, 
1887.  Sloan  conveyed  his  interest  in  survey  25  and  one-half  of  survey 
27  to  H.  Riley,  who  conveyed  to  D.  and  A.  Oppenheimer,  and  they  con- 
veyed to  Andrew  Armstrong,  Sr.,  who  conveyed  the  land  by  warranty 
deed  to  Mary  E.  McMains  on  November  20,  1897.  The  last  named  deed 
was  recorded  on  December  20,  1897. 

It  was  established  by  uncontroverted  evidence  that  the  land  in  con- 
troversy has  been  inclosed  by  a  fence  since  1881,  and  defendants  in  error  • 
have  been  in  the  peaceable,  continuous,  open  and  adverse  possession  of 
the  same,  cultivating  a  portion  of  it  and  using  the  other  portion  as  a 
pasture,  for  more  than  ten  years  after  the  judgment  was  obtained  by 
W.  W.  Sloan  and  others,  and  before  this  suit  was  instituted. 

The  judgment  obtained  by  Sloan  and  others  against  defendants  in 
error  in  1888  divested  them  of  all  title  owned  by  them  in  the  land  in 
controversy  at  that  time,  but  did  not  prevent  them  from  obtaining  title 
to  it  again  by  adverse  possession  after  that  time.  More  than  thirteen 
years  had  elapsed  after  the  rendition  of  the  judgment  before  this  suit 
was  instituted,  and  during  all  those  years  defendants  in  error  had  been 
in  possession  of  the  land  and  claiming  title  to  it  against  the  world. 
There  is  no  peculiar  sacredness  in  a  title  to  land  obtained  through  a 
judgment  that  lifts  it  out  of  the  scope  and  purview  of  statutes  of  limita- 
tion, and  if  the  possession  be  adverse  for  ten  years,  whether  it  be  by  the 
defendant  in  the  judgment  or  anyone  eke,  it  will  perfect  a  title. 

The  acts  of  the  defendants  in  error  in  buying  from  Armstrong  was 
no  recognition  of  the  title  held  under  and  by  virtue  of  the  judgment. 
Armstrong's  title  was  not  deraigned  through  the  judgment. 

No  question  of  joint  tenancy  interposes  itself  as  between  those  claim- 
ing under  the  judgment  and  defendants  in  error,  so  as  to  prevent  the 
running  of  the  statute  of  limitations.  The  plaintiffs  in  the  original 
action  did  not  claim  an*  undivided  interest  in  the  lands,  and  the  judg- 
ment decreed  the  title  to  all  the  land  to  be  in  the  plaintiffs,  except  a 
homestead  belonging  to  defendants,  which  was  described  in  their  answer 
as  "200  acres  off  the  S.  W.  corner  of  said  survey  No.  25/'  The  home- 
stead had  been  surveyed  and  set  apart  before  the  trial  of  the  original 
suit.  The  decree  amounted  to  a  partition  of  the  land,  the  homestead 
being  given  to  the  defendants  and  the  balance  of  the  land  to  the  plain- 
tiffs, and  it  is  clear  that  there  was  no  joint  tenancy  in  the  land  now  in 
controversy.   . 

Under  our  view  that  the  defendants  in  error  established  title  by  ten 
years  limitation,  it  becomes  immaterial  whether  the  substituted  trustees' 
deeds  were  properly  admitted  in  evidence  or  not. 

The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
32  Civil— 37. 
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Western  Union  Telegraph  Company  v.  Jefp  Simmons. 

Decided  June  3,  1903. 

Telegraph— Mental  Suffering— Crow-Examination. 

Plaintiff  suing  for  mental  anguish  through  being  prevented  from  attending 
his  brother's  funeral,  may  be  cross-examined  as  to  his  feelings  with  a  view  to 
determine  whether  any  or  what  part  of  the  pain  suffered  was  from  not  being 
present  at  the  funeral. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmin8. 

C.  0.  Harris  and  M.  C.  Smith,  for  appellant. 

Du  Bote  &  Allen,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellee  brought  suit  for  dam- 
ages on  account  of  delay  in  delivering  to  "him  the  following  telegram : 
"Dublin,  Texas,  June  25,  1900. — To  Jeff  Simmons:  Dave  Simmons 
shot  and  killed  by  M.  A.  Brown.     Come.    Tom  Sanders." 

Appellee  was  at  San  Angelo,  Texas,  where  he  lived,  and  his  brother  on 
the  date  mentioned  was  killed  at  Dublin,  Texas.  The  telegram  was  sent 
about  4  o'clock  p.  m.  on  that  date,  and  it  was  claimed  that  it  should  have 
been  delivered  on  the  same  day,  but  it  was  not  delivered  until  about  3 
o'clock  p.  m.  of  the  next  day.  Appellee  was  thus  delayed  twenty-four 
hours  in  reaching  Dublin,  and  arrived  there  too  late  to  attend  his 
brother's  funeral. 

Upon  the  trial  appellee  testified  to  the  blood  relationship  and  to  the 
close  friendship  between  him  and  his  brother,  and  that  he  wanted  to 
attend  his  funeral. 

Upon  cross-examination  defendant's  counsel,  for  the  purpose  of  laying 
the  predicate  for  proving  by  said  witness  that  he  did  not  suffer  any  in- 
creased or  augmented  mental  anguish  by  reason  of  the  fact  that  he  was  not 
present  at  his  brother's  funeral,  and  for  the  purpose  of  proving  by  said 
witness  that  if  he  suffered  mental  anguish  after  he  reached  Dublin  and 
ascertained  that  his  brother  had  been  buried,  said  mental  suffering  was 
the  prolonged  suffering  natural  to  the  death  of  his  brother,  asked  the 
following  question:  "Is  it  not  a  fact  that  you  experienced  feelings  of 
grief  and  suffering — mental  anguish — upon  receiving  the  news  of  the 
death  of  your  brother,  and  is  it  not  a  fact  that  such  mental  suffering 
continued  up  to  the  time  you  reached  Dublin  and  for  a  long  time  there- 
after?" Appellee  objected,  and  the  witness  was  not  required  to  answer 
the  question.  Appellant  then  asked  the  following  question:  "Was 
your  grief  and  mental  suffering  any  greater  when  you  reached  Dublin, 
Texas,  and  learned  that  your  brother's  funeral  had  taken  place  the  day 
before,  than  it  had  been  from  the  time  you  first  received  the  news  of 
Jris  death  until  you  reached  Dublin  and  received  information  that  the 
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funeral  had  taken  place  ?"  Upon  objection  the  witness  was  not  required 
to  answer.  Appellant  then  asked  the  following  question:  "Was  your 
mental  suffering  increased  or  augmented  by  reason  of  the  fact  that  you 
were  not  present  at  your  brother's  funeral?"  Objection  was  sustained 
to  this  question,  and  the  witness  was  not  required  to  answer. 

It  was  error  not  to  require  the  plaintiff  to  answer  these  questions. 
The  injury  for  which  a  recovery  was  sought  was  mental  anguish 
occasioned  by  the  inability  to  attend  the  funeral.  Whether  mental  an- 
guish was  occasioned  by  said  cause  was  an  issue  of  fact.  It  is  true  that 
from  the  fact  of  blood  relationship,  as  proved,  the  jury  might,  without 
other  proof,  infer  that  mental  anguish  was  occasioned  by  the  failure  to 
be  present  at  the  funeral.  Telegraph  Co.  v.  Coffin,  88  Texas,  94.  We 
do  not  understand,  however,  that  the  inference  which  may  be  drawn 
from  such  facts  can  not  be.  rebutted,  nor  that  the  character  of  proof 
mentioned  is  the  only  method  by  which  the  fact  of  mental  anguish*  may 
be  established  or  disproved. 

If  a  plaintiff  suffers  mental  anguish,  that  is  a  fact  which  he  knows, 
and  we  do  not  think  it  is  necessary  to  establish  it  solely  by  circumstances, 
but  that  the  witness  may  testify  to  it  as  a  fact  within  his  knowledge.  If 
he  did  not  suffer  mental  anguish,  that  is  &  fact  equally  known  to  him, 
and  we  see  no  reason  why  a  defendant  has  not  the  right  to  compel  him 
to  so  testifv. 

In  the  case  of  Telegraph  Co.  v.  Adams,  75  Texas,  531,  a  recovery  was 
sought  for  mental  suffering  of  Mrs.  Clara  Adams,  on  account  of  failure 
to  see  her  brother  before  he  died.  Judge  Henry  says :  "A  witness  was 
permitted  to  testify  that  Mrs.  Clara  Adams,  while  waiting  for  a  train 
to  Waco,  after  the  message  had  been  delivered  to  her,  seemed  to  be  in 
great  distress,  and  said  that  she  would  give  everything  that  she  possessed 
to  see  her  brother  and  talk  with  him  before  he  died.  As  the  jury  would 
be  instructed  that  they  might,  in  assessing  damages,  include  her  mental 
anguish  in  their  estimate,  it  was  doubtless  thought  that  evidence  of  her 
mental  condition,  including  expressions  of  it  at  the  time,  might  be  given. 
As  juries  may,  from  their  own  knowledge  and  experience  of  human 
nature,  estimate  damage  proceeding  from  that  cause  without  any  evi- 
dence, it  is  not  important  to  produce  it,  and  when  produced,  it  ought 
not,  as  a  general  rule,  to  have  a  controlling  effect ;  and  yet  we  are  not 
able  to  see  why  the  fact  that  mental  anguish  was  felt,  and  was  exhibited 
by  speech  or  otherwise,  may  not  be  proved  for  what  it  may  be  worth. 
It  at  least  furnishes  no  ground  for  setting  aside  a  verdict  that  might  be 
sustained  without  any  evidence  as  to  the  existence  or  degree  of  mental 
pain." 

In  Gulf  C.  &  S.  F.  By.  Co.  v.  Moore,  28  Texas  Civ.  App.,  '603,  dam- 
ages were  claimed  on  account  of  mental  suffering  arising  from  certain 
personal  injuries.  The  court  there  says :  "Appellant  complains  of*  the 
admission,  over  its  objections,  of  testimony  to  the  effect  that  before  the 
accident  Moore's  disposition  was  pleasant,  bright  and  sunny,  and  that 
after  he  was  injured  he  was  depressed  in  spirits  and  melancholy.    The 
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evidence  was  admissible  as  tending  to  show  that  he  suffered  physical  pain 
and  mental  anguish  on  account  of  his  injuries." 

In  Missouri  K.  &  T.  By.  Co.  v.  Miller,  25  Texas  Civ.  App.,  460,  the 
plaintiff  was  permitted  to  testify  as  follows:  -"There  are  times  when  I 
am  thinking  of  what  I  have  been,  the  prospects  are  so  heavy  for  me  that  I 
can  hardly  bear  the  weight.  I  have  been  a  very  active  man  in  my  days, 
and  when  I  think  of  what  I  have  been,  a  powerful  man,  and  when  I  think 
that  I  have  got  to  be  laid  up  the  balance  of  my  life,  the  load  is  a  little 
heavy  for  me/'  In  discussing  the  admissibility  of  this  evidence,  the 
court  says :  "Since  mental  anguish  or  suffering  is  a  proper  subject  for 
damages  in  cases  where  one  in  good  health  and  strength,  sound  in  mind 
and  members,  by  reason  of  the  wrongful  act  of  another  is  reduced  to  the 
state  of  a  physical  wreck,  maimed  and  crippled  for  life,  broken  in  body 
and  spirit ;  and  since  the  jury  may  presume  mental  anguish  in  the  ab- 
sence of  affirmative  evidence  thereof,  in  cases  where  such  would  be  the 
natural  consequence  of  such  injury,  we  can  see  no  good  reason,  since 
parties  to  a  suit  may  testify,  why  they  may  not  relate  their  mental 
anguish  as  well  as  their  physical  sufferings."  A  writ  of  error  was 
refused  in  this  case. 

It  follows  from  these  authorities  that  the  plaintiff  in  this  case  might 
have  testified  that  he  did  experience  mental  anguish  as  a  result  of  being 
absent  from  his  brother's  funeral,  although  such  mental  suffering,  in  the 
absence  of  other  evidence,  might  have  been  inferred.  We  do  not  think 
it  is  inconceivable  or  impossible,  however,  that  the  plaintiff  may  not  have 
experienced  mental  anguish  on  said  account.  It  is  obvious  that  the 
degree  of  suffering  incident  to  such  a  cause  will  vary  under  the  circum- 
stances presented  in  different  cases,  and  we  do  not  think  it  impossible 
that  cases  might  arise  in  which  no  mental  anguish  would  be  experienced, 
notwithstanding  the  fact  of  a  relationship  from  which  such  anguish 
might  be  inferred. 

We  conclude  that  the  court  should  have  required  the  plaintiff  to  answer 
the  questions  above  set  out,  and  that  the  defendant  had  the  right,  in  this 
manner,  to  require  him  to  testify  whether,  in  fact,  he  suffered  mental 
anguish  by  reason  of  his  being  absent  from  the  funeral. 

We  have  carefully  considered  the  remaining  assignments,  and  find  no 
other  error. 

Because  of  the  error  above  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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T.  C.  Black  et  al.  v.  J.  D.  Claiborne  et  al. 

Decided  June  3,  1903. 

Appeal — Amended  Bond — Fixing  Amount. 

Upon  permission  granted  to  execute  new  appeal  bond,  it  is  to  be  approved 
by  the  Court  of  Civil  Appeals  and  must  be  in  double  the  probable  costs  as  fixed 
by  the  clerk's  estimate  m  the  record;  an  approval  by  the  clerk  of  the  trial  court 
or  a  new  estimate  of  probable  costs  at  half  the  amount  of  the  new  bond,  when 
the  estimate  in  the  record  was  more,  is  of  no  effect. 

Appeal  from  the  District  Court  of  Bastrop.  Tried  below  before  Hon. 
Ed.  B.  Sinks. 

Jones  &  Jones,  for  appellants. 

A.  C.  Prendergast,  for  appellee. 

FISHEB,  Chief  Justice. — On  the  6th  day  of  May  of  this  term  there 
was  submitted  in  this  case  a  motion  by  appellee  to  dismiss  the  appeal, 
because  the  bond  was  not  in  double  the  amount  of  the  costs  as  fixed  by 
the  clerk  of  the  trial  court.  We  sustained  this  motion,  but  gave  the 
appellant  until  the  27th  of  May,  1903,  to  file  a  new  bond;  and  prior  to 
the  last  date  there  was  tendered  to  this  court  a  new  bond,  which  was  in 
the  sum  of  $600,  conditioned  that  the  obligors  would  "prosecute  their 
appeal  with  effect,  and  pay  all  the  costs  which  have  accrued  in  the  court 
below,  and  which  may  accrue  in  the  Court  of  Civil  Appeals  and  Supreme 
Court." 

This  bond  was  approved  by  the  clerk  of  the  District  Court  of  Bastrop 
County  on  the  16th  day  of  May,  1903,  and  there  is  a  statement  of  that 
date,  signed  by  the  clerk,  stating  that  he  had  fixed  the  probable  amount 
of  the  costs  in  the  court  below,  the  Court  of  Civil  Appeals  and  the 
Supreme  Court  at  $300.  This  statement  is  appended  to  the  bond. 
There  is  no  certificate  of  the  clerk  stating  that  the  sureties  to  the  bond 
are  good  for  the  amount  and  are  solvent. 

The  record  filed  in  the  case  shows  on  page  34  that  the  clerk  of  the 
District  Court  on  the  27th  of  January,  1903,  fixed  the  prSbable  amount 
of  the  costs  of  the  suit  in  the  court  below,  the  Court  of  Civil  Appeals  and 
Supreme  Court  at  $400. 

On  May  23,  1903,  there  was  filed  in  this  court  a  second  motion  by 
appellees  to  dismiss  the  appeal,  one  of  the  grounds  being  to  the  effect 
that  the  bond  is  not  double  the  amount  of  the  costs,  as  fixed  by  the  clerk, 
as  appears  on  page  34  of  the  transcript.  On  the  27th  of  May,  1903, 
this  court  inadvertently  indorsed  on  the  bond  an  approval,  and  ordered 
it  filed  as  a  part  of  the  record.  This  was  upon  the  supposition  that  the 
new  bond  had  corrected  the  error  of  the  old  bond,  and  that  it  was  in 
double  the  probable  amount  of  the  costs,  as  fixed  by  the  clerk  as  shown 
by  the  transcript.  We  now  withdraw  our  approval  of  this  bond,  and 
set  aside  the  order  approving  the  same  and  ordering  the  same  to  be  filed. 
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The  statute  requires  the  bond  to  be  in  double  the  amount  of  the  proba- 
ble costs  as  fixed  by  the  clerk  of  the  trial  court.  The  clerk  of  the  trial 
court,  during  the  time  in  which  he  had  the  right  to  act  in  the  matter, 
fixed  the  probable  amount  of  the  costs  at  $400,  as  appears  from  the 
transcript,  and  he  had  no  right  to  change  this  amount  to  $300,  and  ap- 
prove a  bond  for  less  than  double  the  sum  as  shown  by  the  amount  stated 
in  the  record. 

When  a  bond  is  found  by  this  court  to  be  defective,  and  a  new  bond  is 
required,  the  law  does  not  give  the  clerk  of  the  trial  court  the  authority 
to  approve  the  bond,  but  it  must  be  approved  by  the  Court  of  Civil 
Appeals.  Evans  v.  Ashburn,  3  Texas  Ct.  Rep.,  212.  And  when  this 
court  is  called  upon  to  exercise  that  duty,  we  must  look  to  and  be  gov- 
erned by  what  the  record  shows  to  be  the  statement  of  the  probable 
amount  of  the  cost,  as  fixed  by  the  clerk,  when  the  first  bond  was  ap- 
proved. When  the  first  bond  is  found  to  be  defective,  and  a  new  bond 
is  required  by  the  Court  of  Civil  Appeals,  the  clerk  of  the  trial  court 
has  no  authority  whatever  to  make  any  change  in  the  record,  or  to  accept 
or  approve  such  new  bond.  It  is  permissible  and  proper  for  the  clerk  to 
attach  to  the  bond  his  certificate  as  to  the  financial  standing  of  the  par- 
ties who  execute  the  new  bond  as  sureties. 

The  order  heretofore  entered  submitting  this  case,  together  with  the 
order  approving  the  bond,  are  hereby  set  aside  and  the  appeal  dismissed 
for  the  failure  of  appellant  to  comply  with  our  previous  order,  giving 
him  until  the  27th  of  May,  1903,  to  file  new  bond. 

Appeal  dismissed. 


Western  Union  Telegraph  Company  v.  Lula  McFadden. 

Decided  June  4,  1903. 

Telegraph  Company — Mental  Anguish — Recovery  Denied. 

A  message  reading,  "Charles  is  sick;  call  me  up  by  telephone,"  was  Bent  to 
the  plaintiff,  the  mother  of  Charles,  a  girl,  and  through  negligence  was  not  de- 
livered until  too  late  for  the  mother  to  take  that  evening's  train  for  the  point 
where  Charles  was.  She  telephoned  for  the  daughter  to  be  sent  home  on  the 
first  train,  and  this  was  done,  the  train  leaving  that  night  at  12:30.  Plaintiff 
testified  that  had  the  message  been  duly  delivered  she  would  have  gone  on  that 
evening's  train  after  her  daughter,  and  that  she  suffered  great  mental  anguish  in 
being  deprived  of  being  with  her  daughter  on  the  trip  home  and  ministering  to 
her.  The  company  had  no  notice  other  than  the  message  itself.  Held  that 
the  message  did  not  indicate  that  plaintiff  was  expected  to  come  by  train,  and 
she  was  not  entitled  to  recover,  and  the  matters  for  which  she  sought  recovery 
were  not  the  natural  or  probable  result  of  the  negligence. 

Appeal  from  the  County  Court  of  Nacogdoches.     Tried  below  before 
Hon.  Robert  Berger. 

Geo.  H.  Fearons  and  Young  &  Stinchcomb,  for  appellant. 
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E.  W .  Smith  and  Branch,  Matthews,  Harris  &  Beeson,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  mental  anguish  alleged  to  have  been  caused  her  by 
the  negligent  failure  of  appellant  to  transmit  and  deliver  with  reasona- 
ble promptness  the  following  telegraphic  message:  "Nacogdoches, 
Texas,  7-8-00. — To  Mrs.  McFadden,  t  Alto,  Texas :  Charles  is  sick. 
Call  me  up  over  telephone.     Mrs.  Emmett  Smith." 

The  petition  alleges  in  substance  that  the  person  named  in  said  tele- 
gram, Charles,  was  the  daughter  of  appellee  and  was  about  16  years  old ; 
that  she  was  at  the  time  said  telegram  was  sent  sick  at  the  home  of  Mrs. 
Smith  in  Nacogdoches,  and  appellee  was  at  her  home  in  Alto,  Texas; 
that  said  message  was  delivered  to  appellant  for  transmission  to  appellee 
at  9 :30  o'clock  a.  m.  on  the  8th  day  of  July,  1900,  but  was  not  delivered 
to  appellee  until  about  5 :55  o'clock  p.  m.  on  said  day ;  that  the  purpose 
of  sending  said  telegram  was  to  inform  appellee  of  her  daughter's  sick- 
ness in  time  for  her  to  take  the  train  from  Alto  to  Nacogdoches,  which 
left  the  former  place  at  5 :50  o'clock  p.  m.  on  said  date  and  arrived  at 
Nacogdoches  at  2 :30  a.  m.  of  the  next  day ;  that  the  failure  of  appellant 
to  deliver  said  message  with  reasonable  promptness  prevented  appellee 
from  going  to  Nacogdoches  on  the  evening  of  July  8th  and  accompanying 
her  daughter  home;  that  when  appellee  received  said  message  she  went 
to  the  telephone  office  and  requested  Mrs.  Smith  to  send  her  daughter 
home  by  the  first  train;  that  in  obedience  to  said  request  her  daughter 
was  put  upon  the  train  at  Nacogdoches  at  12 :30  o'clock  on  the  morning 
of  July  9th  and  reached  home  about  9  o'clock  a.  m.  of  that  day;  that 
her  daughter  made  the  trip  alone  and  appellee  suffered  great  mental 
anguish  by  being  deprived  of  the  opportunity  of  going  at  once  to  her 
daughter  and  caring  for  her  while  at  Nacogdoches,  and  of  accompanying 
and  ministering  to  her  during  her  trip  from  Nacogdoches  to  Alto.  The 
prayer  of  the  petition  is  for  damages  in  the  sum  of  $999.75. 

The  appellant  answered  in  the  court  below  by  general  demurrer  and 
special  exceptions,  general  denial,  and  special  pleas  in  which  it  is 
averred:  (1)  That  the  failure  to  deliver  the  message  more  promptly 
was  due  to  the  fact  that  the  8th  of  July,  1900,  was  Sunday,  and  that  the 
message  was  not  received  for  transmission  within  the  regular  office  hours 
established  by  appellant  for  the  transaction  of  its  business  in  sending 
messages  at  Nacogdoches  and  Alto.  (2)  That  if  appellee  suffered  any 
mental  anguish  by  reason  of  her  daughter  being  alone  upon  said  trip, 
same  was  directly  due  to  appellee's  contributory  negligence  in  ordering 
her  to  come  home  on  the  next  train. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  was 
rendered  in  favor  of  plaintiff  for  $150.  The  evidence  is  sufficient  to 
sustain  the  finding  of  the  trial  court  that  appellant  was  guilty  of  negli- 
gence in  not  delivering  the  telegram  earlier,  and  that  if  same  had  been 
delivered  with  reasonable  promptness  appellee  would  have  gone  to  Nacog- 
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doches  and  accompanied  her  daughter  home.  Appellee  testified  that  she 
suffered  mental  anguish  by  reason  of  her  not  being  able  to  go  to  her 
daughter  at  Nacogdoches  and  not  being  with  her  during  her  trip  from 
Nacogdoches  to  Alto.  The  daughter  was  not  known  to  be  seriously  sick 
when  she  left  Nacogdoches,  but  after  her  arrival  at  home  became  very 
sick  and  died  seven  days  thereafter.  Mrs.  Smith  was  able  and  willing  to 
keep  and  care  for  Miss  Charles,  and  there  was  no  necessity  shown  for  her 
coming  home  on  the  night  of  July  8th.  A  train  left  Alto  for  Nacog- 
doches on  the  evening  of  July  9th,  and  appellee  could  have  gone  to 
Nacogdoches  on  that  train  and  returned  with  her  daughter  that  night. 
Appellant  had  no  notice  of  the  purpose  of  the  telegram  nor  of  the  im- 
portance of  its  prompt  delivery  other  than  as  shown  by  the  message  itself. 
Neither  the  facts  pleaded  nor  those  proven  are  sufficient  to  establish 
any  liability  on  the  part  of  the  appellant  for  the  mental  anguish  suf- 
fered by  appellee.  In  order  to  fix  liability  upon  a  telegraph  company 
for  damages  for  the  failure  to  deliver  a  message  intrusted  to  it  for  trans- 
mission it  must  be  shown  that  the  damages  sustained  are  such  as  may  be 
fairly  and  reasonably  considered  as  arising  naturally  or  in  the  usual  and 
ordinary  course  of  events  from  the  breach  of  the  contract  to  transmit  the 
message,  or  such  as  may  be  reasonably  supposed  to  have  been  in  contem- 
plation of  the  parties  at  the  time  the  contract  was  made,  as  a  probable 
result  of  its  breach.  It  can  not  be  said  from  the  facts  in  this  case  that 
the  inability  of  appellee  to  take  the  train  for  Nacogdoches  and  her  con- 
sequent mental  anguish  at  being  thus  prevented  from  going  to  her 
daughter  and  accompanying  her  on  her  trip  home  may  fairly  and  reason- 
ably be  considered  as  a  result  that  would  naturally  arise  from  the  failure 
of  appellant  to  promptly  deliver  the  telegram,  nor  one  which  may  reason- 
ably be  supposed  to  have  been  in  contemplation  of  the  parties  at  the  time 
the  contract  for  the  transmission  of  the  message  was  made.  The  message 
itself  contains  no  intimation  that  the  purpose  of  sending  same  was  to 
induce  appellee  to  come  to  Nacogdoches,  and  there  is  nothing  in  its 
language  from  which  it  could  be  presumed  that  appellee  would,  if  it  had 
been  promptly  delivered,  take  the  first  train  to  Nacogdoches.  It  is  not 
stated  in  the  message  that  appellee's  daughter  is  seriously  sick,  and 
appellee  is  only  requested  to  talk  with  the  sender  over  the  telephone. 
The  idea  that  the  purpose  of  the  telegram  was  to  bring  appellee  to  Nacog- 
doches is  negatived  by  the  express  language  of  the  message.  There  is 
no  evidence  that  appellant  had  any  information  as  to  the  purpose  of  the 
message  or  the  probable  consequences  of  a  failure  to  promptly  deliver 
same  other  than  was  contained  in  the  message  itself.  If  we  accept  as 
true  the  statement  of  appellee,  that  if  the  message  had  been  promptly 
delivered  she  would  have  gone  to  Nacogdoches  on  the  evening  of  July 
8th,  and  that  she  suffered  mental  anguish  by  being  deprived  of  this  privi- 
lege, it  is  nevertheless  clear  that  the  mental  anguish  suffered  by  her 
because  of  her  inability  to  go  to  her  daughter  at  Nacogdoches  and  accom- 
pany her  home,  while  incident  to  the  failure  of  the  appellant  to  promptly 
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deliver  the  message,  was  not  a  natural  and  usual  result  of  such  failure. 
Telegraph  Co.  v.  Edmonson,  91  Texas,  206;  Telegraph  Co.  v.  Powell,  75 
Texas,  26 ;  Telegraph  Co.  v.  Gotcher,  53  S.  W.  Rep.,  686 ;  Telegraph  Co. 
v.  Stacy,  41  S.  W.  Rep.,  100 ;  Johnson  v.  Telegraph  Co.,  14  Texas  Civ. 
App.,  536,  38  S.  W.  Rep.,  64. 

We  think  it  is  clear  under  the  decisions  above  cited  that  no  recovery 
can  be  had  upon  the  undisputed  facts  in  this  case.  The  judgment  of 
the  court  below  will  therefore  be  reversed  and  judgment  here  rendered 
for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


N.  Bluntzer  v.  D.  Hirsch. 

Decided  June  4,  1903. 

1.— Partnership— Settlement — Limitations. 

In  an  action  by  one  partner  against  his  copartners  for  a  settlement  of  the 
partnership  accounts  the  cause  of  action  is  considered  as  having  accrued  on  a 
cessation  of  the  dealings  in  which  they  were  interested  together,  and  limitation 
runs  from  that  date.    Rev.  Stats.,  art.  3356  (3). 

*.— -Same — Pleading— Termination  of  Dealings — Conclusion. 

An  averment  that  prior  to  a  stated  date  it  was  not  known  to  either  of  the 
partners  and  could  not  have  been  earlier  ascertained  by  them,  that  all  of  the 
cattle  (constituting  the  subject  matter  of  the  partnership)  had  been  disposed  of 
or  had  died,  was  not  an  averment  that  the  dealings  between  the  partners  had 
not  ceased  prior  to  that  time,  and  an  averment  that  the  agreement  continued 
as  an  existing  partnership  until  a  given  date  was  dependent  on  the  averment 
that  up  to  that  time,  and  up  to  the  present  time,  there  had  never  been  any  settle- 
ment of  the  partnership  business,  and  it  was  therefore  a  mere  conclusion  of  the 
pleader. 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before  Hon. 
Stanley  Welch. 

D.  McNeill  Turner,  for  appellant. 

0.  R.  Scott  and  J.  B.  Wells,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  commenced  in  the  Dis- 
trict Court  of  Nueces  County,  March  28,  1898,  by  N.  Bluntzer  against 
D.  Hirsch  for  the  recovery  of  the  plaintiff's  alleged  share  of  the  profits  of 
a  joint  enterprise  or  partnership  for  the  purchase  and  marketing  of  beef 
cattle.  On  April  13,  1898,  the  defendant  filed  his  original  answer,  con- 
sisting of  a  general  demurrer  and  general  denial.  The  cause  was  con- 
tinued from  term  to  term  until  the  November  term,  1902,  when  Justina 
Bluntzer  filed  in  writing  a  suggestion-  of  the  death  of  N.  Bluntzer  and  of 
D.  Hirsch,  and  prayed  to  be  permitted  to  prosecute  the  suit  as  survivor 
of  the  community  estate  of  herself  and  her  deceased  husband,  N.  Blunt- 
zer, and  for  scire  facias  to  Olivia  B.  Hirsch  as  independent  executrix 
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of  D.  Hirsch.  The  proper  order  was  made  by  the  court,  and  the  said 
Justina  Bluntzer  and  Olivia  B.  Hirsch  were  substituted  on  the  record  as 
plaintiff  and  defendant  respectively. 

On  November  27, 1902,  the  plaintiff  filed  her  fourth  amended  original 
petition,  and  the  defendant  pleaded  limitation  by  demurrer  to  the  cause 
of  action  set  up  therein.  The  court  sustained  the  demurrer  and  ren- 
dered judgment  in  favor  of  the  defendant.  The  cause  of  action  set  out 
in  the  petition  was  that,  on  or  about  May  1,  1888,  the  said  N.  Bluntzer 
and  the  said  D.  Hirsch  entered  into  a  parol  agreement  of  partnership 
for  the  purchase  and  sale  of  beef  cattle  for  their  mutual  profit  and  ad- 
vantage; that  no  time  was  fixed  for  the  duration  of  said  partnership; 
that  by  the  terms  thereof  Hirsch  agreed  to  furnish  the  money  for  the 
purchase  of  beef  cattle  and  for  carrying  on  said  copartnership  to  the  ex- 
tent of,  and  not  to  exceed,  $10,000 ;  and  Bluntzer  agreed  to  buy  the  cattle 
and  to  handle,  manage  and  care  for  the  same  and  to  pasture  them  during 
the  continuance  of  the  business,  and  to  market  and  sell  the  same  when- 
ever it  might  appear  advantageous  so  to  do,  and  return  to  Hirsch  an  ac- 
count of  sales  thereof;  that  the  profit  in  the  business  was  to  be  divided 
between  the  parties  equally  for  "ones"  and  "twos,"  and  for  "threes  and 
ups"  two-thirds  to  Hirsch  and  one-third  of  Bluntzer.  It  was  alleged  that 
under  said  agreement  Bluntzer  purchased  for  the  joint  account  of  him- 
self and  Hirsch  from  divers  persons  506  head  of  steer  or  beef  cattle  for 
the  aggregate  amount  of  $3457.75,  all  of  which  was  paid  by  said  Hirsch. 
An  itemized  statement  thereof  showed  that  the  purchases  were  all  made 
during  the  months  of  July,  August  and  September,  1888.  It  was  fur- 
ther alleged  that  the  said  Bluntzer  handled,  managed  and  cared  for  and 
pastured  all  of  said  cattle,  and  from  to  time  shipped  and  marketed  360 
head  thereof,  and  realized  from  the  sales  thereof  the  sum  of  $6124.28, 
all  of  which,  in  accordance  with  the  terms  and  conditions  of  the  partner- 
ship agreement,  was  returned  to  and  deposited  with  said  Hirsch  by  said 
Bluntzer  to  the  credit  of  their  joint  account.  An  itemized  account  of 
sales  was  set  out  which  showed  that  the  sales  were  made  on  sundry  dates 
from  April  15,  1889,  the  first  sale,  to  May  2,  1893,  the  last  sale;  and  it 
was  alleged  that  of  the  profits  of  said  copartnership  the  said  Bluntzer 
was  entitled  to  receive  sums  aggregating  $1293.52.  The  petition  pro- 
ceeded as  follows: 

"Plaintiff  further  represents  that  the  balance  of  said  beef  or  steer  cat- 
tie,  to  wit,  146,  died,  owing  to  the  severe  drouths  prevailing  during  the 
years  1890, 1891,  1893  and  1894,  and  through  no  fault  on  the  part  of  said 
N.  Bluntzer,  and  that  no  profit  was  realized  therefrom. 

"That  in  compliance  with  his  said  contract  of  copartnership,  her  hus- 
band, the  said  N.  Bluntzer,  rendered  and  returned  to  said  D.  Hirsch 
true  and  correct  accounts  of  all  sales  of  said  steer  or  beef  cattle,  as  made 
by  him,  immediately  after  same  were  made,  and  that  same  were  returned 
to  said  D.  Hirsch  at  the  times  the  moneys  realized  from  the  said  sales 
thereof  were  remitted  to  and  deposited  with  him  as  hereinbefore  alleged. 
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"Plaintiff  further  represents  that  prior  to  the  1st  day  of  August, 
1894,  it  was  not  known  to  either  the  said  D.  Hirsch  or  the  said  N. 
Bluntzer,  and  could  not  have  been  earlier  ascertained  by  them  or  either 
of  them,  that  all  the  steer  cattle  purchased  by  them  under  their  said  con- 
tract of  copartnership  had  been  theretofore  disposed  of,  or  had  died; 
and  that  up  to  the  1st  day  of  August,  1897,  there  had  never  been,  and 
up  to  the  present  time  there  has  not  been,  any  settlement  of  said  copart- 
nership business  between  the  said  D.  Hirsch  and  the  said  N.  Bluntzer; 
and  that  said  partnership  agreement  continued  as  an  existing  copartner- 
ship between  them  up  to  the  1st  day  of  August,  1897,  when  for  the  first 
time  the  said  D.  Hirsch  disputed  or  denied  the  terms  of  said  contract 
as  herein  pleaded,  or  the  said  N.  Bluntzer's  right  to  his  share  of  the 
profits  of  the  cattle  venture  as  hereinbefore  set  out. 

"Plaintiff  further  shows  that  the  dealing  between  the  said  N.  Blunt- 
zer and  the  said  D.  Hirsch,  with  respect  to  their  cattle  copartnership 
never  ceased  until  about  the  said  1st  day  of  August,  1897. 

"Wherefore  plaintiff  prays  for  judgment  for  the  said  sum  of  $1292.52, 
and  interest  thereon  from  August  1,  1897,  at  6  per  cent  per  annum, 
and  for  costs  and  general  relief ." 

The  facts  alleged  in  the  petition  do  not  take  the  plaintiff's  cause  of 
action  out  of  the  bar  of  the  statute  of  limitation  against  actions  by  one 
parner  against  his  copartner  for  a  settlement  of  the  partnership 
accounts.  The  cause  of  action  in  such  case  is  considered  as  having 
accrued  on  a  cessation  of  the  dealings  in  which  they  were  interested 
together.  Eev.  Stats.,  art.  3356(3).  It  appears  from  the  petition  that 
the  last  transaction  in  the  dealings  in  which  the  parties  were  interested 
was  the  sale  of  thirty-two  head  of  cattle  to  Chittim  &  Co.,  May  2,  1893. 
The  averment  that  prior  to  August  1,  1894,  it  was  not  known  to  either 
Hirsch  or  Bluntzer,  and  could  not  have  been  ascertained  earlier  by  them 
or  either  of  them,  that  all  of  said  cattle  had  been  disposed  of  or  had 
died,  i6  not  an  averment  that  the  dealings  between  them  had  not  ceased 
prior  to  that  time,  especially  so  since  it  had  been  previously  alleged  that 
the  remnant  of  the  cattle  had  died  owing  to  the  severe  drouths  during 
the  years  1890, 1891, 1893  and  1894.  The  averment  that  the  agreement 
continued  as  an  existing  partnership  until  August  1,  1897,  is  dependent 
upon  the  averment  that  up  to  that  time  and  up  to  the  present  time  there 
had  never  been  any  settlement  of  said  copartnership  business,  and  is 
consequently  a  mere  conclusion  of  the  pleader.  The  exception  setting 
up  the  plea  of  limitation  goes  to  the  entire  petition,  and  if  it  appears 
from  all  the  facts  alleged  that  the  cause  of  action  is  barred,  the  plea 
should  be  sustained,  notwithstanding  the  fact  that  special  exceptions 
addressed  to  particular  allegations  may  not  be  well  taken.  There  was 
no  error  in  the  judgment  of  the  court  below  and  it  will  be  affirmed. 

-    Affirmed. 
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I*  H.  Conner  v.  E.  D.  Downes  et  al. 

Decided  June  4,  1903. 

1.— Transcript  on  Appeal— Seal  of  Clerk— Certiorari 

A  failure  of  the  clerk  of  the  trial  court  to  impress  his  official  seal  on  the 
paper  seals  pasted  over  the  tie  of  a  transcript  on  appeal,  as  required  by  District 
Court  Rule  90,  subjects  the  appeal  to  dismissal,  unless  the  appellant  shall  within 
two  weeks  bring  a  proper  transcript  into  court  by  certiorari. 

2.— Statement  of  Facta— Filing  Too  Late. 

A  statement  of  facts  filed  more  than  ten  days  after  the  adjournment  of  the 
court  for  the  term  can  not  be  considered,  although  the  parties  agreed  that  it 
might  be  filed  later.    Following  Wilcox  v.  League,  31  Texas  Civ.  App.,  109. 

3. — Same— Practice  on  Appeal. 

In  the  absence  of  a  statement  of  facts  the  facts  found  by  the  trial  judge 
will  be  regarded  by  the  Court  of  Civil  Appeals  as  conclusive. 

4.— Innocent  Purchaser— Common  Source. 

Findings  of  fact  by  the  trial  court  showing  that  defendants  were  innocent 
purchasers  of  the  land  in  controversy  from  a  common  source,  considered  and 
held  to  sustain  a  judgment  in  their  favor  in  the  absence  of  a  statement  of  facts. 

Appeal  from  the  District  Court  of  Newton.  Tried  below  before 
Hon.  N.  P.  Nicks. 

W.  W.  Blake,  for  appellant. 

W est  &  Howard,  for  appellee. 

ON  MOTION  TO  DISMISS. 

GARRETT,  Chief  Justice. — The  appellee  Downes  has  filed  a  motion 
to  dismiss  the  appeal  in  this  case  because  the  transcript  is  not  authenti- 
cated by  the  seal  of  the  clerk  of  the  trial  court  in  the  manner  required 
by  law,  in  that  it  is  not  fastened  together  and  sealed  over  the  tie  with 
the  seal  of  the  court.  This  is  required  by  rule  90  of  the  Rules  for  Dis- 
trict and  County  Courts.  An  inspection  of  the  transcript  shows  that 
the  sheets  of  paper  are  fastened  together  at  the  upper  end  with  tape, 
and  that  two  paper  seals  have  been  pasted  together  over  the  tie,  but  that 
the  seal  of  the  court  has  not  been  impressed  thereon.  In  Mayes  v. 
Forbes,  9  Texas,  436,  and  11  Texas,  285,  a  writ  of  error  was  dismissed 
because  this  rule  had  not  been  complied  with.  But  in  the  case  of 
Wright  v.  Bonta,  19  Texas,  388,  the  court  said  that  the  rules  for  the 
government  of  district  clerks  in  the  preparation  of  transcripts  were 
directory,  and  should  not  be  enforced  so  as  to  defeat  substantial  rights 
pursued  with  reasonable  diligence,  and  allowed  the  appellant  to  adopt 
immediate  measures  to  bring  into  court  a  more  perfect  record.  The 
failure  of  the  clerk  of  the  trial  court  to  impress  the  seal  of  the  court 
upon  the  paper  seals  on  the  tie  was  evidently  an  oversight;  and  the  fact 
was  one  that  would  easily  escape  the  attention  of  the  appellant.  The 
motion  to  dismiss  will  be  sustained,  unless  the  appellant  shall  adopt 
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measures  to  bring  into  court  a  proper  transcript  within  two  weeks  from 
this  date. 

Motion  sustained  conditionally. 

ON  FltfAL  HEARING. 

This  was  an  action  of  trespass  to  try  title  brought  by  L.  H.  Conner 
against  E.  D.  Downes  and  D.  A.  Rogers  for  the  recovery  of  two  tracts  of 
land,  a  part  of  the  Williams  league  situated  in  Newton  County.  The 
defendants  pleaded  not  guilty  and  limitation  of  five  years  and  valuable 
improvements.  The  case  was  tried  to  the  court  without  a  jury,  and  a 
judgment  was  rendered  in  favor  of  the  defendants  from  which  the  plain- 
tiff has  appealed. 

Ten  days  after  adjournment  were  allowed  the  plaintiff  by  the  court 
within  which  to  file  a  statement  of  facts.  Court  adjourned  on  Decem- 
ber 6,  1902.  The  parties  failed  to  agree  on  a  statement  of  facts,  and 
the  presiding  judge  made  one  from  statements  furnished  to  him  by 
them  respectively.  The  statement  copied  in  the  transcript  bears  no 
date,  but  it  appears  to  have  been  filed  December  20,  1902,  which  was 
more  than  ten  days  after  adjournment.  A  hiotion  has  been  made  by  the 
defendant  Rogers  to  strike  it  out  because  it  was  not  filed  in  time.  In 
reply  to  the  motion  the  plaintiff  states  that  the  case  was  tried  near  the 
end  of  the  term,  and  that  before  court  adjourned  counsel  for  the  de- 
fendants left  Newton  County  and  went  to  Houston  on  business;  that 
plaintiff  made  up  his  statement  of  facts  promptly  and  tried  to  submit 
it  for  agreement,  but  counsel  for  defendants  being  absent,  it  was  left 
with  the  clerk  of  the  court  with  instructions  to  deliver  it  promptly  to 
counsel  for  defendants,  which  was  done ;  that  before  the  ten  days  allowed 
had  expired  counsel  for  plaintiff  went  to  Newton  and  insisted  on  the 
statements  being  sent  to  the  district  judge.  Counsel  for  defendants 
stated  that  they  would  agree  in  writing  that  the  statement  might  be 
filed  at  any  time  before  December  22,  1902,  and  such  an  agreement  was 
made  and  signed  by  counsel  for  both  parties  on  December  15, 1902,  and 
is  copied  in  the  record.  The  statement  having  been  filed  more  than  ten 
days  after  the  adjournment  of  the  court  can  not  be  considered  although 
the  parties  agreed  that  it  might  be  filed  later.  Wilcox  v.  League,  31 
Texas  Civ.  App.,  109,  71  S.  W.  Rep.,  414.  The  motion  to  strike  out 
the  statement  of  facts  appearing  in  the  record  will  be  sustained. 

The  following  conclusions  of  fact  was  filed  by  the  trial  judge : 

"(1)  I  conclude  that  the  evidence  establishes  the  fact  of  common 
source  of  title  in  R.  P.  Hext  to  the  477  acres  of  land  on  the  William 
Williams  headright  league  of  land  in  Newton  County,  Texas,  in  con- 
troversy. 

"(2)  On  October  31,  1877,  R.  P.  Hext  and  his  wife  Elaphare  Hext 
resided  on  the  J.  R.  Williams  headright  adjoining  the  said  477  acres, 
and  about  100  yards  from  the  west  line,  and  cultivated  a  field  on  the 
3aid  477  acres,  and  that  said  477  acres  was  all  the  land  they  owned  on 
the  31st  October,  1877. 
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"(3)  R.  P.  Hext  died  at  his  home  on  the  said  J.  E.  Williams  head- 
right  about  12th  day  of  January,  1878,  leaving  surviving  him  his  wife 
Elaphare  Hext  and  ten  children,  to  wit:  Susan  Toney,  J.  R.  Hext, 
Annie  Phillips,  Julia  Hext,  J.  H.  Hext,  Lewis  Hext,  Mary  Christian, 
R.  L.  Hext,  E.  Smith  and  Camille  Furgeson. 

"(4)  That  prior  to  the  death  of  R.  P.  Hext,  and  on  the  said  31st  day 
of  October,  1877,  R.  P.  Hext  conveyed  the  said  477  acres  of  land  in  con- 
troversy, without  being  joined  by  his  wife  Elaphare  Hext,  to  the  heirs 
of  Lewis  and  Elizabeth  Conner,  and  J.  T.  Ramsey  and  J.  R.  Mattox 
appear  as  subscribing  witnesses  to  said  deed.  This  deed  was  duly  proven 
as  at  common  law  as  to  R.  P.  Hext  by  R.  H.  Windham,  and  was  exe- 
cuted and  duly  acknowledged  by  Elaphare  Hext  on  the  23d  day  of  Sep- 
tember, 1902. 

"(5)  I  find  that  J.  R.  Mattox  was  about  14  or  15  years  of  age  when 
his  name  was  signed  to  said  deed  from  R.  P.  Hext  to  the  heirs  of  Lewis 
and  Elizabeth  Conner ;  that  he  did  not  know  what  the  instrument  was  to 
which  his  name  was  signed  and  had  no  knowledge  of  such  facts  until 
after  he  had,  for  a  valuable  consideration  paid,  purchased  an  undivided 
18-20  interest  in  said  477  acres  of  land  from  the  surviving  heirs  of 
R.  P.  Hext  on  2d  day  of  January,  1894,  and  without  notice  of  the  exists 
ence  of  the  deed  from  R.  P.  Hext  to  the  heirs  of  Elizabeth  and  Lewis 
Conner. 

"(6)  I  find  that  defendant  E.  D.  Downes  purchased  2-20  of  the  land 
in  controversy  from  the  heirs  of  R.  P.  Hext  and  18-20  of  same  from 

J.  R.  Mattox  on  the day  of  July,  1894,  and  December  22,  1894, 

respectively,  for  a-  valuable  consideration  paid  without  notice  of  the 
existence  of  the  deed  from  R.  P.  Hext  to  the  heirs  of  Lewis  and  Eliza- 
beth Conner,  and  immediately  placed  his  said  deeds  on  record. 

"(7)  I  find  that  plaintiff  L.  H.  Conner  claims  the  land  in  contro- 
versy as  one  of  tie  heirs  of  Lewis  and  Elizabeth  Conner,  and  by  convey- 
ances from  J.  J.  Love  and  wife,  who  was  a  child  of  Lewis  and  Elizabeth 
Conner." 

In  the  absence  of  a  statement  of  facts,  the  facts  found  by  the  trial 
judge  will  be  regarded  by  this  court  as  conclusive,  and  the  court  having 
found  that  the  defendants  were  innocent  purchasers  of  the  land  in  con- 
troversy from  a  common  source,  the  judgment  in  their  favor  appears  to 
be  correct.  None  of  the  assignments  of  error  present  any  questions  that 
appear  to  have  been  incorrectly  decided.  The  judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 
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Frank  Thompson  v.  Thomas  Gallagher. 

Decided  June  6,  1903. 

Trespass  to  Try  Title — School  Land — Classification  and  Appraisement. 

Where  plaintiff  sues  in  trespass  to  try  title  to  recover  school  land,  pur- 
chased from  the  State,  but  unpatented,  he  must  allege  and  prove  that  the  land 
was  classified  and  appraised,  as  no  presumption  that  this  has  been  done  arises 
from  the  action  of  the  Commissioner  in  selling  the  land. 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before  Hon. 
Stanley  Welch. 

D.  McNeill  Turner,  for  appellant. 

McCampbells  &  Stayton,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  appellant  in 
the  form  of  an  action  of  trespass  to  try  title  to  recover  of  appellee  a  sec- 
tion of  land  numbered  402,  which,  by  amendment,  appellant  claimed 
he  had  purchased  from  the  State  as  public  school  land.  By  this  amend- 
ment appellant  pleaded  the  various  things  which  had  been  done  toward 
the  completion  of  his  purchase.  The  defendant  answered  by  plea  of  not 
guilty. 

The  trial  court,  after  hearing  the  facts,  instructed  the  jury  to  return 
a  verdict  for  appellee,  stating  his  reasons  therefor  in  the  charge. 

It  was  shown  that  in  1897  appellant  made  application  to  the  Land 
Office  to  purchase  the  section  in  question,  that  his  application  was 
allowed,  the  necessary  cash  payment  made,  the  obligation  and -oath  filed, 
and  thereafter  everything  was  done  by  him  which  the  law  required  to 
perfect  his  purchase  except  the  fact  of  proper  occupancy,  upon  which 
the  evidence  was  conflicting.  The  record,  however,  is  silent  as  to 
whether  the  land  was  ever  classified  and  appraised  for  sale  as  required 
by  law. 

In  the  year  19 —  appellee  appeared  before  the  Land  Commissioner 
and  filed  affidavits  to  the  effect  that  the  land  was  unoccupied.  Notice 
of  this  was  mailed  to  appellant,  who  failing  to  appear  on  the  day  named 
for  the  hearing,  the  Land  Commissioner  canceled  the  sale  to  appellant, 
and  awarded  the  land  to  appellee  on  his  application  to  purchase  it  as  a 
detached  section. 

Thereafter  appellant  filed  affidavits  as  to  his  occupancy,  which,  if 
true,  would  have  entitled  him  to  his  purchase  receipt,  but  for  the  can- 
cellation. The  Commissioner  refused  to  reinstate  him,  whereupon  this 
suit  was  brought. 

In  urging  the  reversal  of  the  judgment  appellant  assails  the  reasons 
given  by  the  trial  judge  for  giving  the  peremptory  instruction.  In  view 
of  the  disposition  we  are  constrained  to  make  of  this  appeal  we  shall 
not  concern  ourselves  with  the  reasons  given  for  the  judgment.    We 
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will  content  ourselves  with  a  designation  of  one  tenable  reason  why, 
in  the  present  state  of  the  record,  no  other  result  could  have  been 
reached. 

It  seems  to  be  well  settled  that  proof  of  classification  and  appraise- 
ment is  a  prerequisite  to  recovery  in  a  suit  of  this  sort.  Mere  allegation 
will  not  answer.  The  act  of  the  Commissioner  in  undertaking  to  make 
the  sale  does  not  establish  it  prima  facie.  The  presumption  reasonably 
indulged  in  favor  of  the  regularity  of  official  acts  is  not  indulged  in  aid 
of  such  sales.  The  establishment  of  that  distinct  fact  has  been  held  to 
be  one  of  the  essentials  of  a  plaintiff's  case,  so  that  no  recovery  can  be 
had  without  it.  The  following  authorities  seem  to  settle  the  matter 
beyond  question:-  Martin  v.  McCarthy,  74  Texas,  134;  Thompson  v. 
Autry,  52  S.  W.  Rep.,  580 ;  Anderson  v.  Walker,  95  Texas,  596,  6  Texas 
Ct.  Rep.,  251;  Hardeman  v.  Crawford,  3  Texas  Ct.  Rep.,  871;  Reeves  v. 
Smith,  23  Texas  Civ.  App.,711. 

For  the  reasons  given  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Southern  Kansas  Railway  Company  op  Texas  v.  J.  R.  Cooper. 

Decided  June  6,  1903. 

1.— Killing  Live  Stock— Railroads— Negligence. 

In  order  to  recover  for  live  stock  kiUed  by  a  train  in  a  railroad  yard  where 
the  company  is  not  required  to  fence  its  right  of  way,  negligence  on  the  part 
of  the  company  must  be  shown. 

2. — Same — Negligence  for  Jury. 

It  was  error  for  the  court  to  charge  that  if  the  railway  company  main- 
tained its  stockyards  and  fencing  in  a  stated  way  which  was  dangerous  to  stock 
this  constituted  negligence,  as  the  question  of  negligence  was  one  for  the  jury 
in  view  of  all  the  surrounding  circumstances. 

8. — Same — Evidence — Conclusion. 

It  was  error  to  permit  witnesses  to  .testify  to  their  conclusion  that  the  place 
where  plaintiff's  mule  was  killed  by  the  train  was  "dangerous,"  and  that  it 
could  be  closed  up  by  a  fence  constructed  in  a  particular  manner. 

4. — Same— Charge — Fencing  Right  of  Way. 

A  charge  that  if  plaintiff's  mule  was  killed  at  a  point  where  defendant  "had 
no  right  to  fence  in  its  right  of  way"  then  negligence  must  be  shown,  etc.,  was 
improper,  and  should  have  been  to  the  effect  that  if  the  killing  occurred  at  a 
point  where  defendant  "was  not  required  to  fence"  its  right  of  way,  then,  etc. 

0. — Same — Value — Evidence. 

Whether  the  actual  or  the  market  value  of  the  mule  be  considered  as  the 
measure  of  plaintiff's  damages,  the  facts  that  the  animal  was  well  broken  and 
a  good  lead  mule  were  admissible  in  evidence. 

Appeal  from  the  Kstrict  Court  of  Roberts.    Tried  below  before  Hon. 
B.  M.  Baker. 

H.  E.  Hoover  and  J.  W.  Terry,  for  appellant. 
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L.  C.  Heare,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  sued  appellant  and  recovered 
judgment  in  the  sum  of  $75  for  the  value  of  a  mule  alleged  to  have  been 
negligently  killed  by  the  railroad  company.  The  evidence  shows  that 
the  animal  was  killed  within  the  appellant's  station  grounds  in  the  town 
of  Miami,  and  at  a  place  where  it  is  not  required  by  law  to  fence  its 
right  of  way.  Gulf  C.  &  S.  P.  Ry.  Co.  v.  Blankenbeckler,  13  Texas 
Civ.  App.,  249,  35  S.  W.  Rep.,  331,  and  authorities  cited.  In  such 
case  it  is  incumbent  upon  the  plaintiff  to  prove  more  than  the  mere 
killing;  he  must  prove  that  it  was  negligently  done.  But  this  does  not 
mean  negligence  of  the  train  operatives  alone,  for  any  negligence  of  the 
defendant  proximately  causing  the  injury  will  suffice  to  establish  lia- 
bility. In  this  case  the  testimony  tended  to  show  negligence  in  the 
construction  and  maintenance  of  some  stock  pens  and  wing  fences,  form- 
ing what  the  witnesses  denominate,  a  "pocket,"  that  was  dangerous  to 
6tock,  and  which  was  the  occasion  of  appellee's  mule  being  caught  upon 
the  track  and  killed.  Negligence  in  this  respect  might  be  sufficient  to 
show  liability,  yet  the  judgment  in  the  present  case  must  be  reversed 
because  of  the  manner  in  which  the  court  submitted  the  issue  of  negli- 
gence to  the  jury,  in  the  following  charge: 

"In  this  case  the  plaintiff  has  adduced  evidence  tending  to  show  that 
the  railway  company  in  the  establishment  of  its  stock  yards  and  fencing, 
or  of  fencing,  has  so  arranged  them  as  that  horses  may  go  into  what  has 
been  termed  by  the  witnesses  as  'a  pocket/  from  which  there  are  but 
two  ways  of  egress,  one  of  which  is  alleged  by  the  plaintiff  in  his  evi- 
dence to  be  the  railway  track.  Now  I  instruct  you  that  if,  within  the 
knowledge  of  the  defendant  company,  such  a  place  has  been  maintained 
by  the  company,  and  if  you  find  this,  and  also  find  by  a  preponderance 
of  the  testimony  that  the  same  is  dangerous  to  stock,  to  horses,  and  that 
they  may  be  induced,  on  the  passing  of  trains,  to  go  across  the  railroad 
track,  from  such  point,  in  an  effort  to  escape  trains,  and  should  be  killed 
thereby,  that  it  would  be  negligence  on  the  part  of  the  railroad  com- 
pany in  maintaining  such  a  place  at  such  a  point." 

Now  it  can  not  be  said  as  matter  of  law  that  the  maintenance  by  a 
railroad  company  of  a  "dangerous"  place  is  negligence,  and  the  court 
erred  in  so  telling  the  jury  in  this  instance.  The  jury  should  be  left  to 
determine  this  matter  in  view  of  all  the  surrounding  circumstances. 
See  Allen  v.  Frost,  31  Texas  Civ.  App.,  232,  6  Texas  Ct.  Rep.,  495,  71 
S.  W.  Rep.,  767.  Every  railroad  crossing  where  the  right  of  way  is 
fenced  forms  a  place  or  pocket  into  which  horses  may  go,  and  "from 
which  there  are  but  two  ways  of  egress,  one  of  which  is  over  the  rail- 
way track,"  and  such  place  is  necessarily  "dangerous  to  stock,"  which 
"may  be  induced  on  the  passing  of  trains  to  go  across  the  railway  track 
from  such  point  in  an  effort  to  escape  trains  and  be  killed  thereby,"  yet 

32  Civil— 38. 
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no  court  could  hold  that  this  constituted  negligence  upon  the  part  of 
the  railway  company.    It  would  be  so  under  the  court's  definition  above. 

It  was  also  error  to  permit  appellee's  witnesses  to  testify  to  their 
conclusion  that  the  place  was  a  "dangerous"  place  for  killing  stock,  and 
that  the  same  could  be  closed  up  by  a  fence  constructed  in  a  particular 
manner.  This  was  an  invasion  of  the  province  of  the  jury.  Interna- 
tional &  G.  N.  Ry.  Co.  v.  Kuehn,  2  Texas  Civ.  App.,  210,  21  S.  W. 
Rep.,  60. 

In  one  portion  of  the  charge  the  jury  were  told  that  if  the  animal 
was  killed  at  a  point  at  which  the  railway  company  "had  no  right"  to 
fence  in  its  right  of  way,  then  the  testimony  of  the  plaintiff  must  go 
further  and  show  negligence,  etc.  This,  if  a  charge  upon  that  question 
was  called  for  at  all,  should  have  been  to  the  effect  that  if  the  killing 
occurred  at  a  point  where  the  railroad  company  "was  not  required  to 
fence"  its  right  of  way,  then  the  testimony  of  the  plaintiff  must  go 
further  as  indicated  in  the  charge.  The  jury  would  probably  under- 
stand from  this  charge  that  although  the  company  was  not  required  by 
law  to  fence  its  right  of  way  at  this  particular  place,  yet  it  had  the  right 
to  do  so,  and  a  failure  in  this  respect  would  render  it  liable  for  the  kill- 
ing, irrespective  of  other  acts  of  negligence.  But  there  is  no  occasion 
for  a  charge  upon  the  duty  of  fencing  the  right  of  way  if  the  evidence 
all  shows  the  killing  to  have  occurred  within  the  switch  limits  or  station 
grounds  of  appellant  in  the  town. 

The  appellee  was  properly  allowed  to  prove  the  qualities  of  his  mule 
as  affecting  its  value.  Whether  the  actual  or  the  market  value  be  con- 
sidered as  the  measure  of  damage,  the  facts  that  the  animal  was  well 
broken  and  a  good  lead  mule  were  admissible  in  evidence.  See  0. 
&  M.  Ry.  Co.  v.  Stribling,  38  111.  App.,  17 ;  R.  &  D.  R.  Co.  v.  Chandler, 
13  So.  Rep.,  267. 

We  are  not  to  be  understood  as  holding  that  the  train  operatives  hav- 
ing in  charge  the  train  which  killed  appellee's  mule  were  not  themselves 
negligent.  Appellee  testified  that  "the  train  came  through  like  a  bat 
out  of  hell,"  and  while  this  language  is  probably  highly  figurative,  it 
nevertheless  might  tend  to  indicate  that  the  train  was  running  at  a  very 
high  speed.     We  simply  express  no  opinion  upon  that  branch  of  the  case. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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I.  L.  Boles  et  al.  v.  W.  T.  Walton. 

Decided  June  6,  1903. 

1. — Homestead — Release  of  Lien — Wife's  Separate  Property — Descent — Heirs. 

Where  a  vendor's  lien  on  defendant's  homstead,  evidenced  by  note  secured 
by  deed  of  trust,  was  released  for  a  valuable  consideration  prior  to  plaintiff's 
purchase  of  the  note,  and  with  his  assent  to  such  release,  and  this  was  prior  to 
the  death  of  defendant's  wife,  who  owned  a  two-thirds  interest  in  the  homestead 
as  her  separate  property,  her  interest,  upon  her  death,  descended  to  her  children 
free  of  such  lien. 

2. — Same— Foreclosure — Parties — Heirs — Res  Judicata. 

Plaintiff  having,  after  the  wife's  death,  foreclosed  the  vendor's  lien  on  the 
property,  bought  it  at  the  foreclosure  sale,  and  subsequently  recovered  judg- 
ment against  defendant;  the  husband,  for  possession  of  the  property,  the  wife's 
heirs  not  being  made  parties  to  either  of  these  proceedings.  Held,  that  the 
rights  of  the  heirs  were  not  concluded  thereby. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Carloch  &  Qillespie,  for  appellants. 

Lattimore  &  Browning,  for  appellees. 

CONNER,  Associate  Justice. — The  material  question  presented  on 
this  appeal  arises  from  the  ruling  of  the  trial  court  upon  demurrers  to 
appellants*  plea  in  answer  to  the  petition  of  appellee.     Appellee  alleged 

that  on  the day  of ,  1901,  he  recovered  a  judgment  against 

appellant  I.  L.  Boles  for  the  possession  of  forty  acres  of  land  particu- 
larly described  in  the  petition,  and  that  after  the  rendition  of  said  judg- 
ment it  had  been  executed  by  delivering  the  said  land  into  the  possession 

of  the  plaintiff,  W.  T.  Walton ;  that  I.  L.  Boles  on  or  about  the day 

of  November,  1901,  in  direct  violation  of  said  judgment,  again  took 
possession,  and  refuses  to  deliver  said  land  to  the  plaintiff. 

Appellant  I.  L.  Boles,  for  himself  and  as  next  friend  for  his  minor 
children,  Frank  Boles,  aged  13  years;  Byron  Boles,  aged  11  years;  Cor- 
nelia Boles,  aged  9  years;  Lizzie  Boles,  aged  6  years;  and  Sam  Boles, 
aged  4  years,  answered  and  alleged  in  substance  that  he  is  the  head  of  a 
family  and  a  resident  of  this  State ;  that  he  is  the  father  and  natural 
guardian  of  said  minors,  they  having  no  other,  and  that  he,  together 
with  said  minors,  who  are  designated  as  intervenors,  are  and  have  been 
residing  upon  said  land  as  their  homestead,  having  no  other;  that  the 
land  in  controversy  had  been  purchased  by  him  from  one  W.  F.  Elliott 
in  October,  1889,  and  immediately  thereafter  had  been  entered  upon 
by  him,  together  with  his  wife,  Julia  Boles  (who  was  the  mother  of  each 
of  the  interveners),  and  such  of  ihe  interveners  as  were  then  born,  and 
thereafter  used  and  occupied  the  same  as  their  homestead,  and  continued 
to  so  use  and  occupy  it  until,  and  ever  since,  the  death  of  said  Julia 
Boles,  which  occurred  during  the  year  of  1898;  that  the  sum  of  $400 


596  Boles  v.  Walton. 

of  the  separate  property  of  said  Julia  Boles  had  been  paid  W.  P.  Elliott 
as  part  of  the  purchase  money  for  said  land,  the  balance  therefor  being 
community  property  of  himself  and  said  wife,  and  that  among  other 
considerations  a  note  was  executed  by  him  to  said  Elliott  for  $500  as 
part  of  the  purchase  money  of  said  premises.  That  afterwarde,  and 
during  the  lifetime  of  Julia  Boles,  she,  together  with  her  said  husband, 
joined  in  the  execution  of  a  deed  of  trust  to  W.  B.  Summerville,  as 
trustee  for  the  benefit  of  the  Western  Securities  Company,  thereby  cre- 
ating a  lien  upon  the  land  in  controversy  to  secure  a  note  for  $500  gi\en 
in  lieu  of  the  purchase  money  note  that  had  been  given  to  Elliott;  that 
Elliott  transferred  and  delivered  without  recourse  the  original  #$500  note 
to  the  securities  company  to  be  held  until  the  deed  of  trust  was  satisfied ; 
that  the  plaintiff  Walton,  in  November,  1894,  purchased  said  deed  of 
trust  and  said  $500  note  secured  by  it  from  the  United  Trust,  Limited, 
the  same  being  transferred  to  him,  Walton,  without  recourse ;  that  "for 
a  valuable  consideration  before  said  note  was  delivered  to  him  (Walton) 
*  *  *  the  vendor's  lien  in  said  note  and  the  said  lien  in  said  deed 
of  trust  mentioned  were  released  to  said  defendant  I.  L.  Boles  by  said 
United  Trust,  Limited,  it  being  the  legal  owner  and  holder  of  the  same, 
and  said  lien  or  liens  were  thereafter  canceled  and  discharged;  said 
plaintiff  Walton  at  said  time  stated  that  he  did  not  care  for  or  want 
any  lien  on  said  premises  to  secure  the  payment  of  said  note  so  indorsed 
to  him  by  said  United  Trust,  Limited,  but  that  he  was  willing  to  risk 
defendant  I.  L.  Boles  personally  for  the  payment  of  said  note."  It  was 
further  alleged  that  after  the  death  of  the  mother  of  interveners,  Walton 
procured  said  land  to  be  sold  under  said  deed  of  trust  for  the  satisfac- 
tion of  the  note  mentioned,  and  purchased  or  bought  the  same  in  for 
himself,  and  afterwards  brought  suit  against  defendant  I.  L.  Boles  in 
trespass  to  try  title  to  the  premises  in  controversy,  which  resulted  in  the 
judgment  pleaded  by  appellee.  It  was  alleged  that  the  interveners  were 
in  no  manner  parties  to  said  6uit  or  said  sale,  and  that  the  interest  in- 
herited by  them  from  their  said  mother  had  in  no  manner  been  divested 
out  of  them  by  the  sale  under  the  deed  of  trust  or  judgment  mentioned 
in  the  plaintiff's  petition.  It  was  further  alleged  by  the  interveners 
that  the  judgment  pleaded  by  appellee  had  been  procured  by  perjury, 
and  that  there  had  been  no  administration  of  the  separate  or  immunity 
estate  of  Mrs.  Julia  Boles,  and  no  necessity  therefor,  and  the  prayer  was 
for  retention  of  the  premises  as  a  homestead  vesting  in  the  interveners 
a  fee  simple  title  in  a  two-thirds  undivided  interest  in  said  lands  claimed 
by  them  to  have  been  the  interest  vested  in  their  mother  at  the  time  of 
her  death,  but  if  mistaken  in  their  right  to  this  relief,  then  that  the 
said  two-thirds  interest  in  said  lands  be  adjudged  to  interveners  in  fee, 
and  the  same  set  apart  to  them  in  partition  between  themselves  and  the 
plaintiff  Walton  according  to  their  respective  interest,  and  for  general 
relief. 

Appellee  Walton  presented  general  and  special  exceptions  to  this 
answer,  which  were  sustained  by  the  court  on  the  ground  that  it  ap- 
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peared  to  the  court  "that  the  judgment  Bet  out  in  the  pleading  of  plain- 
tiff (Walton)  and  referred  to  by  interveners,  was  in  fact  rendered  by  the 
court  as  alleged  and  on  the  date  alleged,  and  that  the  defendant  I.  L. 
Boles  is  one  and  the  same  with  defendant  I.  L.  Boles  in  this  case,  and 
that  he  is.  the  father  of  the  interveners,  and  that  plaintiff  in  this  case 
was  plaintiff  in  said  judgment,  and  that  Mrs.  Julia  Boles  died  intestate, 
and  that  there  was  no  administration  on  the  estate,  and  no  necessity  for 
an  administration  on  the  same,  and  that  prior  to  said  judgment  the 
property  in  controversy  was  sold  to  plaintiff  by  a  trustee  under  the  deed 
of  trust  as  alleged  by  the  pleadings  of  parties  herein,"  and  it  was 
accordingly  decreed  that  appellee  Walton  recover  from  appellant  I.  L. 
Boles  and  said  interveners  the  property  described  in  appellee's  petition, 
together  with  costs,  and  an  order  perpetually  restraining  I.  L.  Boles 
from  interfering  with  the  possession  of  the  appellee  by  virtue  of  any 
claim  asserted  by  any  of  the  appellants. 

We  are  of  opinion  that  the  court  was  in  error,  as  assigned,  in  sustain- 
ing appellee's  demurrers  as  against  interveners  at  least.  It  seems  from 
the  record  in  the  cause  of  Walton  v.  Boles,  in  which  the  judgment  relied 
upon  by  appellee  was  rendered,  that  appellant  I.  L.  Boles  therein  de- 
fended substantially  on  the  same  grounds  as  are  set  up  m  this  suit,  and 
the  judgment  against  him  therefore  would  certainly  conclude  I.  L. 
Boles,  said  judgment  not  appearing  to  have  been  in  anywise  vacated. 
But  not-  so,  we  think,  as  to  the  interveners. 

Conceding  for  the  purposes  of  the  argument  that,  as  against  the  lien 
for  the  purchase  money,  no  homestead  right  ever  accrued ;  that  appellee 
is  not  alleged  to  have  had  notice  of  the  equity  arising  by  reason  of  the 
investment  of  $400  of  the  wife's  money  in  the  land  in  controversy,  and 
that  in  proceedings  to  foreclose  the  vendor's  lien  she  ordinarily  would 
not  be  a  necessary  party,  and  that  hence  those  claiming  through  her 
alone  have  no  higher  right ;  yet  the  case  made  in  behalf  of  interveners  by 
the  allegations  of  appellants'  answer  present  a  right  to  be  heard.  As 
alleged,  and  for  the  purposes  of  the  ruling  upon  the  demurrers  it  must 
be  taken  as  true,  the  death  of  Julia  Boles  preceded  the  execution  of  the 
power  of  sale  in  the  trust  deed  and  the  institution  of  the  suit  in  trespass 
to  try  title,  and  the  rendition  of  the  judgment  under  which  appellee 
claims.  If,  as  alleged,  for  a  valuable  consideration  the  lien  evidenced 
by  the  $500*  note  originally  given  to  Elliott  and  by  the  trust  deed  had 
in  fact,  at  appellee's  instance,  been  released  and  discharged  prior  to 
appellee's  acquisition  of  said  note  and  trust  deed  and  during  the  wife's 
lifetime,  the  wife's  right,  free  of  lien,  became  vested  in  her,  and  the 
right  of  the  interveners  in  their  mother's  separate  and  community  inter- 
est in  the  land  in  controversy  became  fixed  at  the  time  of  her  death 
by  virtue  of  our  statute  of  descent  and  distribution,  and  no  lien  or  power 
of  sale  in  fact  existed  at  the  time  of  the  wife's  death,  or  at  the  time  uf 
the  sale  under  the  trust  deed.  By  virtue  of  this  sale,  however,  appellee 
successfully  claimed  in  the  original  suit  of  Walton  v.  I.  L.  Boles,  and 
the  judgment  therein,  while  conclusive  under  the  circumstances  as  to 
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appellant  I.  L.  Boles,  is  not  so  as  to  interveners.  They  were  neither 
parties  to  the  foreclosure  proceedings  under  the  trust  deed  nor  to  the 
judgment  in  appellee's  favor,  and  nothing  seems  more  thoroughly  set- 
tled than  that,  under  the  circumstances,  the  interveners  are  in  no  sense 
bound  by  the  judgment  in  question.  See  Rev.  Stats.,  1198;  East  v. 
Dugan,  79  Texas,  329 ;  Laird  v.  Winters,  27  Texas,  440 ;  10  Enc.  of 
PL  and  Prac,  p.  608 ;  Freeman  on  Judgm.,  4  ed.,  sec.  154. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause 
remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


M.  A.  Hamilton  et  al.  v.  H.  T.  Jones  et  al. 

Decided  June  6,  1003. 

* 

Deed — Reservation  Void  on  Delivery. 

A  husband  and  wife  by  deed  duly  acknowledged  conveyed  certain  home- 
stead land,  the  separate  property  of  the  wife,  by  warranty  deed,  with  granting 
and  habendum  clauses  in  usual  form,  but  with  right  of  full  control  of  the  land 
reserved  in  the  deed  to  the  grantors  during  their  lifetime,  and  power  in  them, 
or  either  of  them  on  the  death  of  the  other,  to  sell  or  exchange  the  land.  They 
continued  to  occupy  the  land  until  the  husband  died,  and  two  days  later  the 
wife  delivered  the  deed  to  one  of  the  grantees,  saying,  "Here  is  your  deed; 
take  your  land;"  and  at  one  time  thereafter  she  refused  to  pay  for  some  im- 
provements placed  on  the  land  on  the  ground  that  it  belonged  to  the  grantees, 
but  later  conveyed  it  to  other  parties  after  the  first  grantees  had  gone  into 
possession  with  her  consent.  Held  to  show  an  intention  at  the  time  the  deed 
took  effect  by  delivery  not  to  rely  upon  the  reserved  power  to  control  and  sell, 
but  to  pass  the  title  in  presenti,  and  the  reservation,  being  in  conflict  there- 
with, was  void. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

F.  H.  Chandler  and  Eli  Oxford,  for  appellants. 

W,  W.  Mooree  and  M.  J.  Thompson,  for  appellees. 

CONNER,  Chief  Justice. — This  is  a  suit  in  trespass  to  try  title  in 
which  the  opposing  parties  claim  the  land  in  controversy  from  Mary  J. 
Jones  as  the  common  source  of  title. 

The  facts  as  found  by  the  trial  court,  and  which  we  approve  and 
adopt,  show  that  on  July  30,  1896,  said  Mary  J.  Jones,  joined  by  her" 
then  husband,  G.  A.  Jones,  made  and  duly  acknowledged  the  following 
deed  or  instrument  in  writing : 

"The  State  of  Texas,  County  of  Comanche.  Know  all  men  by  these 
presents,  that  we,  G.  A.  Jones  and  Mary  J.  Jones,  wife  of  G.  A.  Jones, 
of  the  county  of  Comanche  and  State  aforesaid,  in  consideration  of  the 
sum  of  five  hundred  dollars,  to  us  in  hand  paid  by  R.  W.  Jones,  H.  T. 
Jones  of  the  county  of  Erath  and  State  of  Texas,  and  receipt  of  which 
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sum  we  hereby  acknowledge,  grant,  bargain  and  sell  unto  the  said  R.  W. 
Jones,  H.  T.  Jones,  of  the  County  of  Erath  and  State  of  Texas,  have 
granted,  bargained,  sold,  conveyed  and  released,  and  by  these  presents 
do  grant,  bargain,  sell,  convey  and  release  unto  the  said  B.  W.  Jones, 
H.  T.  Jones,  their  heirs  and  assigns,  the  following  described  property, 
to  wit:  a  part  of  the  head  write  of  Andrew  M.  Nelson  640  acres  lying 
and  situted  on  the  water  of  flat  creek  in  Erath  County,  Texas,  described 
as  follows,  beging  in  the  south  east  corner  Lara  Belle  owen  seventy  acre 
track,  a  black  jack  bears  N.  24  West  4  varas,  thence  S.  19  W.  409  for 
S.  E.  corner,  a  post  oake  for  corner,  thence  N.  71  W.  1108  vras,  thence 
S.  19  W.  36  varas,  thence  N.  71  W.  236  varas,  a  rock  for  corner,  thence 
N.  19  W.  855  varas  a  rock  for  corner,  black  jack  brs  S.  63  W.  2  varas, 
thence  N.  71  E.  1344  vrs  to  the  place  of  beginning,  containing  one  hun- 
dred and  one  and  one  half  acres  of  land.  Now  the  conditions  of  this 
contract  or  deed  is  that  6.  A.  Jones  and  MaTy  J.  Jones  is  to  have  full 
controle  of  the  above  described  land  during  their  natural  life  time,  or 
either  one  of  them  if  one  dies  the  other  holds  the  same  as  if  boath  was 
living,  and  reserve  the  write  to  sell  same  as  tho  this  deed  never  had 
bur  mad,  and  sold  or  exchanged  for  any  other  land  and  owened,  it  is  to 
hold  good  to  R.  W.  Jones,  H.  T.  Jones  in  place  of  the  described  land  in 
this  deed  if  not  sold  in  our  life  time  this  deed  hold  good,  together  with 
all  and  singular  the  rights,  membere,  improvements,  hereditaments  and 
appurtenances  to  the  same  belonging  or  in  any  wise  incident  or  apper- 
taining. 

'To  have  and  to  hold  all  and  singular  the  premises  above  mentioned, 
unto  the  said  R.  W.  Jones,  H.  T.  Jones,  heirs  and  assigns  forever;  and 
we  do  hereby  bind  ourselves,  heirs,  executors  and  administrators  to  war- 
rant and  forever  defend  all  and  singular  the  said  premises  unto  the  said 
R.  W.  Jones,  H.  T.  Jones,  heirs  and  assigns,  against  every  person  whom- 
soever lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  our  hands  at  DeLeon,  this  30th  day  of  July,  A.  D.  1896. 
G.  A.  Jones,  Mary  J.  Jones." 

The  land  described  in  the  deed  was  the  separate  property  of  Mary  J. 
Jones,  who,  together  with  G.  A.  Jones,  continued  to  occupy  it  as  a  home- 
stead until  about  February  28,  1897,  when  G.  A.  Jones  died.  Two  days 
thereafter,  March  1,  1897,  Mary  J.  Jones  delivered  the  deed  to  appel- 
lees, saying  "Here  is  your  deed,  take  your  land,"  and  appellees  soon 
thereafter  caused  the  deed  to  be  recorded  and  went  into  possession, 
which  has  been  held  by  them  ever  since.  At  one  time  thereafter  Mary 
J.  Jones  also  refused  to  pay  for  some  improvements  placed  on  the  land 
in  controversy  on  the  ground  that  the  land  belonged  to  appellees. 

On  December  1,  1900,  Mary  J.  Jones  executed  and  delivered  to  appel- 
lants M.  A.  Hamilton  and  B.  O.  Hawkins  her  general  warranty  deed  in 
form  sufficient  to  convey  the  same  land  described  in  the  deed  to  appel- 
lees.    Being  denied  possession,  this  suit  was  instituted  by  them. 

The  court  concluded,  "that  the  exception  clause  in  said  deed  from 
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Mary  Jane  Jones,  and  her  husband  G.  A.  Jones,  of  date  July  30th, 
1896,  to  the  defendants,  is  contradictory  to  and  repugnant  to  the  grant- 
ing and  habendum  clauses  in  the  balance  of  said  deed,  and  said  excep- 
tions is  therefore  void,"  and  hence  rendered  judgment  in  appellees' 
favor. 

We  concur  in  the  conclusion  reached  by  the  trial  judge.  Mary  J. 
Jones  was  a  feme  sole,  and  the  granting  and  habendum  clauses  in  the 
deed  to  appellees,  when  construed  in  the  light  of  the  circumstances  at 
and  subsequent  to  the  delivery  thereof,  as  may  be  done,  manifest  the  con- 
trolling intention  on  her  part  to  be  the  conveyance  of  an  estate  to  appel- 
lees in  presenti,  and  the  clause  of  the  deed  relied  upon  by  appellants 
as  authorizing  the  subsequent  conveyance  to  them  is  obviously  in  direct 
conflict  therewith,  and  must  give  way.  The  delivery  of  the  deed  and 
of  possession  and  control  to  appellees  evidence  the  purpose  of  Mary  J. 
Jones  at  the  time  it  first  took  effect  not  to  rely  upon  any  reserved  power 
to  control  and  sell.  She  could  not  both  convey,  .as  was  her  evident  pur- 
pose, and  at  the  same  time  reserve  all  potential  elements  of  absolute 
ownership.  The  excepting  clause  in  appellees'  deed  therefore  was  void. 
See  the  following  pertinent  authorities  in  support  of  the  conclusion 
reached:  Chester  v.  Breitling,  88  Texas,  586,  32  S.  W.  Rep.,  527; 
Epperson  v.  Mills,  19  Texas,  66 ;  Carleton  v.  Cameron,  54  Texas,  72 ; 
Ferguson  v.  Ferguson,  27  Texas,  340;  Fogarty  v.  Stack  (Tenn.),  8 
S.  W.  Rep.,  846;  McWilliams  v.  Ramsey,  23  Ala.,  813;  Chrisman  v. 
Wyatt,  7  Texas  Civ.  App.,  40 ;  Matthews  v.  Moses,  21  Texas  Civ.  App., 
494;  Martin  v.  Faries,  22  Texas  Civ,  App.,  539;  Leslie  v.  McKinney, 
38  S.  W.  Rep.,  378 ;  Pico  v.  Coleman,  47  Cal.,  65 ;  Jameson  v.  Balmer, 
20  Me.,  425,  and  authorities  cited  in  16  Century  Digest,  sees.  269,  439, 
464. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Chas.  F.  Orthwein's  Sons  v.  Wichita  Mill  and  Elevator 

Company. 

Decided  June  6,  1903. 

1.— Sale— Delivery  to  Carrier— Title  Passing. 

Where  there  is  an  oral  contract  for  the  sale  of  wheat,  and  the  wheat  is 
delivered  to  a  common  carrier  and  the  bill  of  lading  for  it  is  delivered  to  the 
buyer,  the  title  rests  in  him,  and  the  transportation  is  at  his  risk. 

2. — Same — Contract  Construed — Place  of  Delivery. 

Where  there  was  an  order  by  letter,  for  the  purchase  of  two  thousand 
bushels  of  "red  wheat,  new  crop,  at  65  cents  delivered  Galveston,  f.  o.  b.  — 

shipment  within  ten  days.     Delivery  at  ,"  and  the  seller  wrote  in  reply, 

"We  book  sale  to  you  of  2000  bushels  65  cents  Galveston,"  the  reference  to  Gal- 
veston was  one  of  price  only,  and  not  as  the  place  of  delivery,  and  upon  delivery 
to  the  carrier  the  title  passed  to  the  purchaser.  , 
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3. — Evidence — Written  Instrument  Construed. 

Where  a  written  contract  is  unambiguous,  the  admission  of  oral  evidence 
as  to  its  meaning  which  is  in  line  with  its  proper  legal  construction  is  harmless 
error. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

Hume  &  Hume  and  W.  P.  McLean,  for  appellants. 

Montgomery  &  Hughes,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  shipped  a  number  of  cars  of 
wheat  to  appellants  at  Galveston,  Texas,  all  of  which  were  either  de- 
stroyed or  damaged  in  the  great  storm  at  that  place  on  September  8, 
1900.  At  the  time  of  making  shipments  appellant  paid  or  advanced  the 
agreed  price  of  the  wheat,  less  certain  margins  which  were  reserved  to 
cover  any  possible  shortage  in  weights  or  errors  in  grades.  It  was  to 
recover  these  margins,  which  were  never  paid,  that  this  suit  was  insti- 
tuted. It  is  the  contention  of  appellee  that  the  title  to  the  wheat  had 
passed  to  appellants  at  the  ime  of  the  loss,  and  upon  this  view  the  trial 
court  rendered  judgment  in  its  favor.  Upon  the  other  hand  appellants 
contend  that  under  the  terms  of  the  contract  of  purchase  the  delivery 
had  not  been  completed,  and  that  the  loss  should  therefore  fall  upon 
appellee.  The  controversy  hinges  mainly  upon  the  construction  to  be 
placed  upon  a  letter  of  confirmation  written  by  appellants,  the  original 
of  which  has  been  brought  to  the  court  for  our  inspection.  The  letter 
is  partly  printed  and  partly  written, — the  written  part  we  italicize, — 
and  reads  as  follows: 

"Fort  Worth,  Texas,  Aug.  7,  1900. 
"Mr.  Frank  Kell,  Wichita  Falls,  Texas: 

"Dear  Sir. — We  confirm  purchase  from  you  to-day  of  cars 

2000  bushels,  No.  4  Red  Wheat,  new-  crop,  at  65  1-2  cents  delivered  Gal- 
veston, f.  o.  b. shipment  within  ten  days.    Delivery  at by 

Fort  Worth  or  Galveston  weights  and  grades.  Ship  to  Galveston,  care 
Texas  Star  Mills  Elevator.  Stop  at  Fort  Worth  C.  F.  O.  Son's  Elevator 
A  to  clean  and  don't  fail  to  note,  on  B.  L.  "For  Export."  Make  draft 
on  us,  B.  L.  attached,  at  Fort  Worth,  Texas,  leaving  fair  margin.  Ex- 
change to  be  paid  by  shipper. 

:A11  cars  must  be  loaded  to  full  capacity. 

In  referring  to  this  purchase,  please  use  Contract  No.  538. 

"Yours  truly, 
"Chas.  F.  Orthwein's  Sons. 

"Per  Butts. 

"No.  8  Wheat,  59  lbs.,  lc  off,  and  lc  additional  for  each  pound  below 
59.  No.  Jf.  Wheat,  51  lbs.  or  better,  4c  off,  lc  additional  for  each  pound 
below  51." 
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The  transaction  which  led  up  to  this  letter  was  as  follows:  On 
August  7,  1900,  Frank  Kell,  who  was  the  agent  of,  and  acting  for,  the 
mill  and  elevator  company,  called  up  the  agent  of  appellants  at  Fort 
Worth  by  telephone  and  asked  him  what  he  was  paying  for  wheat.  Ap- 
pellants' agent  replied,  "69y2  cents  Galveston."  Kell  then  asked  what 
difference  he  was  making  in  grades,  and  the  agent  replied  giving  the 
difference  in  price  of  the  different  grades,  and  telling  him  that  there  was 
4  cents  difference  between  number  2  and  number  4.  Kell  then  said  to 
him,  "I  book  you  2000  bushels  of  four,  soft,  65%  cents,  Galveston." 

On  the  same  day, — and  whether  before  or  after  the  sending  of  appel- 
lant's letter  the  record  does  not  disclose, — appellee  wrote  and  mailed 
to  appellants,  at  Fort  Worth,  the  following  letter: 

"Wichita  Falls,  Texas,  August  7,  1900. 
"Mess.  C.  F.  Orthwein's  Sons,  Fort  Worth,  Texas : 

"Gentlemen. — In  confirmation  of  your  phone  talk  to-day  we  book  sale 
to  you  2000  bushels,  4,  soft,  65%  cents,  Galveston. 

"Yours  truly, 
"Wichita  Mill  and  Elevator  Co., 

"Per  Kell." 

All  the  wheat  involved  was  sold  under  the  above  contract,  or  under 
contracts  identical  therewith  and  under  identically  the  same  circum- 
stances set  out,  save  only  a  difference  as  to  dates,  amounts,  grades  and 
prices.  Bills  of  lading  were  taken  in  the  name  of  appellee,  but  indorsed 
and  delivered  to  appellants  prior  to  the  loss. 

If  the  contract  of  purchase  was  oral, — and  we  are  inclined  to  the 
view  that  the  respective  letters  of  the  parties  were  but  a  confirmation 
of  the  already  completed  contract, — then  there  is  no  question  but  that 
the  ordinary  rule  obtains,  and  upon  the  delivery  of  the  wheat  to  the  com- 
mon carrier  and  the  indorsement  and  delivery  of  the  bill  of  lading  to 
the  appellants,  the  title  vested  in  them  and  the  transportation  was  at 
their  risk.  Missouri  P.  Ry.  Co.  v.  Heidenheimer,  82  Texas,  195;  Ney- 
meyer  Lumber  Co.  v.  Railway  Co.,  40  Law.  Rep.  Ann.,  534. 

It  will  be  observed  that  there  is  nothing  contained  in  appellee's  letter 
of  confirmation  which  would  in  any  manner  indicate  that  the  company 
understood  the  contract  to  be  for  Galveston  delivery.  Nor  do  we  con- 
strue appellants'  letter  to  be  of  different  meaning.  We  think  the  lan- 
guage, "651/2  cents  delivered  Galveston/'  means  the  price,  the  cost  to 
appellants,  of  the  wheat  at  that  place,  and  has  no  reference  to  the  place 
of  delivery.  See  Neymeyer  Lumber  Co.  v.  Railway  Co.,  supra,  and 
authorities  there  cited ;  Cameron  Mill  and  Elevator  Co.  v.  C.  F.  Orth- 
wein's  Sons,  120  Fed.  Rep.,  463.  We  are  strengthened  in  this  view  by 
the  fact  that  the  very  letter  relied  upon  by  appellants  to  show  a  con- 
tract for  delivery  at  Galveston  is  silent  as  to  the  place  of  delivery, 
although  the  printed  skeleton  contains  a  blank  space  to  be  filled  in  where 
there  is  a  contract  place  of  delivery.     We  think  this  is  significant,  indi- 
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eating  that  the  place  of  delivery  was  not  thought  to  be  important,  or  at 
least  not  stipulated,  and  that  the  preceding  expression,  65^  cents  de- 
livered at  Galveston,"  had  reference  to  price  only,  and  not  place  of  de- 
livery, as  already  stated. 

We  are  further  strengthened  in  this  view  by  the  fact  that  the  letter 
provides  for  a  stop  at  appellants'  elevator  at  Fort  Worth  to  be  cleaned. 
This  is  not  consonant  with  the  contention  that  the  risk  was  with  appel- 
lee. Directing  a  draft  to  be  drawn  with  bill  of  lading  attached  also 
evidenced  an  intention  to  take  title  to  the  wheat  and  make  payment 
therefor.  The  fact  that  directions  were  given  to  leave  a  fair  margin  is 
unimportant  further  than  to  make  certain  that  no  overpayment  was 
made. 

This  being  our  construction  of  the  letter,  it  follows  that  even  though 
the  same  is  unambiguous,  and  oral  evidence  in  explanation  thereof  not 
admissible,  yet  as  the  testimony  of  the  witness  Kell  was  in  favor  of  this 
construction,  no  harm  could  have  resulted  therefrom. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Supreme  Euling  of  the  Fraternal  Mystic  Circle  v. 

Mrs.  L.  P.  Crawford. 

Decided  June  6,  1903. 

1. — Benefit  Insurance — Membership— Initiation — Waiver. 

Where  the  deceased  never  appeared  before  the  local  lodge  of  a  fraternal 
insurance  order  for  initiation  and  was*  never  initiated  into  the  order,  but  the 
order,  with  full  knowledge  of  this  fact,  received  all  his  assessments  and  dues 
and  delivered  to  him  the  benefit  certificate,  it  could  not  question  his  member- 
ship on  that  ground,  as  the  initiation  had  been  waived. 

2. — Same — Medical  Examination. 

Evidence  considered  and  held  to  warrant  a  finding  that  there  was  a  suffi- 
cient medical  examination  of  an  applicant  made  under  authority  of  the  order. 

3. — Same — Answers  of  Application — Warranty — Opinion. 

It  seems  that  the  answer  of  an  applicant  for  life  insurance,  that  he  has 
never  had  any  serious  illness,  should  be  considered  as  a  mere  expression  of 
opinion  as  to  the  character  of  the  sickness,  and  should  not  avoid  the  policy,  even 
though  untrue  and  made  a  warranty,  if  the  applicant  did  not  know  its  falsity. 

4. — Same. 

Evidence  held  to  warrant  a  finding  that  the  applicant  did  not  have  tuber- 
culosis at  the  time  of  the  examination,  although  he  afterwards  died  of  it. 

Appeal  from  the  District  Court  of  Parker.     Tried  below  before  Hon. 
J.  W.  Patterson. 

McCall  &  Temple  and  W.  D.  Williams,  for  appellant. 

J.  M.  Richards,  for  appellee. 
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SPEER,  Associate  Justice. — Appellee  is  the  surviving  widow  of 
W.  H.  Crawford,  deceased,  and  appellant  is  a  fraternal  insurance  order 
chartered  under  the  laws  of  the  State  of  Pennsylvania,  having  agents 
and  subordinate  rulings  or  lodges  in  this  State.  The  suit  was  instituted 
by  appellee  as  beneficiary  in  a  benefit  fund  certificate  issued  by  appel- 
lant to  her  deceased  husband;  and  the  defenses  were,  general  denial, 
nonmembership  in  the  order,  and  pleas  of  fraud  and  false  statements 
upon  the  part  of  deceased  in  his  applications  for  membership  and  rein- 
statement in  the  local  ruling. 

Appellee  replied  by  plea  of  estoppel  to  appellant's  right  to  deny  de- 
ceased's membership.  Upon  a  trial  before  the  court  judgment  was 
entered  in  favor  of  appellee  for  the  amount  of  the  certificate,  and  the 
insurance  order  appeals. 

The  first  assignment  of  error  is  that  the  court  erred  in  rendering 
judgment  against  appellant  because  deceased  was  never  initiated  into 
the  Fraternal  Mystic  Circle. 

The  evidence  does  show  that  deceased  never  appeared  before  the  local 
ruling  for  initiation,  and  was  never  initiated  into  the  order,  but  it  fur- 
ther appears  that  with  a  full  knowledge  of  this  fact  the  ruling  received 
all  his  assessments  and  dues  and  delivered  to  him  the  benefit  certificate. 
We  think  that  in  thus  treating  him  as  a  member,  and  in  delivering  to 
him  the  certificate,  the  appellant  can  not  be  heard  to  question  his  mem- 
bership. It  has  waived  the  matter.  Order  of  Columbus  v.  Fuqua,  1 
Texas  Ct.  Rep.,  639;  McCorkle  v.  Association,  71  Texas,  149;  Knights 
of  Pythias  of  the  World  v.  Bridges,  15  Texas  Civ.  App.,  196,  39  S.  W. 
Rep.,  333. 

The  second  and  third  assignments  complain  that  deceased  never  hav- 
ing been  duly  examined  by  an  authorized  medical  examiner  of  the  order, 
the  judgment  was  for  that  reason  erroneous.  The  laws  of  the  order 
provide  that,  "No  examinations  for  the  order  shall  be  legal  unless  made 
by  an  examiner  approved  by  the  supreme  medical  director/'  and  it  seems 
that  there  was  such  approved  examiner,  one  Dr.  W.  W.  Wilkes,  at  Waco, 
where  deceased  applied  for  membership  and  was  examined,  whose  name 
is  subscribed  to  the  report  of  the  medicaL  examination  of  the  deceased. 
He  denies  that  he  made  the  examination,  but  admits  that  he  probably 
signed  the  report  at  the  instance  of  Dr.  Southworth,  a  deputy  organizer 
for  the  order.  Dr.  Southworth  testified  that  Dr.  Wilkes  was  present 
during  the  latter  part  of  the  examination  and  signed  the  report.  He 
further  testified  that  he  examined  deceased  himself,  through  an  arrange- 
ment with  the  State  deputy  of  the  order,  by  which  he,  Southworth,  was 
to  examine  his  own  applicants  for  membership  and  to  have  physicians 
of  his  own  selection  to  sign  the  reports,  which  were  to  be  approved  with- 
out further  examination,  and  that  he  had  examined  many  of  his  appli- 
cants and  never  heard  the  matter  questioned.  In  this  state  of  the  evi- 
dence we  can  not  say  the  examination  was  not  sufficient. 

Appellant  complains  that  certain  answers  of  deceased  to  the  medical 
examiner,  the  truthfulness  of  which  by  the  terms  of  the  certificate  he 


Supreme  Ruling  v.  Crawford.  605 

had  warranted,  were  in  fact  false  and  a  concealment  of  the  real  facts, 
and  that  he  knew  them  to  be  false  and  incomplete,  notably  to  the  fourth 
and  seventh  questions  which  were :  "4.  Have  you  had  any  serious  ill- 
ness, local  disease,  or  personal  injury?"  to  which  he  answered  "No." 
"7.  Have  you  ever  been  subject  to,  or  had  any  of  the  following  dis- 
orders or  diseases :  Disease  of  the  lung ;  pleurisy ;  pneumonia  or  inflam- 
mation of  the  lungs  ?"  to  each  of  which  the  deceased  answered  "No." 

It  seems  to  us  that  the  answer  of  an  applicant  for  life  insurance  upon 
his  own  life,  that  he  has  never  had  any  serious  illness,  should  be  con- 
sidered as  a  mere  expression  of  opinion  as  to  the  character  of  the  sick- 
ness and  should  not  avoid  the  policy,  even  though  such  answer  was  un- 
true, provided,  of  course,  the  applicant  did  not  know  of  its  falsity.  The 
form  of  the  question  necessarily  calls  for  an  opinion,  and  an  agreement 
to  warrant  the  truthfulness  of  the  answer  is  no  more  than  to  warrant 
that  the  applicant  will  make  a  bona  fide  answer  as  to  his  opinion  of  the 
character  of  his  ailment.  See  Hogle  v.  Insurance  Co.,  29  N.  Y.  Super. 
Ct.,  567;  Illinois  Mas.  Ben.  Soc.  v.  Winthrop,  85  111.,  537;  Bacon  on 
Ben.  Soc,  sec.  234.  But  whether  this  be  the  true  doctrine  or  not,  we 
are  not  prepared  to  hold  that  there  is  not  sufficient  evidence  in  the 
record  to  support  a  finding  that  the  answers  of  deceased  were  true. 
There  is  evidence  tending  to  show  that  he  was  suffering  from  tuberculo- 
sis, and  had  had  pleuro-pneumonia  at  the  time  he  made  the  several 
answers  and  warranties.  But  the  physicians  who  testified  for  appellant 
say  that  because  deceased  died  of  general  tuberculosis  they  attributed 
his  former  illness  to  a  tubercular  origin.  In  answer  to  the  question 
whether  or  not  he  had  been  professionally  treated  by  a  physician  for 
sickness  in  the  past  five  years,  deceased  replied  that  he  had,  for  "la 
grippe,"  and  gave  the  name  and  residence  of  the  physician  who  treated 
him.  This  physician  testified  that  his  lungs  were  not  seriously  attacked 
till  just  before  his  death,  which  occurred  in  October,  1901,  while  the 
representations  of  deceased  were  made  in  March  and  May  preceding. 
Dr.  Southworth  testified  that  he  examined  deceased  thoroughly  and 
found  him  all  right, — as  sound  as  a  dollar.  Appellee  testified  that 
deceased  had  a  spell  of  la  grippe  in  June  or  July,  1900,  and  was  con- 
fined to  his  bed  for  a  week  or  ten  days,  though  this  sickness  was  not 
serious  or  dangerous,  and  was  again  sick  in  April,  1901,  for  about  five 
xiays,  but  that  she  did  not  consider  this  at  all  serious  or  dangerous,  and 
that  he  was  soon  out  and  attending  to  his  business  as  usual,  and  that  he 
was  in  good  health  from  about  May  1,  1901,  to  last  of  August,  1901. 
That  6he  never  heard  either  of  his  physicians  say  that  he  had  general 
tuberculosis  or  consumption  until  after  his  death.  That  she  never 
heard  her  husband  complain  of  lung  trouble. 

We  think  from  this  and  other  similar  testimony  contained  in  the 
record  that  the  trial  court  was  warranted  in  finding  that  deceased's 
various  answers  and  warranties  complained  of  were  true. 

This  disposes  of  all  assignments  of  error  but  the  fifth,  which  is  to 
the  effect  that  the  court  erred  in  not  finding  for  defendant  because  the 
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evidence  shows  a  conspiracy  upon  the  part  of  Crawford  and  Southworth 
to  defraud  the  appellant  order.  But  after  having  carefully  examined 
the  testimony  we  conclude  that  this  assignment  too  should  be  overruled. 
The  deceased  was  a  traveling  salesman,  and  while  at  Waco  on  business 
met  Dr.  Southworth,  whom  he  had  formerly  known,  and  there  under- 
went the  examination  and  applied  for  membership  in  the  local  ruling. 
This  is  probably  sufficient-  explanation  of  his  not  applying  to  the  local 
ruling  in  his  home  city,  Weatherford,  Texas.  While  the  evidence  raises 
a  probable  suspicion  of  fraud,  it  lacks  that  certainty  or  conclusiveness 
which  would  require  of  us  a  reversal  of  the  trial  court's  judgment  upon 
this  issue. 

Appellee's  cross-assignment  of  error  is  also  overruled,  and  the  judg- 
ment of  the  District  Court  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Port  Worth  &  Eio  Grande  Railway  Company  v. 

G.  T.  &  Guy  W.  Greer. 

Decided  June  6,  1903. 

1.— Railroads— Signals  at  Crossing. 

The  statute  requiring  that  the  whistle  shall  be  blown  and  the  bell  rung  at 
the  distance  of  at  least  eighty  rods  from  a  public  crossing  and  the  bell  kept 
ringing  until  the  crossing  is  passed,  requires  that  the  bell  be  rung  although  the 
train  starts  from  a  point  within  less  than  eighty  rods  of  the  crossing. 

2. — Market  Value — Charge — Harmless  Error. 

Where  no  'difference  was  shown  in  the  evidence  between  the  value  and  the 
market  value  of  the  property  injured  by  an  engine  through  a  collision  there- 
with, a  failure  of  the  charge  to  employ  the  term  "market  value"  in  defining 
the  measure  of  damages  was  not  reversible  error. 

3. — Negligence— Joint  Parties — Charge— Harmless  Error. 

Where  the  charge  instructed  the  jury  to  find  against  the  plaintiff '  whose 
negligence  contributed  to  his  injury,  its  failure  to  instruct — the  evidence  showing 
that  both  plaintiffs  were  traveling  together  at  the  time  of  the  collision  with 
their  vehicle — that  the  negligence  of  either  should  be  imputed  to  the  other, 
if  error,  was  rendered  harmless  by  the  fact  that  the  jury,  in  finding  a  verdict 
for  each  plaintiff  under  the  charge  given,  must  have  found  that  neither  was 
guilty  of  negligence. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson. 

West,  Chapman  &  West,  for  appellant. 

McLean,  Booth  &  Morton,  for  appellees. 

STEPHENS,  Associate  Justice. — For  a  statement  of  the  case  see 
the  opinion  on  former  appeal.  29  Texas  Civ.  App.,  561,  5  Texas  Ct. 
Rep.,  541 ;  69  S.  W.  Rep.,  421. 
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The  train  which  collided  with  the  wagon  in  which  appellees  were 
riding  along  Adams  Street  in  Fort  Worth  was  less  than  eighty  rods 
from  the  crossing  when  it  started,  and  it  is  therefore  contended  that 
article  4507  of  the  Revised  Statutes  was  wholly  inapplicable  to  this 
case.  It  was  held  on  the  former  appeal  that  this  article  did  not  require 
the  whistle  to  be  blown  within  eighty  rods  of  the  crossing,  but  it  does, 
we  think,  require  the  bell  to  be  rung  in  such  case,  and  this  construction 
seems  to  have  been  sanctioned  by  the  Supreme  Court  in  Missouri  K.  & 
T.  Ry.  Co.  v.  Magee,  92  Texas,  620,  50  S.  W.  Rep.,  1014.  The  court 
did  not,  therefore,  err  on  the  last  trial,  as  assigned,  in  so  charging  the 
jury. 

In  submitting  the  measure  of  damages  as  to  the  wagon  and  team  the 
court  instructed  the  jury  to  allow  the  value  of  the  property  destroyed, 
and  the  difference  in  value  before  and  after  the  collision  of  the  property 
injured,  and  because  the  usual  terms  "market  value"  were  not  em- 
ployed, error  is  assigned  to  the  charge.  Nothing  was  said  by  the  wit- 
nesses as  to  the  market  value,  but  the  owner  of  the  property  was  allowed, 
without  objection,  to  state  in  general  terms  the  value  of  the  wagon  and 
harness  destroyed  and  the  reduction  in  value  of  the  team  injured,  and 
there  seems  to  have  been  no  controversy  on  this  point.  If  there  was  any 
difference  between  value  and  market  value,  it  should  have  been  devel- 
oped on  the  trial  below,  and  it  is  too  late  now  to  raise  such  an  issue. 

The  improper  use  of  "and"  in  the  fifth  paragraph  of  the  charge  has 
apparently  led  counsel  for  appellant  into  an  erroneous  construction  of 
that  paragraph,  as  will  be  seen  from  the  fourth  assignment  of  error ;  but 
as  the  use  of  this  word  was  evidently  due  to  inadvertence,  as  is  apparent 
from  the  context  and  the  third  paragraph,  we  hardly  think  it  could  have 
misled  the  jury. 

The  objection  to  the  fourth  and  seventh  paragraphs  on  account  of  the 
use  of  the  word  "contributed"  is  equally  untenable. 

The  seventh  paragraph  is  further  objected  to  on  the  ground  that  it 
instructed  the  jury  to  find  against  the  plaintiff,  whose  negligence  con- 
tributed to  his  injury,  and  error  is  assigned  to  the  refusal  of  the  fifth 
special  charge — which,  hoewver,  was  not  requested  till  the  jury  had  re- 
tired to  make  up  their  verdict— on  substantially  the  6ame  ground,  the 
contention  being  that,  as  both  plaintiffs  were  traveling  together,  the  neg- 
ligence of  either  should  be  imputed  to  the  other.  It  is  a  sufficient  answer 
to  this  contention  that  the  jury,  under  the  charge  given,  in  finding  a 
verdict  for  each  of  them,  must  have  found  that  neither  of  them  was 
guilty  of  negligence. 

No  complaint  is  made  of  the  insufficiency  of  the  evidence  to  sustain 
the  verdict  in  any  respect,  and,  as  the  foregoing  conclusions  dispose  of  all 
the  assignments  of  error,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Lancaster  Cotton  Oil  Company  v.  Ernest  T.  White. 

Decided  June  6,  1903. 

1. — Master  and  Servant — Defective  Appliance — Negligence— Personal  Injury. 

In  an  action  by  a  servant  to  recover  damages  for  personal  injury  caused  by 
a  defect  in  a  machine  furnished  for  his  use,  it  was  error  for  the  court  to  refuse 
a  charge  requested  by  the  defendant  to  the  effect  that  it  was  not  an  insurer  of 
the  machine,  but  that  it  was  defendant's  duty  to  plaintiff  to  exercise  such  care 
as  an  ordinarily  prudent  person  would  have  used  under  the  same  circumstances 
to  see  that  the  machine  was  reasonably  safe,  and  if  this  duty  had  been  dis- 
charged, the  verdict  should  be  for  the  defendant. 

2.— Same— Charge — Safe  Condition. 

Such  requested  charge  was  not  incorrect  in  stating  that  it  was  defendant's 
duty  to  use  ordinary  care  to  have  the  machine  in  a  reasonably  safe  condition, 
instead  of  "an  actually  safe  condition." 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

Etheridge  &  Baker,  for  appellant 

Turney  &  Lewis  and  Louis  Wood,  for  appellfee. 

TEMPLETON,  Associate  Justice. — This  suit  was  brought  by 
Ernest  T.  White  against  the  Lancaster  Cotton  Oil  Company  to  recover 
damages  on  account  of  the  loss  of  his  left  hand  while  engaged  in  the 
service  of  the  company.  The  plaintiff  was  injured  while  working  at  a 
cake-forming  machine.  The  accident  was  caused  by  the  block  which 
pressed  the  meal  into  cake  coming  down  on  his  hand  while  he  was  in 
the  act  of  removing  a  cake  from  the  cake-former.  The  block  was  in- 
tended to  be  held  suspended  above  the  cake  by  an  automatic  catch  while 
the  cake  was  being  removed.  It  was  alleged  in  the  petition  that  the 
catch  was  defective,  and  that  the  block  was  thereby  caused  to  fall  or 
come  down  unexpectedly  and  without  the  intervention  of  the  operator. 
The  defenses  were,  no  defect  and  contributory  negligence.  A  jury 
awarded  the  plaintiff  damages  in  the  sum  of  $700. 

Complaint  is  made  of  the  action  of  the  trial  court  in  refusing  a  special 
charge,  asked  by  the  defendant,  which  reads  thus :  "You  are  instructed 
that  the  defendant  was  not  an  insurer  of  the  safety  of  the  cake-former, 
whereupon  the  plaintiff  was  hurt,  but  it  was  the  duty  of  the  defendant  to 
the  plaintiff  to  exercise  such  care  as  an  ordinarily  prudent  person  would 
have  used  under  the  same  circumstances  to  see  that  said  machine  was 
reasonably  safe,  and  if  the  defendant  discharged  its  duty  to  the  plaintiff 
in  this -respect,  you  will  return  a  verdict  for  the  defendant."  This 
charge  was  a  substantially  correct  statement  of  the  law,  and  should  have 
been  given.  Appellee  insists  that  the  issue  was  sufficiently  covered  by 
the  instructions  embraced  in  the  main  charge,  but  we  do  not  think  so. 
The  jury  was  instructed  that  "It  was  the  duty  of  the  defendant  com- 
pany to  exercise  such  care  as  a  person  of  ordinary  prudence  would  have 
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exercised  under  similar  circumstances  to  see  that  the  machinery  with 
which  the  plaintiff  was  working  was  reasonably  safe;"  and  that  "the 
plaintiff  had  a  right  to  assume  that  the  machinery  was  in  good  order 
and  would  properly  do  the  work  for  which  it  was  intended,  and  if  you 
find  and  believe  from  the  evidence  that  the  defendant  failed  to  exercise 
that  degree  of  care  mentioned  in  the  first  paragraph  of  this  charge 
{referring  to  the  paragraph  just  quoted]  to  see  that  the  machinery  was 
in  good  condition,  and  you  further  find  that  the  machinery  was  not  in 
good  condition,  but  defective,  and  that  the  plaintiff  was  thereby  injured 
while  in  the  exercise  of  that  care  for  his  own  safety  which  a  person  of 
ordinary  prudence  would  have  exercised  under  similar  circumstances, 
you  will  find  for  plaintiff."  The  other  instructions  given  to  the  jury 
did  not  relate  to  the  issue  of  negligence  on  the  part  of  the  defendant. 

The  special  charge  included  two  propositions  which  were  not  em- 
bodied in  the  main  charge.  They  were  (1)  that  the  defendant  was  not 
an  insurer  of  the  safety  of  the  machinery,  and  (2)  that  the  defendant 
was  entitled  to  a  verdict  if  it  had  used  ordinary  care  to  have  the  ma- 
chine in  a  reasonably  safe,  condition.  It  is  not  usually  necessary  to  give 
the  first  proposition  in  charge,  but  it  was  undoubtedly  error  to  refuse  to 
direct  the  jury  to  find  for  defendant  if  they  believed  that  the  defendant 
had  used  ordinary  care  in  respect  to  the  machine.  No  such  instruction 
was  contained  in  the  main  charge.  The  jury  were  instructed  to  return 
a  verdict  for  the  plaintiff  if  they  found  that  the  defendant  had  failed 
to  use  ordinary  care,  but  was  not  informed  what  they  should  do  in  case 
they  believed  that  the  defendant  had  exercised  such  care.  The  main 
charge  is  so  meager  and  the  "evidence  so  inconclusive  that  the  slightest 
error  can  not  be  disregarded.  The  only  evidence  tending  to  show  the 
existence  of  any  defect  in  the  machine  was  that  of  the  plaintiff  himself, 
who  testified  that  the  cake  had  been  pressed  and  that  the  block  had 
/aised  up;  that  he  put  in  his  hand  to  take  out  the  cake,  and  that  the 
block  came  down  on  it  without  .having  been  set  in  motion  by  the  opera- 
tor. The  inference  is  that  the  catch  was  defective,  or  the  block  would 
not  have  fallen.  On  the  other  hand,  the  defendant  provecl  by  a  num- 
ber of  witnesses  that  the  machine  was  new  and  was  of  standard  make; 
that  the  catch  was  never  known  to  fail  to  work  properly  at  any  other 
time,  and  that  the  machine  was  carefully  inspected  both  before  and 
after  the  accident  and  no  defect  discovered.  We  can  not  say  that  the 
refusal  of  the  special  charge  was  harmless  error. 

But  appellee  insists  that  the  special  charge  incorrectly  stated  the  law 
in  declaring  that  the  defendant  had  discharged  its  duty  if  it  had  used 
ordinary  care  to  have  the  machine  in  a  reasonably  safe  condition,  the 
contention  being  that  the  defendant  was  bound  to  use  ordinary  care  to 
have  the  machine  in  an  actually  safe  condition.  The  rule  is  frequently 
stated  in  the  language  of  the  special  charge,  and  such  statement  of  the 
rule  is  ordinarily  sufficient.  There  is  nothing  in  the  facts  of  this  case 
which  required  a  more  exact  statement  of  the   rule.     The  requested 
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charge  was  not  calculated  to  cause  the  jury  to  excuse  the  defendant  for 
a  failure  to  furnish  suitable  machinery  or  to  have  the  same  in  proper 
condition.  The  special  charge  followed  the  rule  declared  in  the  main 
charge,  and  we  think  the  objection  urged  by  the  appellee  is  without 
merit. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hillsboro  Oil  Company  v.  Citizens  National  Banc 

Decided  June  6,  1903. 

Usury — Contract  for  Compounding  Interest. 

A  contract  stipulating  that  interest  accruing  each  month  on  overdrafts  to  * 
bank  shall  be  due  and  payable  at  the  end  of  the  month,  and,  if  not  paid  then, 
shall  bear  interest  at  ten  per  cent  per  annum,  is  not  tainted  with  usury,  since 
it  is  permissible  to  so  contract  for  compounding  interest. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
W.  Poindexter. 

Vaughan  &  Works,  for  appellant. 

Wear,  Morrow  &  Smithdeal,  for  appellee. 

TEMPLETON,  Associate  Justice.— Suit  by  the  Hillsboro  Oil  Com- 
pany against  the  Citizens  National  Bank  of  Hillsboro,  Texas  to  recover 
the  statutory  penalty  on  account  of  the  collection  by  the  defendant  from 
the  plaintiff  of  interest  which  was  alleged  to  be  usurious.  A  jury  trial 
resulted  in  a  judgment  for  the  defendant. 

The  plaintiff  was  for  several  years  one  of  the  defendant's  customers. 
There  was  a  verbal  agreement  between  the  parties  that  the  plaintiff 
should  pay  interest  on  all  overdrafts  at  the  rate  of  10  per  cent  per  annum. 
In  keeping  the  account  the  defendant  charged  the  plaintiff  interest  at 
the  agreed  rate  on  the  daily  balances.  At  the  end  of  each  month  the 
interest  which  had  accrued  during  that  month  was  charged  to  the  plain- 
tiff's overdraft  account.  By  this  method  the  interest  was  compounded 
monthly. 

The  plaintiff's  suit  was  brought  on  the  theory  that  the  manner  in 
which  the  account  was  kept  enabled  the  defendant  to  collect  interest 
at  a  greater  rate  than  that  allowed  by  law.  The  contention  of  the  de- 
fendant was  that  the  interest  was  compounded  in  accordance  with  a 
contract  to  that  effect. 

The  court  instructed  the  jury  that  there  was  no  usury  in  the  trans- 
action if  the  plaintiff  contracted  that  the  interest  should  be  so  com- 
pounded. The  evidence  was  sufficient  to  warrant  a  finding  by  the  jury 
that  the  plaintiff  had  so  contracted. 
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If  there  was  a  contract  between  the  parties  that  the  interest  which 
accrued  each  month  should  be  due  and  payable  at  the  end  of  the  month, 
and,  if  not  paid  when  due,  should  bear  interest  at  the  agreed  rate  of 
10  per  cent  per  annum,  then  the  contract  was  not  usurious,  and  the 
plaintiff  was  bound  by  the  terms  of'  its  obligation.  The  compounding 
of  interest  in  that  way  was  permissible.  Crider  v.  Association,  89  Texas, 
597.  The  question  was  whether  such  contract  had  been  entered  into, 
not  whether  such  contract,  if  made,  was  a  scheme  and  device  to  cover 
up  usury.  It  was  lawful  for  the  parties  to  so  contract,  and  if  such  was 
the  real  contract  between  them,  the  affair  was  not  tainted  with  usury. 
There  was  no  evidence  tending  to  show  that  the  parties  agreed  in  fact 
that  the  interest  should  not  mature  monthly,  but  that  the  same  should 
be  declared  due  at  the  end  of  each  month  in  order  that  the  defendant 
might  thereby  be  enabled  to  receive  interest  in  excess  of  the  rate  allowed 
by  law.  The  contract  established  by  the  verdict  of  the  jury  was  valid 
in  its  terms,  and  no  presumptions  of  illegality  will  be  indulged  against 
it.  The  same  could  be  avoided  only  by  the  plaintiff  pleading  and  prov- 
ing that  the  real  contract  was  different,  and  was  violative  in  its  terms 
of  the  provisions  of  the  statute.  No  such  case  has  been  made,  and  the 
plaintiff  must  fail-in  its  suit.  In  view  of  this  holding,  the  other  ques- 
tions presented  are  not  material. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v. 

Coca  Cola  Company. 

Decided  June  6,  1903. 

1.— Injunction— Restraining  Justice  Court  Judgment. 

An  injunction  will  not  issue  to  restrain  the  execution  of  a  justice  court 
judgment — it  being  final  and  not  appealable  under  the  statute — where  the  court 
had  jurisdiction  and  the  object  of  the  injunction  suit  is  to  review  its  action. 

2. — Same— Fact  Case— Res  Adjudicata. 

A  justice  of  the  peace,  on  the  first  trial,  ruled  out  plaintiff's  sworn  account 
as  not  being  competent  evidence,  and  rendered  judgment  against  him.  Plaintiff 
sued  again  and  defendant  pleaded  res  adjudicata,  but  in  vain,  the  second  judg- 
ment being  for  plaintiff,  and  defendant  thereupon  sued  out  an  injunction  to  re- 
strain its  execution.  Held,  that  as  the  justice  had  jurisdiction  to  determine  the 
plea  interposed  and  the  amount  involved  was  less  than  $20,  plaintiff  was  with- 
out redress. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
Eichard  Morgan. 

W.  A.  Rhea,  Jr.,  and  Henry  &  Henry,  for  appellant. 

C.  W.  Lewilling  and  Dwight  L.  Lewilling,  for  appellee. 
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RAINEY,  Chief  Justice. — Appellant  instituted  this  6uit  in  the  dis- 
trict court  to  enjoin  the  execution  of  a  judgment  recovered  by  appellee 
in  the  justice  court  against  appellant.  A  temporary  injunction  was 
granted,  but  upon  final  hearing  said  injunction  was  dissolved,  and  the 
cause  dismissed  at  plaintiff's  cost. 

The  ground  alleged  for  injunction  was  that  the  judgment  sought 
be  enjoined  was  rendered  by  the  justice  upon  the  identical  cause  of 
action  that  had  been  adjudicated  between  the  same  parties  by  said  jus- 
tice at  a  former  date  and  final  judgment  rendered  for  appellant.  No 
controversy  exists  as  to  the  facts,  which  show  that  the  Coca  Cola  Com- 
pany instituted  suit  in  the  justice  court  to  recover  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  the  value  of  a  barrel  of  coca 
cola  which  was  alleged  to  have  been  lost  by  the  said  railway  company 
in  shipment,  the  value  being  less  than  $20.  On  a  hearing  of  the  cause 
final  judgment  was  rendered  in  favor  of  the  railway  company  and 
against  the  Coca  Cola  Company.  It  was  shown  that  this  suit  was  based 
on  a  sworn  account,  which  the  justice  thought  not  proper  evidence,  and, 
plaintiff  offering  no  other  testimony,  judgment  was  rendered  for  the 
defendant.  Subsequently  the  Coca  Cola  Company  brought  suit  against 
the  said  railway  company  on  the  identical  cause  of  action  before  the 
same  justice.  The  railway  company  interposed  as  a  defense,  among 
other  things,  the  former  judgment.  On  final  hearing  the  said  court  dis- 
regarded said  plea,  and  rendered  judgment  in  favor  of  the  Coca  Cola 
Company  and  against  the  railway  company.  It  is  the  execution  of  this 
last  mentioned  judgment  that  is  sought  to  be  enjoined. 

The  question  decisive  of  this  appeal  is,  whether  an  injunction  will  lie 
under  the  facts  stated?  It  is  settled  in  this  State  that  an  injunction 
will  not  issue  to  restrain  the  execution  of  a  judgment  rendered  by  a 
justice  of  the  peace — it  being  final  and  not  appealable  under  the  stat- 
ute— where  the  justice  had  jurisdiction  and  the  object  of  the  suit  is  for 
the  purpose  of  reviewing  his  action.  Odom  v.  McMahan,  67  Texas,  292 ; 
Railway  Co.  v.  Dowe,  70  Texas,  1. 

The  plea  of  res  adjudicata  having  been  interposed  in  the  second  suit, 
the  justice  had  jurisdiction  to  determine  the  issue  thus  raised,  and  hav- 
ing done  so,  it  matters  not  how  erroneous  his  decision,  it  was  final  under 
the  statute,  the  amount  in  controversy  and  the  amount  of  the  judgment 
being  less  than  $20.  The  court  having  jurisdiction  to  try  and  determine 
the  issue,  the  appellant  is  without  remedy,  and  was  not  entitled  to  redress 
by  injunction.    The  judgment  herein  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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St.  Louis  Southwestern  Railway  Company  of  Texas  v. 

V.  0.  Campbell. 

Decided  June  6,  1903. 

1. — Continuance — Admitting  the  Facts  to  be  Proved. 

An  application  for  a  continuance  on  account  of  the  absence  of  a  witness  is 
properly  overruled  where  the  facts  recited  therein  as  expected  to  be  proved  by  the 
witness  are  admitted  by  the  opposing  party  to  be  true. 

9. — Same — Evidence  Contradicting  Admission. 

Such  admission  does  not  include  disputable  inferences  deducible  from  the 
facts  admitted,  and  does  not  estop  the  party  making  it  from  introducing  other 
evidence  controverting  the  facts  to  be  so  inferred.    See  illustration. 

3.— Damages— Sickness  of  Child— Expenses— Railroads.        . 

Plaintiff  was  entitled  to  recover  expenses  incurred  in  consequence  of  the 
sickness  of  his  child  caused  by  its  being  compelled  to  ride  in  an  unwarmed  coach, 
and  a  charge  so  stating  did  not  conflict  with  another  instruction  not  to  allow 
plaintiff  anything  on  account  of  its  sufferings. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

E.  B.  Perkins  and  Perkins  &  Craddock,  for  appellant. 

Evans  &  Elder,  for  appellee. 

TEMPLETON,  Associate  Justice.— Suit  by  V.  0.  Campbell  against 
the  St.  Louis  Southwestern  Railway  Company  of  Texas  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him  in  consequence  of  his  wife 
and  child  being  made  sick  by  reason  of  being  compelled,  while  pas- 
sengers on  one  of  the  company's  trains,  to  ride  in  an  unwarmed  coach  in 
inclement  weather.  Verdict  and  judgment  for  the  plaintiff  for  $700. 
,  The  defendant  asked  for  a  continuance  on  account  of  the  absence  of  a 
sick  witness  who  had  been  duly  subpoenaed.  The  application  was  in 
proper  form,  and  showed  that  the  witness  was  expected  to  testify  to  cer- 
tain facts  which  were  material,  but  the  plaintiff  admitted  that  the  alleged 
facts  were  true,  and  the  application  was  overruled.  Appellant  contends 
that  it  was  entitled  to  have  the  application  granted  as  a  matter  of  right, 
regardless  of  the  admission.  We  do  not  concur  in  the  contention.  The 
jury  was  instructed  that  the  plaintiff  had  admitted  the  truth  of  the  facts 
set  out  in  the  application,  and  that  the  said  facts  must  be  taken  as  true. 
The  admission,  followed  by  such  instruction,  rendered  the  presence  of 
the  witness  wholly  unnecessary. 

It  was  while  Mrs.  Campbell  and  her  child  were  on  a  journey  from 
Neyland,  Texas,  to  Birmingham,  Ala.,  that  they  were  subjected  to  the 
exposure  of  which  the  plaintiff  complains.  They  left  Neyland  on  De- 
cember 20,  1899,  and  returned  on  January  20,  1900.  Objection  was 
made  by  the  defendant  to  the  introduction  of  evidence  tending  to  shgw 
that  Mrs.  Campbell  and  her  child  were  sick  while  in  Alabama,  the 
ground  of  the  objection  being  that  such  evidence  was  contradictory  of 
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the  facts  which  the  plaintiff  had  admitted  to  be  true.  The  admission 
was  to  the  effect  that  the  witness  for  whom  the  continuance  was  sought 
saw  Mrs.  Campbell  and  her  child  on  the  day  of  their  return  and  again  on 
the  following  evening;  that  they  seemed  to  be  in  good  health;  that  they 
did  not  complain  of  being  sick  and  did  not  appear  to  have  been  sick ; 
that  Mrs.  Campbell  said  that  she  had  a  good  time  on  the  trip;  that  the 
witness  was  requested  to  sit  up  with  the  Campbells  and  give  them  med- 
icine in  order  that  they  might  be  enabled  to  "get  the  defendant."  The 
admitted  facts  tended  to  show  that  the  plaintiff's  wife  and  child  were 
not  sick  while  in  Alabama,  but  were  not  conclusive  of  the  question. 
They  might  have  been  sick,  notwithstanding  the  existence  of  the  ad- 
mitted facts,  and  the  admission  can  not  be  held  to  have  included  the 
disputable  inferences  deducible  from  the  facts  admitted.  The  jury  was 
instructed  to  accept  the  admitted  facts  as  true  and  to  disregard  all  evi- 
dence in  conflict  therewith.  In  view  of  such  instruction  the  jury  can 
not  have  found  that  there  was  a  conflict  between  the  facts  admitted  and 
the  evidence  introduced  over  the  objection  of  the  defendant  and  followed 
the  said  evidence  in  preference  to  the  admission.  The  objection  to  the 
evidence  wafc  properly  overruled. 

Complaint  is  made  of  the  action  of  the  trial  court  in  submitting  to 
the  jury  as  a  basis,  in  part,  of  the  plaintiff's  right  to  recover,  the  issue 
as  to  whether  the  plaintiff's  child  was  made  'sick  by  reason  of  being 
exposed  to  cold  while  on  the  defendant's  train,  and  in  charging  the  jury 
that  the  plaintiff  could  not  recover  anything  on  account  of  the  sickness 
and  suffering  of  the  child.  The  complaint  is  based  on  the  theory  that 
the  said  charges  were  confusing,  if  not  conflicting.  The  plaintiff  did 
not  sue  to  recover  damages  for  injuries  to  the  child,  but  only  the  expenses 
incurred  by  him  in  consequence  of  the  child's  sickness.  Before  he  could 
recover  such  expenses  he  was  bound  to  show  that  the  child  was  exposed 
to  cold  and  thereby  made  sick  as  a  result  of  the  defendant's  negligence, 
and  that  the  expenses  were  made  necessary  by  reason  of  the  sickness  60 
occasioned.  The  court  correctly  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  such  expenses,  if  the  evidence  established  the  facts 
enumerated,  and  properly  protected  the  defendant  against  a  recovery  for 
injuries  to  the  child  by  instructing  the  jury  not  to  allow  the  plaintiff 
anything  on  account  of  its  sufferings.  The  two  instructions  are  not  in 
the  least  conflicting. 

The  remaining  assignments  of  error  attack  the  evidence  as  not  being 
sufficient  to  warrant  the  verdict.  The  evidence  authorized  the  conclu- 
sion that  Mrs.  Campbell  and  her  child  were  compelled,  on  account  of 
the  negligence  of  the  railway  company,  to  ride  in  a  coach  that  was  not 
heated  in  disagreeably  cold  weather,  and  that  they  suffered  injury  as  a 
result  of  such  negligence.  The  extent  of  the  injury  was  peculiarly  a 
question  for  the  jury,  and  we  can  not  say  that  the  verdict  in  that  respect 
was  not  justified. 

The  judgment  is  affirmed.  **       , 

Writ  of  error  refused. 
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Beaumont  Improvement  Company  v.  Clarinda  Carr  et  al. 

Decided  June  8,  1903. 

1. — Appeal— Statement  of  Facta. 

The  appellate  court  will  not  consider  assignments  of  error  involving  issues 
of  fact,  or  dependent  on  the  status  of  the  facts,  where  there  is  no  statement  of 
facts  in  the  record. 

2. — Same— Findings  of  Fact— Filing  After  Term. 

Where  findings  of  fact  by  the  trial  judge,  although  prepared  during  the 
term,  are  not  filed  until  after  the  expiration  of  the  term  at  which  the  case  waa 
tried,  they  can  not  be  considered  for  any  purpose. 

8. — Same— Evidence  Wanting. 

Where  plaintiff's  petition  in  trespass  to  try  title  set  out  a  certificate  of 
acknowledgment  in  a  deed  in  its  title,  alleging  that  defendants  claimed  it  to 
1 3  defective,  and. because  of  such  defect  were  claiming  the  land,  and  such  pleading 
was  met  by  a  general  denial,  and  there  were  neither  facts  nor  fact  findings  in 
the  record,  the  appellate  court  could  not  hold  that  a  judgment  in  defendants' 
favor  was  wrong,  since  it  was  not  made  to  appear  that  the  certificate  was  proven 
as  alleged. 

Error  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
J.  D.  Martin. 

Greer,  Qreer,  Nail  &  Parker  and  F.  J.  &  R.  C.  Duff,  for  plaintiff 
in  error. 

■ 

F.  0.  Morris  and  Oreer  &  Minor,  foT  defendants  in  error. 

GILL,  Associate  Justice. — This  6uit  was  brought  by  plaintiff  in 
error  in  the  form  of  an  action  of  trespass  to  try  title  to  recover  of  de- 
fendants in  error  fifty-six  acres  of  land  near  the  northern  limits  of  the 
city  of  Beaumont.  The  petition  alleged,  among  other  things,  that  the 
defendants  were  asserting  6ome  sort  of  claim  to  the  land  by  reason  of  an 
alleged  defect  in  a  certificate  of  acknowledgment  to  a  deed  from  Clarinda 
Carr  to  Joseph  Hebert,  under  whom  plaintiff  in  error  claims.  There 
was  a  prayer  for  the  correction  of  the  certificate. 

Defendant  in  error  F.  G.  Morris  answered  by  plea  of  not  guilty,  as- 
serted title  in  himself  to  half  the  land,  and  asked  that  his  title  be  quieted. 
He  also  pleaded  limitation  of  four  years  against  the  prayer  to  correct 
the  certificate.  His  answer  did  not  disclose  the  nature  or  source  of  his 
title. 

The  defendants  in  error  Votaw  and  Collins  answered  as  purchasers 
pendente  lite  from  the  heirs  of  Clarinda  Carr,  pleaded  not  guilty  and 
limitation  of  four  years,  and  prayed  that  their  title  to  a  half  interest  in 
the  land  be  quieted  both  as  against  plaintiff  and  their  codefendants. 
A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for  de- 
fendants in  error. 

The  record  does  not  contain  a  statement  of  facts,  hence  such  assign- 
ments as  involve  issues  of  fact,  or  are  dependent  upon  the  status  of  the 
^facts,  can  not  be  considered. 
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There  appears  in  the  record  an  agreement  of  the  parties  litigant' 
whereby  certain  fact*  are  admitted  and  proof  of  them  waived.  It  was 
contemplated  that  this  should  be  used  upon  the  trial  in  connection 
with  the  other  evidence  adduced.  It  is  not  made  to  appear  in  any  proper 
way  that  it  was  so  used,  unless  the  purported  findings  of  fact  of  the 
trial  court  may  be  properly  taken  into  consideration,  as  the  agreement  as 
to  facts  is  also  embodied  in  them. 

The  record  does  not  show  that  there  was  a  request  presented  to  the 
judge  for  conclusions  of  fact  and  law,  but  there  is  in  the  record  fact 
findings  prepared  and  filed  by  the  judge  who  tried  the  case.  Their  date 
indicates  that  they  were  actually  prepared  both  before  the  end  of  the 
trial  term  of  court  and  before  the  expiration  of  the  term  of  office  of 
the  judge  who  tried  the  case,  but  they  were  filed  with  the  clerk  of  the 
district  court  after  the  expiration  of  the  term  of  court  an$  of  the  term 
of  office  of  the  trial  judge.  His  successor  had  qualified  and  assumed 
control  of  the  court  prior  to  the  filing  of  the  conclusions. 

It  is  not  necessary  to  the  determination  of  this  appeal  that  we  should 
pass  upon  the  power  of  the  outgoing  judge  to  file  conclusions  of  fact 
and  law  after  the  expiration  of  his  term  of  office.  The  other  question 
presented  is  conclusive.  Findings  of  fact  filed  after  the  expiration  of 
the  term  of  the  court  at  which  the  cause  was  tried  can  not  be  considered 
for  any  purpose. 

The  fact  conclusions  of  a  trial  judge  are  the  basis  of  the  judgment 
which  he  renders.  They  are  analogous  to  a  special  verdict.  The  facts 
being  found,  the  judgment  follows  as  a  matter  of  law.  A  trial  court 
might  so  find  the  facts  as  to  justify  a  judgment  for  appellant,  and 
erroneously  render  a  judgment  for  appellee.  In  such  a  case  if  the  find- 
ings were  not  excepted  to  by  appellee,  the  judgment  would  not  only  be 
reversed  upon  appeal,  but  judgment  would  be  rendered  for  appellant  as 
an  inevitable  result  of  the  unquestioned  facts  found.  Drake  v.  David- 
son, 28  Texas  Civ.  App.,  184,  4  Texas  Ct.  Rep.,  380.  It  thus  becomes 
apparent  that  the  conclusions  must  be  filed  during  the  term.  Otherwise 
the  objecting  party  could  neither  record  his  objection  nor  secure  their 
amplification  or  correction.  It  follows,  therefore,  that  the  judgment  of 
the  trial  court  must  be  affirmed  unless  appellant's  contention  be  sound 
to  the  effect  that  the  pleadings  present  the  controlling  question,  and 
that  as  the  ruling  of  the  trial  court  upon  that  point  was  erroneous,  a 
review  of  that  ruling  should  reverse  the  judgment.  The  matter  upon 
which  this  contention  is  based  is  the  certificate  of  acknowledgment  to 
the  deed  to  Hebert.  The  form  of  this  certificate  is  set  out  in  the  peti- 
tion, but  as  the  pleading  was  met  by  a  general  denial  on  the  part  of  all 
the  defendants,  and  as  there  are  neither  facts  nor  fact  findings  in  the 
record,  we  can  not  say  the  certificate  was  proven  as  alleged. 

As  the  record  stands  no  reversible  error  is  presented.  The  judgment 
is  therefore  affirmed. 

Affirmed. 
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McLennan  County  v.  J.  W.  Frost  et  al. 

Decided  June  10,  1903. 

Fees  of  Office— Deputies — Firing  Salaries. 

An  order  of  the  county  judge  authorizing  and  fixing  the  salaries  of  nine 
deputies  for  the  county  assessor  was  a  sufficient  compliance  with  the  require- 
ments of  section  12  of  Act  of  June  16,  1897  (Laws,  25th  Leg.,  chap.  5,  p.  5)  though 
accompanied  by  a  proviso  that  the  office  should  yield  revenue  sufficient  to  pay 
the  sums  named;  the  pioviso  was  immaterial  and.  could  be  regarded  as  sur- 
plusage. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  M.  Surratt. 

Clark  &  BolingeTj  for  appellant. 

Taylor  &  Gallagher,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  suit  by  McLennan  County 
against  a  former  tax  assessor  for  a  debt,  the  principal  of  which  is  alleged 
to  be  $871.34,  the  county's  contention  being  that  the  defendant  had 
obtained  that  sum  from  the  county  in  excess  of  the  compensation  allowed 
him  by  law.  W.  S.  Frost,  J.  G.  Fennell  and  S.  C.  Brown  intervened, 
and  asserted  that  they,  having  acted  as  deputies  under  the  defendant 
Frost,  were  entitled  to  the'  fund  claimed  by  the  county. 

There  was  a  nonjury  trial,  resulting  in  a  judgment  against  the  county, 
and  judgment  for  the  interveners,  as  prayed  in  their  respective  pleas. 

The  jurisdiction  of  this  court  being  final,  we  are  not  required  to  file 
findings  of  fact.  However,  there  is  no  dispute  about  the' facts.  The 
main  contention  of  the  county  is  that  the  county  judge  had  not  author- 
ized the  county  assessor  to  employ  the  interveners  as  deputies,  and  allow 
them  the  compensation  claimed  in  this  case.  The  county  judge  made 
an  order  authorizing  the  county  assessor  to  appoint  nine  deputies  and 
three  assistants,  one  deputy  to  receive  a  salary  of  $100  per  month,  and 
each  of  the  others  $75  per  month,  provided  the  office  should  yield  rev- 
enue sufficient  to  pay  the  sums  named.  It  is  contended  on  behalf  of 
appellant  that  this  was  not  such  fixing  of  the  salaries  to  be  paid  to  the 
deputies  as  is  required  by  section  12  of  the  Act  of  June  16,  1897,  regu- 
lating the  fees  of  county  officers. 

This  contention  is  not  believed  to  be  sound.  In  our  opinion,  the 
proviso  embodied  in  the  county  judge's  order  fixing  the  salaries  was 
wholly  immaterial,  and  may  be  treated  as  surplusage.  If  the  proviso 
had  not  been  made  and  the  fees  and  commissions  allowed  by  law  had 
been  insufficient  to  pay  the  deputies  the  full  amount  of  their  salaries, 
the  result  would  have  been  the  same. 

All  of  the  questions  presented  in  appellant's  brief  have  received  due 

consideration,  and  our  conclusion  is  that  the  proper  judgment  was 

rendered,  and  it  will  be  affirmed.  .  ~        . 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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Abandonment. 

Of  homestead — temporary  absence — voting  elsewhere.    See  Homestead,  2. 
Of  school  land  as  working  forfeiture.    See  School  Land,  2. 
Of  location  (in  part)  by  corrected  field  notes.    See  Survey,  3. 

Abatement.  ■     . 

Of  action  for  injury  to  wife,  upon  her  death.    See  Action  for  Death,  1. 
Prayer  for  not  necessary,  and  judgment  for  held  not  too  indefinite.    See 
Nuisance,  2,  3. 

Absence. 

Presumption  of  death  from.    See  Death,  1. 

Acknowledgment. 

Where  the  certificate  of  an  officer,  since  dead,  to  the  acknowledgment  by  a 
married  woman  of  a  deed  of  homestead  property  was  impeached  by  the  un- 
supported testimony  of  the  wife  to  the  effect  that  the  deed  was  never  read 
or  explained  to  her  by  the  officer,  and  that  she  did  not  know  a  deed  was  then 
being  made,  and  on  this  latter  point  she  was  contradicted  by  other  witnesses, 
a  finding  upholding  the  deed  and  certificate  was  supported  by  the  evidence. 
Royals  v.  Lacey,  262. 

Act  of  God. 

No  defense  to  express  contract  of  bailment.     See  Bailment,  1. 
Galveston  storm  as.    See  Carriers  of  Freight,  4. 

Action  for  Death. 

1.  Where  a  husband  and  wife  brought  suit  for  personal  injuries  sustained 
by  the  wife,  and  pending -the  action  the  wife  died,  whereupon  the  husband 
amended,  setting  up  the  wife's  death  as  the  result  of  the  injurie3  and  seek- 
ing to  recover  the  damages  occasioned  to  himself  and  the  wife's  children 
by  her  death,  there  was  no  error  in  overruling  defendant's  plea  setting  up 
that  the  original  action  had  abated,  as  this  was  merely  an  abstract  question, 
plaintiff  having  the  right  to  set  up  by  amendment  an  entirely  new  cause  of 
action,  subject  only  to  payment  of  costs,  and  such  amendment  operated  as 
an  abandonment  of  the  action  for  personal  injuries.     Railway  v.  Boykin,  73. 

2.  In  the  suit  as  made  by  the  amendment  the  wife's  minor  children  were 
properly  joined  as  plaintiffs.    Id. 

3.  It  being  an  issue  in  such  action  as  to  whether  the  deceased  wife  had 
received  an  injury  at  all,  testimony  by  her  physician  that  while  making  an 
examination  of  her  she  stated  she  had  received  an  Injury  some  two  weeks 
before  that  had  caused  her  to  have  a  .miscarriage,  was  hearsay  and  inad- 
missible.   Id. 

4.  In  an  action  for  death  expenses  incurred  for  medical  treatment  need 
not  be  alleged  to  have  been  reasonable,  but  they  must  be  proved  to  have  been 
so  to  authorize  recovery  therefor.    Id. 

5.  Where  in  an  action  for  death  the  court  had  only  charged,  in  a  general 
way,  that  the  Jury,  if  they  found  for  plaintiffs,  could  award  them  such  a 
sum  as  would  reasonably  compensate  them  for  all  such  damages  as  are  the 
direct  result  of  the  death,  that  is,  such  sum  as  you  may  think  proportionate 
to  the  injury  resulting  to  them  from  the  death,  It  was  error  to  refuse  a  re- 
quested charge  to  the  effect  that  the  jury  should  allow  nothing  as  a  solace 
or  for  grief  for  the  death  qf  the  deceased,  although  such  damages  were  not 
specially  pleaded  by  plaintiffs.    Id. 

6.  Where,  in  an  action  for  death,  the  court  charged  that  the  measure  of 
damages  Is  such  sum  as  would  represent  the  value  of  the  deceased's  future  * 
earnings,  which  plaintiffs,  his  daughters,  had  a  reasonable  expectation  he 
would  have  contributed  to  them  had  he  lived,  such  charge  was  not  subject 
to  the  construction  that  plaintiffs  might  be  allowed  all  of  deceased's  future 
earnings.    Railway  v.  Bowles,   118. 
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Action  for  Death — continued. 

7.  It  was  competent  in  such  action  to  prove  the  age  of  the  deceased  by 
the  opinions  of  a  daughter,  and  of  another  person  who  had  known  him  a 
long  time,  both  testifying  as  to  his  appearance,  and  the  daughter  testifying 
that  his  age  was  not  in  the  family  Bible;  and  it  was  not  necessary  to  ac- 
count for  the  nonproduction  of  the  Bible  in  order  to  admit  such  opinion 
evidence.    Id. 

8.  Evidence  was  admissible  in  such  action  to  show  that  one  of  deceased's 
daughters  had  separated  from  her  husband  and  was,  at  the  time  of  his 
death,  on  her  way  to  him,  and  that  the  husband  of  another  daughter  was 
dying  of  consumption  and  unable  to  support  her,  as  bearing  on  the  question 
of  the  amount  they  might  reasonably  expect  that  he  would  have  contributed 
to  their  support.    Id. 

Actual  Settlement. 

See  School  Land,  1,  2,  11. 

Admissions. 
See  Continuance,  6,  7;  Opening  and  Conclusion,  1. 

Adverse  Possession. 

After  Judgment  against  the  possessor,  is  effectual.    Pee  Limitations,  9. 

Where  defendant,  supposing  certain  land  which  was  in  fact  patented  to 
be  vacant  public  domain,  took  possession  thereof  with  the  intention  of 
acquiring  it  from  the  State,  his  possession  so  continued  for  ten  years  did 
not  give  him  title  by  limitation  as  against  the  true  owner,  since  It  was 
not  adverse  to  all  the  world.  Following  Blum  Land  Co.  v.  Rogers,  11  Texas 
Civ.  App.,  184.    Flewellen  v.  Randall,  361. 

Affidavit. 

Belief  as  to  truth  of,  held  immaterial.    See  Garnishment,  1. 

Of  codefendant  to  loss  of  instrument,  not  available.    See  Evidence,  7. 

Not  admissible  to  impeach  record.    See  Record,  1. 

Affirmance  on  Certificate. 

Denied  where  certificate  filed  after  the  term.    See  Transcript,  2. 

Agent. 
Contract  of,  binding  though  in  h4s  name  only,     See  Contract,  1. 
Negligence  of,  as  binding  corporation.     See  Master  and  Servant,  13. 

1.  It  was  within  the  apparest  scope  of  the  authority  of  an  agent  author- 
ized to  sell  to  stipulate  in  the  contract  that  the  property  sold  could  be  re- 
turned if  unsatisfactory  to  the  purchaser.     Manufacturing  Co.  v.  Brenk,  97. 

2.  A  written  contract  by  the  agent  of  the  seller  that  goods  might  be  re- 
turned if  not  satisfactory,  prevailed  over  a  printed  provision  in  the  cotem- 
poraneous  order  given  by  the  buyer  that  the  same  fully  expressed  the  con- 
tract between  the  parties.    Id. 

3.  An  agent  acting  within  the  apparent  scope  of  his  authority  binds  his 
principal,  though  acting  contrary  to  instructions  given  by  him,  where  such 
fact  was  not  known  to  the  party  dealing  with  him,  whether  the  principal 
had  notice  or  not  of  his  act  in  excess  of  his  authority.    Id. 

Aggravation  of  Injury. 
By  failure  to  secure  treatment — rule*.    See  Personal  Injury,  16. 

Allegation  and  Proof. 

The  rule  that  where  plaintiff  has  pleaded  an  express  contract  he  can  not 
recover  on  a  quantum  meruit  or  an  implied  contract,  has  no  application 
where  the  evidence  shows  an  express  contract, — as  where  defendant,  at  the 
time  of  bespeaking  plaintiff  to  sell  certain  land  for  him  stated  that  he  had 
been  paying  6  per  cent  commission  for  selling  his  land,  and  plaintiff  made  no 
objection.    Armstrong  v.  Cleveland,  482. 

Amendment. 

Where  wife  dies  after  action  begun  for  personal  injury  to  her.  See 
Action  for  Death,  1. 

Of  application  to  purchase.     See  School  Land,  6. 

Withdrawing  announcement  for  purpose  of.     See  Pleading,  1. 

In  an  action  for  personal  injuries  an  amended  petition  filed  more  than  two 
years  after  the  accident,  asking  only  for  greater  damages  and  elaborating 


Index.  621 

Amendment— continued. 

the  allegations  as  to  defendant's  negligence  and  the  causes  and  manner  of 
the  accident,  did  not  set  up  a  new  cause  of  action  subject  to  the  bar  of  lim- 
itations.   Railway  v.  O'Neill,   411. 

Ancient  Instrument. 

Sustained  as  against  plea  of  forgery.    See  Deed,  3. 

Not  sustained,  where  only  recorded  copy  was  offered.    See  Evidence,  8. 

Appeal. 
See  Practice  on  Appeal;   Writ  of  Error. 
From  probate  to  district  court.    See  Jurisdiction,  2. 
In  local  option  election  case,  without  bond.     See  Local  Option  Election,  2. 

1.  Plaintiff  obtained  Judgment  below  and  defendant  appealed,  but  failed 
to  file  briefs  in  the  appellate  courts,  and  the  appellee  did  file  briefs,  asking 
therein  for  an  affirmance  of  the  Judgment.  Held,  that  while  such  failure  to 
file  briefs  must  be  treated  as  an  abandonment  of  the  appeal,  yet  as  the  sub- 
ject matter  of  the  suit  was  within  the  Jurisdiction  of  the  court  and  no  funda- 
mental error  was  apparent  from  the  record,  the  judgment  would  be  affirmed. 
Davison  v.  Keeton,  65. 

2.  Where  on  appeal  from  a  justice  court  there  was  an  appeal  bond  among 
the  papers  filed  in  the  county  court,  and  one  of  the  items  in  the  bill  of  costs 
of  the  Justice  court  as  shown  in  the  transcript  was  for  taking  an  appeal 
bond,  but  the  bond  did  not  have  Indorsed  on  it  the  file  mark  of  the  justice 
or  his  approval  thereof,  it  sufficiently  appeared  that  the  bond  was  filed  and 
approved  by  him.    Ragley  v.  Hobbs,  408. 

3.  Upon  permission  granted  to  execute  new  appeal  bond,  it  is  to  be  ap- 
proved by  the  Court  of  Civil  Appeals  and  must  be  in  double  the  probable 
costs  as  fixed  by  the  clerk's  estimate  in  the  record;  an  approval  by  the  clerk 
of  the  trial  court  or  a  new  estimate  of  probable  costs  at  half  the  amount  of 
the  new  bond,  when  the  estimate  in  the  record  was  more,  is  of  no  effect. 
Black  v.  Claiborne,  581. 

4.  The  appellate  court  will  not  consider  assignments  of  error  involving 
issues  of  fact,  or  dependent  on  the  status  of  the  facts,  where  there  is  no 
statement  of  facts  in  the  record.    Beaumont  Imp.  Co.  v.  Carr,  615. 

5.  Where  findings  of  fact  by  the  trial  judge,  although  prepared  during  the 
term,  are  not  filed  until  after  the  expiration  of  the  term  at  which  the  case 
was  tried,  they  can  not  be  considered  for  any  purpose.    Id. 

6.  Where  plaintiff's  petition  in  trespass  to  try  title  set  out  a  certificate  of 
acknowledgment  fn>  a  deed  in  its  title,  alleging  that  defendants  claimed  it 
to  be  defective,  and  because  of  such  defect  were  claiming  the  land,  and  such 
pleading  was  met  by  a  general  denial,  and  there  were  neither  facts  nor  fact 
fiindings  in  the  record,  the  appellate  court  could  not  hold  that  a  Judgment 
in  defendants'  favor  was  wrong,  since  it  was  not  made  to  appear  that  the 
certificate  was  proven  as  alleged*    Id. 

Appeal    Bond. 

Amendment  of.    See  Appeal,  3. 

Filing  and  approval  in  county  court.     See  Appeal,  2. 

1.  Upon  an  appeal  from  an  order  of  the  district  court  appointing  a  re- 
ceiver the  judge  may  fix  the  amount  of  the  bond,  but  its,  approval  must  be 
by  the  clerk;  the  Judge  has  no  power  io  approve  the  bond  or  to  entertain  a 
motion  to  expunge  the  clerk's  approval  therefrom,  and  an  injunction  from 
the  Court  of  Civil  Appeals  will  lie  to  restrain  such  action.  Hill  v.  Halli- 
burton, 21. 

2.  An  appeal  bonc\  from  justice  court  conditioned  that  appellant  "shall 
prosecute  his  appeal  to  effect  and  shall  pay  off  and  satisfy  the  judgment 
which  may  be  rendered  against  him  on  such  appeal/'  complies  with  the 
statute  in  its  conditions.     Girvin  v.  Wood,  536. 

3.  Where  the  transcript  from  justice  court  showed  that  plaintiff  had  dis- 
missed as  to  a  defendant  on  whom  it  appeared  to  the  court  that  the  citation 
issued  had  not  been  served,  but  the  final  Judgment  was  that  plaintiff  take 
nothing  against  such  defendant  and  he  go  hence  without  day.  a  bond  on 
appeal  by  a  defendant  against  whom  plaintiff  had  judgment  was  properly 
made  payable  to  such  codefendant  as  well  as  to  plaintiff.    Id. 

Arbitration. 

Where  plaintiffs  sued  to  recover  homestead  property  which  they  had  pre- 
viously conveyed  to  defendant's  vendor,  alleging  that  their  deed  of  it  had 
never  been  duly  executed  by  the  wife,  it  was  not  error  for  the  court  to  refuse 
to  permit  plaintiffs  to  prove   that  there  was  a  controversy  about  the  deed 
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which  was  by  agreement  submitted  to  arbitration,  and  that  the  arbitrators 
found  that  the  deed  was  to  be  returned  to  p  Jain  tiffs,  and  that  the  money  and 
notes  were  to  be  returned  to  the  purchaser,  where  it  was  not  shown  that 
such  alleged  arbitration  occurred  before  the  land  was  sold  to  defendant,  nor 
that  plaintiffs  had  offered  to  return  the  purchase  money  notes  and  refund 
the  purchase  money  paid.    Royals  v.  Lacey,  262. 

Assault. 
Upon  passenger  by  conductor.    See-  Carriers  of  Passengers,  1,  2. 

Assignee. 

Of  fire  policy — action  by— evidence.     See  Fire  Insurance,  12. 

Assignment. 

Of  claim  for  damages-f-settlement  after  notice  of.     See  Damages,  2. 

Assignment  of  Error. 

1.  Where  an  assignment  complained  of  the  refusal  of  the  court  to  have 
plaintiff  put  on  the  stand  as  a  witness  and  of  its  permitting  his  two  deposi- 
tions to  be  read,  in  which  there  were  alleged  contradictory  statements,  and 
the  statement  in  the  brief,  made  under  the  proposition  submitted,  merely 
gave  quotations  from  such  depositions,  but  did  not  show  by  reference  to  the 
record  that  plaintiff  was  in  the  attendance  at  the  trial,  or  that  the  ruling 
complained  of  was  made,  or  that  any  exception  was  taken  thereto,  the 
assignment  would  not  be  considered.  Rule  31,  Courts  of  Civil  Appeals. 
Railway  v.  Lee,  23. 

2.  An  assignment  of  error  should  embrace  but  one  subject,  and  an  assign- 
ment alleging  error  in  the  giving  of  two  charges  on  distinct  subjects  will  not 
be  considered,  though  aided  by  propositions  and  statements  in  the  brief  pre- 
senting the  grounds  of  error  separately.     Cammack  v.  Rogers,  125. 

3.  The  Court  of  Civil  Appeals  will  only  in  rare  instances  exercise  its  dis- 
cretion to  consider  errors  improperly  assigned,  as  where  several  independent 
grounds  are  covered  by  one  assignment.    Id. 

4a.  Where  the  landlord  is  to  receive  a  part  of  the  crop  as  rent,  there  is  an 
Implied  undertaking  by  the  tenant  to  cultivate  in  a  farmer-like  manner.    Id. 

4.  Where  the  trial  court  required  a  remittitur,  which  was  made,  an  assign- 
ment of  error  complaining  of  the  verdict  only  as  being  excessive,  does  not 
complain  that  the  judgment  as  affected  by  the  remittitur  is  excessive.  Rail- 
way v.  O'Neill,  411. 

5.  Where  an  assignment  of  error  complains  of  the  overruling  of  numerous 
special  exceptions,  no  particular  errors  being  indicated,  it  will  not  be  consid- 
ered.    Chimene  v.  Baker,  620. 

6.  An  assignment  of  error  will  not  be  considered  where  no  statement 
accompanies  it  as  required  by  the  rules.     Id. 

7.  A  complaint,  in  one  assignment,  of  refusing  to  submit  and  of  sustain- 
ing exceptions  to  issues  presented  by  complainant  as  to  res  judicata,  election 
of  remedies,  waiver  of  lien,  and  estoppel,  do  not  present  the  questions  in  such 
manner  as  to  require  consideration;  so,  too,  of  complaint  of  refusal  to  sus- 
tain all  of  numerous  special  exceptions.    Baum  v.  Bank,  531. 

8.  An  assignment  of  error  that  "the  court  erred  in  instructing  a  verdict 
for  the  defendant  in  a  fact  case  where  there  was  ample  evidence  for  the 
jury  to  have  found  for  the  plaintiff,"  is  not  subject  to  the  objection  that  it 
is  too  general  for  consideration.    McCarthy  v.  Life  Assn.,  548. 

Assumed  Risk. 

By  person  in  charge  of  a  hand  car.  See  Contributory  Negligence,  11; 
Master  and  Servant,  3. 

By   railroad   employes   operating  cars.     See   Master  and   Servant,  14. 

As  to  flre,  where  owner  places  cotton  on  platform  near  track.  See  Setting 
Fires,  2. 

1.  A  railroad  freight  brakeman  who  knows  that  the  engine  operating  the 
train  on  which  he  is  working  is  not  supplied  with  air  brakes,  assumes  the 
risk  of  injury  resulting  from  their  absence.     Railway  v.  Peden,  315. 

2.  Where  a  brakeman,  while  passing  along  the  tops  of  a  string  of  cars 
on  a  siding  against  which  a  train  was  being  backed,  was  caused  to  fall  be- 
between  them  when  the  impact  occurred,  because  they  were  not  coupled  to- 
gether, and  so  were  driven  suddenly  apart,  and  he  knew  that  the  rule  of 
the  company  requiring  cars  so  left  on  sidings  to  be  coupled  together  was  not 
observed  at  that  siding  and  others  on  the  road,  the  risk  resulting  from  the 
cars  being  uncoupled  was  one  that  he  assumed.    Id. 
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3.  Knowledge  of  a  defect  in  an  appliance  carries  with  it  knowledge  of  the 
increased  danger  from  its  use,  unless  there  is  inexperience  on  the  part  of 
the  servant  of  which  the  master  had  notice.    Id. 

4.  A  charge  that  "plaintiff  assumed,  by  virtue  of  his  employment,  only  the 
risk  of  such  secret  latent  defects  in  the  appliances  furnished  him  by  the  de- 
fendant master  as  could  not  have  been  discovered  by  the  defendant  by  the 
use  of  ordinary  diligence/*  was  erroneous  as  excluding  the  risks  from  Buch 
defects  as  were  open  and  obvious,  and  of  which  he  had  knowledge, 
or  should,  in  the  performance  of  his  duties,  necessarily  have  acquired  knowl- 
edge.   Cement  Co.  v.  Poe,  469. 

Award. 
Of  school  land  not  conclusive,  when.    See  School  Land,  3. 

Bailment. 

1.  Where  the  contract  for  the  hire  of  a  boat  stipulated  that  it  should  be 
returned  in  as  good  condition  as  when  received,  the  obligation  to  so  return 
it  was  absolute,  and  not  avoidable  by  reason  of  the  act  of  God  or  other  vis 
major,  but  it  would  be  otherwise  if  there  Vere  no  such  contract  stipulation, 
and  the  rights  of  the  parties  were  such  as  arise  by  law  from  the  contract  of 
bailment.    Navigation  Co.  v.  Davidson,  492. 

2.  Where  the  hirer  of  a  boat,  after  using  it,  left  it  in  the  possession  and 
control  of  the  owner,  and  never  afterwards  asserted  any  rights  thereto,  he 
was  not  liable  for  a  conversion  because  the  boat  was  not  delivered  to  the 
owner  at  the  place  called  for  by  the  contract,  and  the  evidence  being  undis- 
puted on  this  point,  the  court  should  have  so  charged.  See  the  opinion  for 
a  full  discussion  of  what  is  requisite  to  constitute  a  conversion  by  a  bailee. 
Id. 

Banks. 

1.  Where  plaintiffs  consigned  a  car  load  of  oats  to  shipper's  orders,  at- 
taching draft  for  the  price  to  the  bill  of  lading  and  making  payment  a  pre- 
requisite to  the  surrender  of  the  bill  or  delivery  of  the  oats,  and  a  bank 
holding  the  'draft  for  collection  surrendered  the  bill  of  lading  to  the  buyer 
and  he,  after  examining  the  oats  thus  placed  under  his  control,  refused  to 
take  them,  and  it  appeared  that  he  would  have  paid  the  draft  but  for  such 
unauthorized  surrender  of  the  bill  of  lading,  the  bank  was  liable  to  plaintiff 
for  the  amount  of  the  draft,  less  the  freight  charges.  Railway  v.  Grain 
Co.,  93. 

2.  The  oats  having  been  converted  by  the  railway  company  through  an 
illegar  sale  for  the  freight  charges,  plaintiff  could  not,  since  it  had  elected  to 
hold  the  bank  liable  for  negligence  in  failing  to  collect  the  draft,  hold  the 
railway  company  liable  for  conversion,  but  such  right  existed  on  the  part 
of  the  bank.    Id. 

Bastards. 

By  virtue  of  the  statute  which  makes  bastards  capable  of  inheriting  from 
and  through  their  mother  and  of  "transmitting  estates,"  the  entire  estate  of 
a  bastard  dying  intestate  passes  to  his  mother,  to  the  exclusion  of  the  puta- 
tive father.    Rev.  Stats.,  art  1700.    Ford  v.  Boone,  650. 

Benefit  Insurance. 

1.  An  unincorporated  mutual  benefit  society  had  no  provision  in  its  con- 
stitution or  by-laws  for  making  a  change  in  the  beneficiary  originally  secured 
by  its  certificate;  but  it  had  been  the  custom  since  its  organization  to  permit 
a  member  to  make  such  change  by  indorsement  on  the  application.  A  wife 
taking  Insurance  for  the  benefit  of  her  husband,  after  divorce,  so  changed 
the  benefit  to  her  brothers  and  sisters  without  the  consent  cf  the  original 
beneficiary*  Held,  that,  in  the  absence  of  evidence  that  the  custom  was  or 
was  not  known  to  the  husband  and  wife  when  the  benefit  was  secured,  it 
might  be  presumed  that  it  was  known  and  that  the  parties  contracted,  with 
a  view  to  it,  and  the  divorced  husband  could  not  recover  the  benefit  on  her 
death.     Schmitt  v.  New  Brauhfelser  Verein,  11. 

2.  Where  the  deceased  never  appeared  before  the  local  lodge  of  a  fraternal 
insurance  order  for  initiation  and  was  never  initiated  into  the  order,  but  the 
order,  with  full  knowledge  of  this  fact,  received  all  his  assessments  and 
dues  and  delivered  to  him  the  benefit  certificate,  it  could  not  question  his 
membership  on  that  ground,  as  the  Initiation  had  been  waived.  Supreme 
Circle  v.  Crawford,  603. 
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3.  Evidence  considered  and  held  to  warrant  a  finding  that  there  was  a  suffi- 
cient medical  examination  of  an  applicant  made  under  authority  of  the 
order.    Id. 

4.  It  seems  that  the  answer  of  an  applicant  for  life  insurance,  that  he 
has  never  had  any  serious  illness,  should  be  considered  as  a  mere  expression 
of  opinion  as  to  the  character  of  the  sickness,  and  should  not  avoid  the 
policy,  even  though  untrue  and  made  a  warranty,  if  the  applicant  did  not 
know   its  falsity.    Id. 

5.  Evidence  held  to  warrant  a  finding  that  the  applicant  did  not  have 
tuberculosis  at  the  time  of  the  examination,  although  he  afterwards  died 
of  it.    Id. 

Bill  of  Exceptions. 

1.  The  action  of  the  trial  court  in  overruling  a  motion  for  a  continuance 
will  not  be  reviewed  where  the  bill  of  exceptions  thereto  does  not  contain 
the  motion,  or  in  any  other  way  sufficiently  identify  it.    Railway  v.  Long,  40. 

2.  The  rule  which  provides  that,  in  the  absence  of  a  bill  of  exceptions, 
the  overruling  of  an  application  for  continuance  will  not  be  reviewed,  even 
though  an  exception  be  noted,  is  lfot  in  conflict  with  the  statute,  and  is  ad- 
hered to.    Railway  v.  Bowles,  118. 

3.  The  appellate  court  will  not  consider  bills  of  exception  to  the  trial 
court's  refusal  to  permit  witnesses  to  answer  certain  questions  where  they 
do  not  show  what  the  answers  would  have  been.    Chlmene  v.  Baker,  520. 

Bill  of  Lading. 
Surrender  of,  to  buyer.    See  Banks,  1. 
Delivered  to  buyer — title  passed.     See  Sale,  7. 

Bill  of  Review. 
In  case  of  void  probate  order.     See  Guardianship,  2. 

Bona  Fide  Purchaser. 
See  Innocent  Purchaser. 

Bond. 
See  Appeal  Bond;  Bond  for  Title;  Official  Bond. 
Of  claimant — judgment  on.     See  Trial  of  Right  of  Property,  2. 

1.  The  sureties  on  a  bond  given  by  a  contractor  to  the  owner,  of  a  building 
to  be  erected  are  not  liable  to  one  who  has  furnished  the  contractor  with 
materials  used  by  him  in  the  construction  of  the  building.  Manufacturing 
Co.  v.  Contract  Co.,  349. 

2.  Where  the  sureties  on  a  contractor's  bond,  who  were  not  liable  to 
materialmen  who  had  furnished  materials  to  the  contractor,  promised  such 
materialmen  to  settle  and  adjust  their  claims  with  the  contractor,  such 
promise  was  without  consideration  and  of  no  effect.    Id. 

3.  The  promise  being  of  no  legal  effect,  it  was  immaterial  that  the  court 
erred  in  permitting  the  sureties  to  testify  that  a  letter  of  theirs  to  the 
materialmen  containing  the  promise  was  written  under  the  belief  that  the 
law  would  hold  them  responsible  to  all  parties  who  had  furnished  materials 
because  of  their  being  on  the  contractor's  bond.    Id. 

Bond  for  Title. 

Where  S.  executed  a  bond  for  title  to  J.  and  afterwards  executed  to  an- 
other a  mortgage  on  the  same  land,  this  could  not  put  limitations  In  motion 
against  the  rights  of  the  obligee  in  the  bond  until  the  obligor  had  been  re- 
quested and  had  refused  to  perform  the  condition  of  the  bond  as  to  making  a 
deed, — the  payment  of  the  consideration  being  acknowledged  therein.  Tens- 
ler  v.  Tyrrell,  443. 

2.  The  ruling  in  Tomkins  v.  Broocks,  43  S.  W.  Rep.,  70,  holding  that  the 
bond  for  title  involved  in  this  case  did  not  pass  the  legal  title,  is  reviewed, 
but  the  point  held  immaterial  here,  since  appellees  In  this  case  connected 
themselves  with  the  equitable  title  it  conveyed.     Id. 

3.  The  fact  that  a  bond  for  title,  signed  and  acknowledged  by  the  obligor 
and  recorded,  purported  on  its  face  to  be  a  duplicate,  did  not  warrant  the 
assumption  that  it   was  a  copy  of  the  original  bond  that  was  recorded.     Id. 

4.  A  bond  for  title,  where  the  consideration  for  the  land  has  been  paid, 
will  support  the  plea  of  three  years  limitations  as  against  the  heirs  of  the 
obligor  in  the  bond.    Id. 
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Boundaries. 
Rule  as  to  evidence  where  calls  In  the  field  notes  conflict    See  Evidence,  3. 
See  Surveys,  1;    Local  Option  Election,  1. 

1.  Where  a  disputed  boundary  line  between  lands  of  the  plaintiff  and 
defendant  was  fixed  by  agreement  of  the  parties  and  survey  thereunder,  and 
later,  defendant  being  dissatisfied  with  the  result  of  the  survey,  a  modified 
agreement  was  drawn  up  which  defendant  refused  to  sign,  this  left  the  origi- 
nal agreement  in  force  and  effect.    Masterson  v.  Bokel,  609. 

2.  Where  a  survey  under  the  modified  agreement  gave  defendant  more 
land  than  did  the  original  agreement,  defendant  could  not  complain  of  a 
judgment  in  accordance  with  plaintiff's  prayer  fixing  the  boundaries  accord- 
ing to  such  latter  survey.    Id. 

Briefs. 

Failure  to  file  in  time — affirmance  on  certificate.    See  Appeal,  1. 

1.  A  proposition  in  appellant's  brief  urging  error  in  the  refusal  to  give  cer- 
tain special  charges  on  its  face  fails  to  affirmatively  show  error  where  it 
fails  to  show  that  such  special  charges  were  not  sufficiently  comprehended  in 
the  charge  given  by  the  court    Railway  v.  Armes,  32. 

2.  Failure  by  appellant  to  file  briefs  in  time  to  give  appellee  twenty  days 
before  submission  to  prepare  his  briefs,  will  be  cause  for  dismissal.  Rail- 
way v.  Hall,  476. 

Burden  of  Proof. 

As  to  value  of  lots  at  time  of  designation.    See  Homestead,  7. 

As  to  contributory  negligence.     See  Master  and  Servant,  7. 

As  to  fires  set  from 'engines.     See  Setting  Fires,  4,  7. 

Where  one  claims  under  a  junior  deed.    See  Trespass  to  Try  Title,  8. 

Cancellation. 
Of  order  of  purchase  by  buyer.    See  Contract  3. 

Carriers  of  Freight 

See  Live  Stock  Shipment 

1.  Where  a  shipment  of  grain  is  Interstate  in  its  character,  a  stoppage 
in  transit,  for  the  purpose  of  cleaning  and  preparing  the  grain  for  further 
transportation,  will  not  change  the  character  of  the  shipment,  nor  will  such 
effect  result  from  a  change  of  ownership  at  the  place  of  stoppage.  Rail- 
way v.  State,  1. 

2.  Grain  was  shipped,  freight  prepaid,  from  a  point  in  South  Dakota  to 
Texarkana,  Texas,  with  a  privilege  of  stoppage  and  transfer  at  Kansas  City, 
which  privilege  was  there  exercised.  The  grain  was  sold  to  the  H.  Co.  at 
Kansas  City,  but  was  to  be  delivered  to  them  at  Texarkana,  and  they  sold 
to  a  grain  commission  company,  agreeing  to  deliver  at  Texarkana,  and  the 
grain  commission  company  sold  to  the  ultimate  consignees  at  Goldthwaite, 
Texas,  delivery  to  be  made  there.  The  H.  Co.  received  pay  for  the  grain 
at  Texarkana,  and  five  days  after  its  arrival  there,  their  local  agent  there, 
under  previous  Instructions  from  the  grain  company,  transshipped  the  grain 
in  the  same  cars,  under  a  new  bill  of  lading,  to  the  purchaser  at  Gold- 
thwaite. Held,  that  the  interstate  shipment  terminated  at  Texarkana,  and 
the  further  shipment  from  there  to  Goldthwaite  was  local  or  intrastate,  and 
subject  to  the  rates  prescribed  by  the  Railroad  Commission  of  Texas.    Id. 

3.  The  railroad  companies  transporting  the  grain  from  Texarkana,  Texas, 
to  Goldthwaite  did  so  subject  to  the  rates  prescribed  by  the  Texas  Railroad 
Commission,  and  having  charged  in  excess  of  these  rates  on  the  basis  of  an 
interstate  shipment  from  South  Dakota  to  Goldthwaite,  was  subject  to  the 
penalty  provided  in  article  4573,  Revised  Statutes  of  Texas.    Id. 

4.  The  freight  on  the  oats  not  having  been  paid  at  the  point  of  destina- 
tion, it  was  not  negligence  for  the  railway  company  to  take  them  over  to 
Galveston,  fourteen  miles  distant,  for  storage  there,  and  for  damage  to  them 
there  caused  by  the  great  storm,  an  act  of  God,  the  carrier  was  not  respon- 
sible.   Railway  v.  Grain  Co.,  93. 

5.  The  carrier  having  sold  the  oats  for  the  freight  charges  due  thereon 
without  giving  the  notice  required  by  the  statute  in  such  cases,  the  sale 
was  illegal  and  rendered  the  carrier  liable  as  for  conversion.  Rev.  Stats., 
art  328.    Id. 

Carriers  of  Passengers. 

Duty  of  providing  stool  or  step  for  passengers  in  alighting.  See  Negli- 
gence, 7. 

Degree  of  care  required  of.    See  Negligence,   11. 
32  Civil— 40. 
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Carriers  of  Passenger*— continued. 
See  Railroads,  11. 

1.  One  who  has  disembarked  from  a  train  and  is  going  off  the  platform 
is  still  a  passenger,  entitled  to  protection  against  an  assault  by  the  carrier's 
own  servants,  and  this  irrespective  of  the  object  of  his  journey  or  his  reason 
for  stopping  at  that  station.    Railway  v.  Batchler,   14. 

2.  In  an  action  of  damages  against  a  railway  company  for  an  assault  by 
its  conductor  upon  a  passenger,  the  defendant  may  show  in  mitigation  of 
the  damages  that  the  passenger  provoked  the  assault  by  the  use  of  grossly 
insulting  language  to  the  conductor  without  cause,  where  the  assault  was 
within  such  a  short  time  after  the  provocation  as  to  induce  a  presumption 
that  it  was  committed  under  the  immediate  influence  of  the  passion  thus 
excited.    Id. 

3.  The  court  properly  refused  a  requested  charge  that,  if  defendant's 
train  stopped  at  the  station  a  reasonable  time  and  sufficient  length  of  time 
for  plain tifTs  wife  to  have  walked  off  before  it  started,  had  she  acted  with 
such  diligence  and  promptness  as  a  person  of  ordinary  prudence  would  have 
exercised  under  the  same  circumstances,  the  jury  should  find  for  defendant, 
where  such  charge  ignored  an  issue  made  by  the  pleadings  and  evidence  of 
negligence  on  defendant's  part  in  failing  to  have  any  one  in  attendance  to 
assist  the  wife  in  alighting  from  the  train. .  Railway  v.  Armes,  32. 

4.  It  is  extending  the  doctrine  of  contributory  negligence  to  great  lengths 
to  hold  that  the  issue  is  raised  by  the  mere  fact  that  a  passenger,  who  Is 
a  woman  of  ordinary  strength,  undertakes  to  carry  her  grip,  weighing  per- 
haps sixty  pounds,  along  with  her  at  the  time  of  leaving  the  train,  there 
being  no  porter  offering  to  assist  her  or  present  within  call.    Id. 

5.  It  was  harmless  error  to  refuse  a  requested  charge  that  if  the  wife 
was  warned  by  a  bystander  not  to  get  off  the  train,  but  she  did  so,  and 
acted  thereby  as  a  person  of  ordinary  prudence  would  not  have  done,  the 
verdict  should  be  for  defendant,  where  the  evidence  showed  that  the  warn- 
ing, if  heard  by  the  wife,  was  not  in  time  to  enable  her  to  grasp  its  import 
and  act  thereon.    Id. 

6.  It  is  the  duty  of  a  railway  company  to  give  its  passengers  such  rea- 
sonable time  as  will  enable  them  to  alight  from  the  train  at  their  destination 
under  the  usual  and  ordinary  circumstances,  whether  or  .not  the  train  be 
stopped  the  usual  length  of  time.    Id. 

7.  A  charge  that  if  the  wife,  In  attempting  to  get  off  the  train,  failed  to 
exercise  ordinary  care,  "and  thereby  contributed  to  her  fall"  (instead  of  to 
her  injury),  the  verdict  should  be  for  defendant,  was  not  prejudicial  error 
as  limiting  the  jury  to  finding  that  such  negligence  contributed  to  the  fall, 
where  plaintiff's  petition  alleged  that  the  injuries  were  the  result  of  the  fall, 
and  the  charge  as  a  whole  instructed  that  if  the  wife's  negligence  contributed 
to  her  injuries  the  Jury  should  find  for  defendant,  and  the  evidence  estab- 
lished that  she  was  not  guilty  of  contributory  negligence.    Id. 

8.  In  an  action  by  a  passenger  for  injuries  sustained  while  riding  in  a 
freight  car,  a  charge  that  plaintiff  assumed  the  risks  incident  to  such  push- 
ing and  jerking  of  cars  as  was  necessary  and  proper  in  handling  of  the  car, 
was  not  erroneous  in  the  use  of  the  word  "necessary,"  and  because  of  a  re- 
fusal to  charge  that  plaintiff  could  not  recover  if  the  car  was  handled  in 
the  usual  and  proper  manner.     Railway  v.  Adams,  112. 

9.  Where  plaintiff  testified  that  the  car  containing  himself  and  his  furni- 
ture was  kicked  back  onto  a  track  where  it  struck  some  other  cars  in  a 
train  that  was  being  made  up,  this  was  sufficient,  in  the  absence  of  evidence 
to  the  contrary,  to  warrant  the  charge  in  assuming  that  the  car  was  then 
being  moved  for  the  purpose  of  incorporating  it  in  a  train.    Id. 

10.  It  was  not  error  to  refuse  to  charge  that  if  plaintiff  remained  in  the 
car  while  it  was  sidetracked  in  the  yards  at  a  junction  point  where  the 
injury  occurred,  his  act  in  doing  so  was  negligence,  where  the  only  testi- 
mony relative  to  his  remaining  in  the  car  was  that  of  plaintiff  to  the  effect 
that  he  so  remained  in  it  because  he  did  not  know  when  the  car  would  con- 
tinue the  journey.     Id. 

11.  That  plaintiff  was  standing  up  in  the  car  at  the  time  of  the  jerk  and 
injury  did  not  constitute  negligence  per  se,  there  being  no  evidence  as  to 
how  he  came  to  be  on  his  feet  at  that  instant.    Id. 

12.  Plaintiff's  son.  while  working  for  defendant  as  a  section  hand,  was 
killed  by  a  shot  fired  from  the  window  of  a  passing  excursion  train.  The 
crowd  on  the  train  was  hilarious,  but  not  disorderly,  and  as  soon  as  the 
conductor  learned  of  the  shooting  he  made  every  reasonable  effort  to  dis- 
cover the  offender.  Held,  that  negligence  oh  the  part  of  the  defendant  com- 
pany was  not  shown.     Jones  v.  Railway,  286. 

13.  Where  plaintiff,  with  his  wife  and  children,  upon  alighting  from  the 
train  at  their  stopping  point  at  a  late  hour  of  a  cold  and  inclement  night, 
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found  the  depot  closed,  and  were  exposed  to  the  weather  for  some  time 
while  finding  a  stopping  place  in  a  small  village,  he  was  entitled  to  recover 
the  damages  resulting  from  such  exposure,  and  a  requested  charge  that  the 
relation  of  carrier  and  -  passenger  ceased  when  plaintiff  left  .the  train  was 
properly  refused.  He  was  entitled,  under  the  statute,  to  remain  in  the 
depot  an  hour  if  that  were  necessary  to  properly  arrange  for  his  departure. 
Rev.  Stats.,  art.  4621.    Railway  v.  Wallace,  312. 

14.  The  agent  who  sold  plaintiff  his  tickets  pointed  out  the  train  and  told 
him  it  went  through  to  his  destination,  but  there  was  evidence  that  en  route 
the  conductor  Informed  him  that  that  train,  being  the  night  one,  did  not 
stop  at  the  point  of  his  destination,  and  that  the  depot  would  be  closed  upon 
his  arrival  there,  but  plaintiff,  although  he  could  have  stopped  over  for  the 
next  train  at  a  town  where  accommodations  were  to  be  had,  insisted  on 
going  through  and  being  put  off  at  his  destination.  Held,  that  it  was  error 
to  refuse  a  charge  submitting  the  issue  thus  raised,  as  plaintiff  took  the  risk 
of  finding  the  depot  not  prepared  for  his  reception  if  such  information  was 
given  and  he  insisted  on  going  on  that  night.    Id. 

Caveat  Emptor. 
Rule  applied — latent  defect  in  goods.     See  Sale,  6. 

Certified  Question. 
Judgment  in  accordance  with.    See  Partition. 

Certiorari. 

To  cure  want  of  clerk's  seal  to  transcript.    See  Transcript,  3. 

Change  of  Venue.. 

Order  of,  can  not  be  set  aside  after  jurisdiction  of  the  other  court  has 
attached.    See  Jurisdiction,   4. 

Charge. 

On  weight  of  evidence,  as  assuming  negligence.  See  Railroads,  19;  Neg- 
ligence, 9. 

Held  not  on  weight  of  evidence,  aa  to  degree  of  care  and  negligence.  See 
Negligence,   12. 

May  refer  to  petition  for  acts  pleaded.     See  Negligence,  14. 

As  giving  undue  prominence  to  evidence.    See  Negligence,   8. 

As  to  ordinary  care,  construed  together  and  sustained.  See  Master  and 
Servant,  10. 

Request  must  be  made  for,  when.     See  Partnership,  1. 

1.  It  is  not  error  to  refuse  a  requested  charge  which  has  in  substance 
been  already  given.    Railway  v.  Lee,  23. 

2.  It  is  error  for  the  charge  to  submit  an  issue  not  raised  by  the  evidence. 
McAfee  v.  Meadows,   105. 

3.  Plaintiff  sued  for  $6000  as  commissions  on  a  sale,  and  the  court  charged 
that  If  the  jury  found  for  plaintiffs,  and  they  had  a  contract  with  defendants, 
either  express  or  implied,  for  $5000,  the  jury  should  find  the  amount  so  ex- 
pressed or  implied,  by  the  contract,  but  If  there  was  no  contract  for  a  cer- 
tain sum  as  commissions,  they  should  find  such  an  amount  as  was  a  rea- 
sonable compensation  for  the  services  performed.  The  Jury  found  for  a 
much  less  sum  than  $5000.  Held,  upon  objection  that  as  there  could  be  no 
implied  contract  for  a  certain  sum,  this  was  in  effect  a  direct  charge  to  find 
for  plaintiffs,  that  the  charge  was  not  error  or  misleading,  since  both  clauses 
were  evidently  addressed  to  the  amount  of  damages  in  case  the  jury  found 
for   plaintiffs.     Ellis  v.  Kirkpatrick, '  243. 

4.  Where  the  main  charge  submitted  an  issue  of  contributory  negligence 
only  generally,  a  further  charge  submitting  it  in  connection  with  the  very 
facts  upon  which  defendant  relied  as  constituting  such  negligence,  was  not 
erroneous  as  giving,  by  repetition,  undue  prominence  to  that  matter.  An- 
derson v.  Oil  Co..  288. 

6.  Error  in  the  admission  of  evidence  is  cured  by  a  charge  instructing 
the  jury  that  they  shall  not  consider  it  for  any  purpose.  Railway  v.  Illo, 
290. 

6.  It  is  not  error  to  refuse  to  give  a  charge  which  has  in  substantial  effect 
been, already  given.     Telegraph  Co.  v.   Wofford,   427. 

7.  A  requested  instruction  on  matters  correctly  submitted  by  the  charge 
given,  may  be  refused.     Casey  v.  Treadwell,  480. 

8.  Refusal  of  a  requested  instruction  is  no  ground  for  reversal  where  the 
general  charge  properly  covered  the  point.    Baum  v.  Bank,  531. 
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Chattel  Mortgage. 

1.  A  reservation  of  title  in  goods  sold,  made  in  order  to  secure  the  pur- 
chase price  to  the  seller,  is,  under  the  statute,  but  a  chattel  mortgage,  and 
subject  to  the  laws  governing  such  Instruments.  Rev.  Stats.,  art.  3327. 
Plow  Co.  v.  Implement  Co.,   343. 

2.  The  landlord's  lien  attaches  to  property  of  the  tenant  on  the  rented 
premises  over  the  claim  of  a  vendor  of  such  property  who  took  a  chattel 
mortgage  on 'it  for  the  purchase  money  but  filed  same,  not  "forthwith"  as 
required  by  the  statute,  but  after  a  delay  of  seven  days.  Manufacturing  Co. 
v.  Lewis,  481. 

Circumstantial   Evidence. 
Admitted  to  show  cause  of  fire.    See   Setting  Fires,  3. 

Citation. 

Service'  of,    defective — judgment   void,    when.    See  Jurisdiction,    6. 

Defect  of  service  not  cured  by  recitals.    See  Tax  Sale,  1. 

Where  the  citation  in  an  action  against  a  railway  company  gave  the  name 
of  the  defendant  in  full,  it  was  not  defective  in  failing  to  give  it  in  full  at 
each  subsequent  reference  thereto.    Railway  v.  Bodie,   168. 

Citation  by  Publication. 

In  a  suit  for  delinquent  taxes  against  the  unknown  owners  of  certain  land 
the  citation  was  addressed  to  the  sheriff  and  commanded  him  to  summon 
by  publication  the  unknown  owners  of  the  land,  describing  it,  "and  you  are 
notified  that  suit  has  been  brought  by  the  State  for  such  taxes,  *  •  •  and 
you  are  commanded  to  appear  and  defend  such  suit,"  etc.  The  statute  re- 
.  quires  the  citation  in  such  cases  to  be  addressed  to  the  owners  of  the  land 
or  those  having  or  claiming  an  interest  therein,  and  that  it  notify  them 
that  the  suit  has  been  brought  and  summon  them  to  appear  and  defend. 
Held,  that  the  citation  was  fatally  defective,  and  the  court  without  jurisdic- 
tion to  render  judgment  for  the  taxes.  Rev.  Stats.,  art.  6232o.  Earnest  v. 
Glaser,  378. 

Cities. 

Person  injured  while  walking  on  defective  street — care  required  of  him. 
See  Personal  Injury,  7. 

1.  Where  there  is  not,  in  the  charter  of  a  city  or  its  ordinances,  any 
positive  requirement  that  the  city  shall  keep  its  streets  in  a  reasonably  safe 
condition,  it  is  bound  only  to  exercise  ordinary  care  to  keep  them  in  a  rea- 
sonably safe  condition,  and  a  charge  omitting  any  reference  to  the  exercise 
of  ordinary  care,  and  so  making  the  duty  absolute,  was  error.  City  of  Dallas 
v.  Moore,  230. 

2.  Evidence  was  admissible  to  show  that  prior  to  the  accident  to  plain- 
tiff caused  by  defects  in  the  street  the  city  had  notice  of  its  defective  con- 
dition at  the  point  where  the  injury  occurred,  and  that  some  one  telephoned 
to  the  city  hall  that  the  street  was  in  such  condition  as  this  tended  .to  show 
a  publicity  or  notoriety  of  the  existence  of  the  defect  such  as  would  indi- 
cate that  the  city  had,  or  with  reasonable  diligence  could  have  had,  notice 
of  such  condition.     Id. 

3.  It  was  not  error  to  exclude  testimony  relating  to  a  defect  in  the  street 
long  subsequent  to  the  time  that  plaintiffs  injuries  were  received.    Id. 

4.  It  is  not  necessary,  in  order  to  render  a  city  liable  for  injury  resulting 
from  a  defect  in  a  street,  that  the  city  should  have  actual  notice  of  such  de- 
fect, since  it  is  enough  that  those  in  charge,  by  the  exercise  of  reasonable 
care  and  diligence,  could   have  known  thereof.    Id. 

5.  If  there  are  apparent  and  obvious  defects  so  near  and  closely  related 
to  a  condition  which  is  apparently  safe,  but  in  fact  defective,  that  an  In- 
vestigation of  the  former  would  lead  to  a  knowledge  of  the  latter,  then  the 
city  should  take  notice  of  such  latter  defect.    Id. 

6.  Where  the  notice  served  upon  the  city  was  as  follows:  "Causing  a 
partial  dislocation  of  the  joint  between  the  coccyx  and  the  sacrum,  and  rup- 
turing the  ligaments,  causing  a  displacement  of  the  right  ovary" — this  was 
sufficient  to  give  notice  of  a  prolapsus  uteri  or  falling  of  the  womb  as  a 
result  of  the  injury.    Id. 

7.  Where  land  was  deeded  by  plaintiff  to  a  city  for  street  purposes,  and 
In  order  to  build  a  bridge  to  extend  the  street  the  city  made  a  cut  in  front 
of  plaintiff's  property,  rendering  it  difficult  of  access,  and  the  bridge  Could 
have  been  built  without  making  the  cut,  although  at  greater  expense  to  the 
city,  plaintiff  was  entitled  to  recover  for  the  damage  thus  done  to  her  prop- 
erty, and  did  not,  by  the  execution  of  the  deed,  consent  to  the  injury  occa- 
sioned by  such  extension.    Bartels  v.  City  of  Houston,  389. 
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City  Charters. 

1.  The  provision  in  the  legislative  city  charter  of  Houston  that  the  city 
shall  not  be  liable  to  any  person  for  damages  caused  from  streets,  ways, 
crossings,  bridges  or  sidewalks  being  out  of  repair  from  negligence  of  the 
city  unless  the  same  shall  have  so  remained  for  ten  days  after  special  notice 
in  writing  to  the  mayor  or  street  or  bridge  committee,  is  valid,  and  a  bar 
to  recovery  where  the  required  notice  has  not  been  given.  City  of  Houston 
v.  Vatter,  298. 

2.  Where  the  city's  failure  to  construct  a  crossing  in  the  most  substan- 
tial manner  only  remotely  contributed  to  the  injury. to  plaintiff's  wife  In 
using  the  crossing,  while  the  proximate  cause  was  its  failure  to  keep  the 
same  in  repair,  and  the  crossing  had  been  out  of  repair  for  more  than  ten 
days  prior  to  the  injury*  it  was  not  liable  in  the  absence  of  the  notice  pre- 
scribed by  the  charter.    Id.  v 

City  Ordinance.  < 

See  Street  Railway,  1. 

1.  A  city  ordinance  forbidding  the  erection  of  buildings  made  of  com- 
bustible materials,  or  of  any  material  not  fireproof,  does  not  require  that  the 
buildings  erected  shall  be  absolutely  fireproof,  but  only  that  they  be  such 
as  will  resist  ordinary  fires.     Chimene  v.  Baker,  520. 

2.  A  city  ordinance  forbidding  the  erection  of  buildings  out  of  combustible 
materials,  when  passed  under  legislative  power  granted  to  the  city  by  legis- 
lative charter  in  definite  and  perclse  terms,  can  not  be  set  aside  as  unrea- 
sonable.   Id. 

3.  A  city  ordinance  forbidding  the  erection  of  buildings  constructed  of 
combustible  materials,  or  any  material  not  fireproof,  is  not  uncertain  and 
obscure  because  it  does  not  define  "combustible"  and  "fireproof."    Id. 

4.  Where,  in  violation  of  a  city  ordinance,  a  building  is  being  erected  of 
combustible  materials  within  established  fire  limits,  the  owner  of  an  ad- 
jacent building,  upon  showing  that  such  erection  will  cause  special  and  irre- 
parable injury  to  his  property  for  which  he  has  no  adequate  remedy  at  law, 
may  restrain  such  erection  by  injunction.    Id. 

5.  In  such  action  for  injunction  an  answer  setting  up  the  failure  and  re- 
fusal of  the  city  to  abate  the  nuisance,  as  a  justification  for  the  erection  of 
the  building,  presents  no  defense,  nor  was  it  a  defense  that  other  buildings 
in  the  vicinity  were  not  constructed  of  proper  materials.    Id. 

.  6.  In  such  action  evidence  that  the  mayor  had  authorized  the  erection  of 
the  building  and  that  other  buildings  in  the  vicinity  were  not  fireproof,  was 
properly  excluded.    Id. 

City  Policeman. 

1.  While  the  city  charter  of  Houston  provides  that  the  terms  of  all  police 
officers  shall  continue  during  efficient  service  and  good  behavior,  yet  as  the 
Constitution  declares  that  the  term  of  all  officers  not  fixed  thereby  shall  not 
exceed  two  years,  it  is  held  that  on  the  expiration  of  two  years  from  a  police- 
man's appointment  he  ceased,  in  the  absence  of  a  reappointment,  to  be  an 
officer  de  jure,  so  that  the  city  was  liable  thereafter  only  for  services  actually 
rendered  by  him  and  accepted  by  it.    City  of  Houston  v.  Alberts,  70. 

Claimant's  Bond. 

By  joint  claimants — judgment  on  for  one-half  its  amount.  See  Trial  of 
Right  of  Property,  2. 

Collateral  Attack. 
See  Jurisdiction,  6;   Tax  Sale,  5;  Guardianship,  3. 

Commissioners  Court. 
Power  to  order  opening  of  public  road.    See  Public  Roads,  1. 

Commissions. 
For  making  sale — pleading  and  proof  as  to.     See  Allegation  and  Proof,  1. 

Common   Law. 

See  Marriage  of  Slaves,  2. 

Common  Source. 

Rule  in  relation  to.    See  Trespass  to  Try  Title,  2. 
See,  also,  Innocent  Purchaser,  2. 
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Community  Property. 

1.  Evidence  considered  and  held  not  sufficient  to  show  that  certain  prop- 
erty, acquired  by  the  husband  before  marriage,  became  community  prop- 
erty by  virtue  of  being  paid  for  after  marriage,  the  proof  not  showing  when 
it  was  paid  for.     Gilbert  v.  Edwards,  460. 

2.  Proceedings  of  the  probate  court  in  the  partition  of  a  community  es- 
tate between  the  surviving  husband  and  the  estate  of  his  deceased  wife,  had 
under  the  Act  of  1848  (Laws  of  1848,  p.  273),  prior  to  the  present  law  as  to 
community  administration,  held  to  show  that  the  partition  so  made  was  not 
a  distribution  of  the  half  set  apart  to  the  estate  of  the  wife  among  her 
heirs,  but  that  such  half  was  left  subject  to  further  administration.  Bevll 
v.  Moulton,  564. 

Compressing  Cotton. 

Duty  of  railroad  as  to— local  or  foreign  shipment — notice.  See  Railroads, 
2,  3. 

Compromise. 

By  guardian  without  authority  of  court.    See  Judgment,  8. 

i 
Copy. 

A  duplicate  is  not  a  copy,  and  is  entitled  to  record.     See  Bond  for  Title,  3. 
Notice  and  affidavit  where  copy  of  deed  is  offered.    See  Evidence,  7. 

Concurring  Cause.. 

As  not  preventing  recovery  on  the  ground  of  assumed  ribk.  See  Con- 
tributory Negligence,   12. 

As  not  relieving  from  liability  for  injury  at  Intersection  of  two  railroads. 
See  Negligence,  19. 

Concurring  Negligence. 
Of  fellow  servant  not  relieving  master.    See  Master  and  Servant,  1. 

Consideration. 
Afforded  by  contemporaneous  instrument.    See  Contract,  2. 

Conspiracy. 

Declarations  and  letters  of  coconspirator  held  admissible.  See  Fire  In- 
surance, 14,  15. 

Constitutional    Law. 

Minor's  homestead  rights.    See  Homestead,  12. 

Continuance. 

Motion  for,  must  be  shown  in  record  on  appeal.  See  Bill  of  Exceptions, 
1.  2. 

1.  A  motion  for  continuance  based  on  the  absence  of  a  witness  was  prop- 
erly overruled  where  subpoena  for  the  witness  was  not  issued  until  the  eve 
of  the  trial,  and  no  sufficient  excuse  was  shown  for  not  having  it  issued 
earlier.     Insurance   Co.   v.   Liddell,   252. 

2.  Where,  after  plaintiff's  case  had  been  pending  on  the  docket  for  nine 
months,  the  defendants,  nearly  two  months  prior  to  the  trial,  filed  a  deed 
among  the  papers  of  the  cause  and  served  notice*  thereof  on  plaintiffs  coun- 
sel, an  application  for  a  continuance  by  plaintiff  to  obtain  evidence  to  show 
the  deed  a  forgery,  and  alleging  as  an  excuse  for  not  haVing  obtained  it  that 
he  had  just  discovered  that  defendants  would  rely  on  the  deed,  failed  to 
show  proper  diligence.     Collins  v.  Weiss,  282. 

3.  A  new  trial  is  properly  denied  where  it  is  sought  In  order  to  obtain 
evidence  which  is  merely  cumulative,  and  which,  in  view  of  the  opposing 
affidavits,  does  not  make  it  reasonably  probable  that  the  result  would  be 
changed,  and  where  the  motion  therefor  is  not  accompanied  by  the  alleged 
documentary  evidence  to  be  produced  and  the  source  of  the  applicant's 
knowledge  as  to  such  evidence  is  not  disclosed.    Id. 

4.  Where  an  application  for  continuance  shows  delay  In  the  effort  to 
obtain  the  testimony  of  the  absent  witness  by  deposition  and  is  not  ac- 
companied by  the  affidavit  of  the  person  who  made  search  to  ascertain  the 
whereabouts  of  the  witness,  it  is  addressed  to  the  discretion  of  the  court, 
and  its  overruling  will  not  be  revised.     Railway  v.  Skaggs,  363. 

5.  It  was  error  to  deny  a  continuance  to  the  defendants  where  the  un- 
controverted  affidavit  of  one  of  them  showed  that  he  intended  to  be  present 
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at  the  trial,  but  was  prevented  by  sickness,  and  the  materiality  of  his  testi- 
mony was  made  to  appear.    Water  Co.  v.  Hickson,  454. 

6.  Where  one  defendant  did  not  reside  in  the  county  of  the  trial,  and 
was  temporarily  out  of  the  State  on  a  business  trip  when  he  was  taken  sick, 
and  thereby  prevented  from  attending  the  trial,  such  facts  did  not  require 
that  his  deposition  should  have  been  taken,  and  a  failure  to  take  it  did  not 
constitute  lack  of  diligence.  Merchant  v.  Bowyer,  3  Texas  Civ.  App.,  367, 
distinguished.    Id. 

7.  An  application  for  a  continuance  on  account  of  the  absence  of  a  wit- 
ness is  properly  overruled  where  the  facts- recited  therein  as  expected  to  be 
proved  by  the  witness  are  admitted  by  the  opposing  party  to  be  true.  Rail- 
way v.  Campbell,  613. 

8.  Such  admission  does  not  include  disputable  inferences  deducible  from 
the  facts  admitted,  and  does  not  estop  the  party  making  it  from  introducing 
other  evidence  controverting  the  facts  to  be  so  inferred.  See  illustration. 
Id. 

Contract. 

By  agent  in  his  own  name  only.  See  Agent,  2. 
Fraud  in,  as  determining  venue.  See  Venue,  1. 
Implied  contract  for   commissioners.    See  Charge,   3. 

For  purchase  of  wheat  by  order,  construed  as  to  place  of  delivery.    See 
Sale,  8. 
Relieving  against  negligence,  void.    See  Railroads,   23. 
Held  a  device  to  cover  usury.    See  Usury,  1. 
Of  pledge   of  stock  construed.     See  Notes,  3. 
Building  contract  held  indivisible.    See  Res  Ad  judicata,  2-4. 
Pee  Contract  to  Sell  Land. 

1.  An  agreement  contemporary  with  a  written  order  for  goods  that  the 
purchaser  might  return  same  if  not  satisfactory  held  to  be  a  contract  by. 
the  seller,  though  signed  in  the  individual  name  of  a  traveling  agent  making 
the  sale.     Manufacturing  Co.  v.  Brenk,  97. 

2.  A  note  given  for  an  insurance  premium  and  the  policy  issued  at  the 
same  time  constituted  one  contract,  and  a  forfeiture  provided  for  by  the 
note,  in  case  of  its  nonpayment  at  maturity,  was  as  effective  as  though  in- 
serted in  the  policy,  and  this  thougji  the  two  instruments  bore  different 
dates.    Insurance   Co.  v.   Knight,    328. 

3.  Where  a  purchaser's  order  for  an  engine  contained  a  clause  giving  the 
seller  the  right  to  cancel  the  order  at  any  time  before  shipment  of  the  engine 
without  liability  for  damages,  and  the  seller  accepted  the  order  but  after- 
wards refused  to  fill  it,  such  refusal  created  no  liability,  such  provision  in 
the  contract  not  being  against  public  policy.  Hypse  v.  Manufacturing  Co., 
409. 

4.  A  contract  by  which  defendant  agreed  to  rent  plaintiffs  land  to  a  ten- 
ant who  could  carry  himself  with  feed,  provisions,  etc.,  and  plant  400  acres 
in  rice,  did  not  bind  that  the  land  should  in  any  event  be  planted,  but  only 
that  a  tenant  would  be  secured  able  to  carry  himself  and  to  so  plant,  and 
where  the  failure  to  plant  arose  solely  from  the  inability  of  a  water  com- 
pany to  supply  the  tenant  with  water,  defendant  was  not  liable.  Barr  v. 
Cardiff,  496. 

6.  Where  the  sureties  on  a  contractor's  bond,  who  were  not  liable  to  ma- 
terialmen  who  had  furnished  materials  to  the  contractor,  promised  such 
materialmen  to  settle  and  adjust  their  claims  with  the  contractor,  such 
promise  was  without  consideration  and  of  no  effect.  Manufacturing  Co.  v. 
Contract  Co.,  349. 

6.  The  promise  being  of  no  legal  efTect,  it  was  immaterial  that  the  court 
erred  in  permitting  the  sureties  to  testify  that  a  letter  of  theirs  to  the  ma- 
terialmen containing  the  promise  was  written  under  the  belief  that  the  law 
would  hold  them  responsible  to  all  parties  who  had  furnished  materials  be- 
cause of  their  being  on  the  contractor's  bond.    Id. 

Contract  to  Sell   Land. 

1.  A  contract  for  the  sale  of  land  binding  the  vendor  only  to  execute  and 
deliver  a  warranty  deed  requires  him,  under  the  law,  to  furnish  a  good  and 
marketable  title.     Roberts  v.  McFadden,  47. 

2.  A  marketable  title  is  one  reasonably  free  from  such  doubts  as  would 
affect  the  market  value  of  the  estate;  one  that  a  prudent  man,  with  knowl- 
edge of  all  the  facts  and  their  bearing,  would  be  willing  to  accept.    Id. 

3.  The  measure  of  damages  for  breach  of  warranty  in  executed  contracts 
for  the  sale  of  land  is  the  purchase  money  paid  and  interest,  without  refer- 
ence to  the  value  of  the  land  at  the  time  of  the  breach  or  at  any  other  time; 


632  Index. 

Contract  to  Sell  Land — continued. 

and  the  same  rule  is  usually  applied  in  cases  of  breach  of  executory  con- 
tracts to  sell  land.    Id. 

4.  Where  the  title  tendered  is  not  good,  or  though  good,  is  not  market- 
able, the  vendee  is  entitled  to  rescind  the  contract  and  recover  back  his 
advance  payment,  with  interest,  but  he  can  recover  for  loss  of  his  bargain 
only  where  the  vendor  has  fraudulently  or  willfully  refused  to  comply  with 
the  contract.  See  opinion  for  facts,  Including  a  failure  to  make  known  a 
prior  oil  lease  of  the  land,  then  of  record,  held  not  to  amount  to  fraud  on 
the  vendor's  part  such  as  would  authorize  recovery  by  the  vendee  for  loss 
of  bargain.    Id. 

5.  An  oil  lease  of  land  made  in  consideration  of  $1  (not  in  fact  paid)  and 
the  lessee's  promise  to  develop  the  premises  and  give  the  lessor  ten  per  cent 
of  the  oil  produced,  stipulating  that  the  lessee  may  terminate  the  lease  at 
any  lime  and  that  the  sum  paid  shall  be  the  lessor's  full  compensation,  is  a 
void  contract  because  unilateral  in  character.  Such  void  lease,  adversely 
held,  did  not  of  itself  render  the  title  to  the  land  an  unmarketable  one,  and 
a  sale  of  the  land  by  the  lessor  prior  to  operations  begun  under  the  lease 
annulled  the  lease.    Id. 

Contributory  Negligence. 

Burden  of  proof  as  to.    See  Negligence,  4. 

Evidence  tending  to  rebut    S^e  Negligence,  16. 

Woman  carrying  heavy  grip  while  alighting  from  train.  See  Carriers  of 
Passengers,  4,  7. 

In  case  of  cotton  destroyed  by  fire  set  from  engines.    See  Setting  Fires,  1. 

In  crossing  railroad  track  near  standing  cars.     See  Railroads,  5. 

Burden  where  plaintiff's  own  evidence  raises  issue  of.  See  Master*  and 
Servant,  7. 

Question  of,  held  for  the  jury  to  determine.    See  Personal  Injury,  7. 

In  violation  of  rules.     See  Railroads,  16. 

1.  A  person  lying  down  on  a  railroad  track  where  trains  are  liable  to 
pass  at  any  moment,  whether  drunk  or  sober,  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.    Railway  v.  Matthews,  137. 

2.  See  evidence  held  to  show,  over  a  verdict  to  the  contrary,  that  de- 
ceased, when  struck  and  killed  by  a  train,  was  lying  on  the  track,  and  not 
walking  along  on  it.    Id. 

3.  Where  on  appeal  in  an  action  for  negligently  causing  death  the  judg- 
ment is  reversed  because  the  deceased  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  judgment  will  not  be  rendered  for  the  defendant 
if  there  is  any  other  theory  arising  from  the  pleadings,  and  evidence  upon 
which  the  defendant  could  be  held  liable,  but  the  case  will  be  remanded.    Id. 

4.  A  charge  that  if  the  jury  believed  "that  the  -plaintiff  was  guilty  of  neg- 
ligence under  the  circumstances  that  contributed  to  his  injury,"  they  should 
find  for  the  defendant,  was  not  erroneous  as  conveying  the  idea  that  such 
negligence,  to  preclude  recovery,  must  have  been  the  proximate  cause  of,  or 
have  proximately  contributed  to  the  injury.    Baca  v.  Railway,   210. 

5.  Plaintiff  could  not  complain  that  the  charge  failed  to  specify  that  such 
negligence  must  have  proximately  contributed  to  the  injury  where  the  charge 
on  that  subject  requested  by  himself,  and  given  by  the  court  with  only  slight 
qualification,  treated  the  issue  of  contributory  negligence  in  general  terms, 
instructing  a  finding  for  defendant  if  plaintiff  was  guilty  of  contributory 
negligence.    Id. 

6.  In  this  State  it  is  not  held  negligence  per  se  for  a  passenger  to  pro- 
trude a  part  of  his  person  outside  the  window  of  a  passenger  car,  but  it  is 
for  the  jury  to  determine  whether  he  is  guilty  of  negligence  in  thus  expos- 
ing himself.    Railway  v.  Phillips,  238. 

7.  A  charge  was  not  erroneous  which  instructed  that  contributory  negli- 
gence is  where  some  negligent  act  or  omission  on  the  part  of  the  plaintiff, 
co-operating  with  some  negligent  act  or  omission  on  the  part  of  the  defend- 
ant, contributes  to  and  is  the  efficient  cause  of  the  injury,  and  that  for  it  to 
prevent  a  recovery  plaintiff  must  have  acted  as  a  reasonably  prudent  per- 
son would  not  have  done  under  the  circumstances,  and  that  this  must  have 
co-operated  with  the  negligence  of  defendant  in  producing  the  injury*  Rail- 
way v.  Yarbro,  218. 

S.  Facts  held  to  show  that  an  employe  in  an  oil  mill  was  guilty  of  con- 
tributory negligence  in  operating  a  machine  termed  a  "former,"  by  reason 
of  which  his  hand  was  cut.     Anderson  v.  Oil  Co.,  288. 

9.  A  railway  brakeman  working  with  a  construction  train  was  ordered  by 
the  conductor  to  remain  at  a  point  around  a  curve  for  the  purpose  of  flagging 
approaching  trains,  but  did  not  do  so,  and  forty  minutes  later,  when  the 
train  started  to  back,  was  run  over  and  killed,  none  of  the  train  operatives 
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knowing  of  his  presence  there.  Held,  that  he  was  guilty  of  contributory 
negligence  precluding  a  recovery  for  his  death,  even  though  the  whistle  was 
not  blown  nor  the  bell  rung  at  the  time  the  train  started  to  back.  Railway 
v.  Fields,  414. 

10.  Whether  a  person  of  ordinary  prudence  would,  under  all  the  circum- 
stances, and  knowing  that  its  brake  was  defective,  have  operated  a  hand 
car  at  a  speed  of  seven  or  eight  miles  an  hour  while  in  a  cut  and  approach- 
ing a  curve  in  the  track,  was  a  question  for  the  jury,  and  their  verdict  find- 
ing that  it  did  not  proximately  contribute  to  the  collision  with  a  train  ap- 
proaching from  the  opposite  direction  without  blowing  the  whistle  -for  the 
curv.e,  is  sustained.    Railway  v.  Bender,  568. 

11.  Plaintiff,  in  charge  of  the  hand  car,  assumed  the  risk  of  its  defective 
brake,  but  not  that  resulting  from  the  failure  of  the  train  to  whistle  for  the 
cut  and  curve.    Id. 

12.  Though  the  known  defective  condition  of  the  hand  car  brake  con- 
curred with  the  negligence  in  failing  to  whistle  for  the  curve,  of  which  plain- 
tiff was  ignorant,  this  would  not  prevent  a  recovery  on  the  ground  of  as- 
sumed risk,  as  would  contributory  negligence  in  case  of  concurring  causes 
of  injury.    Id. 

13.  Nor  can  plaintiff  be  held  to  have  forfeited  his  right  to  recover  because 
of  his  effort  to  remove  the  hand  car  from  the  track,  in  doing  which  he  was 
struck  by  the  advancing  train,  where  it  is  by  no  means  clear  from  the  evi- 
dence that  a  prudent  man  in  his  situation  would  have  pursued  a  different 
course.    Id. 

County. 

The  county  physician  has  no  authority  to  bind  a  county  by  employing 
physicians  to  treat  smallpox  patients  except  where  the  commissioners  court 
has  declared  quarantine.    Barrett  v.  Hill  County,  479. 

County  Court. 

Appeal  to— filing  of  bond.    See  Appeal,  2. 
Jurisdiction  to  enjoin  judgment.    See  Injunction,  1. 

Crossings. 

Leaving  and  coupling  cars  on.    See  Railroads,  4. 
Giving  signals  for.     See  Railroads,   18,  20-22,  26. 

Custom. 

As  to  permitting  change  of  beneficiary.    See  Benefit  Insurance,  1. 
As  to  cutting  and  switching  cars.    See  Negligence,  18. 

Corporations. 

Bound  by  negligence  of  agent    See  Master  and  Servant,  13. 
See,  also,  Foreign  Corporation;    Cities. 

1.  Where,  at  a  meeting  of  the  stockholders  of  a  corporation,  it  was 
agreed  that  all  stock- subscribed  for  should  be  paid  for  by  the  owners  thereof 
about  the  •  time  the  business  of  the  corporation  opened,  this  did  not  make 
time  of  the  essence  of  the  contract  of  subscription  so  as  to  make  the  payment 
as  indicated  a  condition  precedent  to  a  subscriber's  right  to  afterwards  de- 
mand his  stock  upon  tender  of  what  remained  due  thereon,  and  to  recover  for 
its  conversion  by  the  corporation.     Nicholson  Co.  v.  Urquhart,  527. 

2.  Where  the  corporation  declared  a  forfeiture  of  a  subscriber's  stock 
for  his  failure  to  pay  installments  due  thereon,  without  giving  him  thirty 
days'  notice,  as  required  by  the  statute,  such  action  was  illegal  and  void. 
Rev.  Stats.,  art.  668.    Id. 

3.  Such  illegal  forfeiture,  in  connection  with  the  action  of  the  corpora- 
tion in  declining  to  deliver  the  stock  upon  tender  by  the  subscriber  of  the 
amount  due  thereon,  and  in  canceling  the  certificates,  amounted  to  a  conver- 
sion of  the  stock,  rendering  the  corporation  liable  for  its  actual  value  at 
that  date,  less  the  amount  due  thereon  by  the  subscriber.    Id. 

Costs. 

In  partition  suit.    See  Partition,  1. 

Damages. 

Charge  held  not  to  authorize  double  damages.    See  Personal  Injury,  11. 
Verdict  for,  held  not  excessive.     See  Personal  Injury,  12. 
Caused  by  grading  of  street.     See  Cities,  7. 
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From  failure  to  deliver  message  to  sheriff  to  postpone  execution  sale.    See 
Telegraphs,   3. 
Duty  of  injured  party  to  lessen.     See  Telegraphs,  4. 
See,   also,  Exemplary  Damages;    Measure  of  Damages. 

1.  The  measure  of  damages  for  injury  to  a  growing  crop  is  the  difference 
between  what  the  crop  damaged  made  and  what  it  would  have  probably 
made  but  for  the  injury,  less  the  cost  of  raising,  harvesting  and  market- 
ing the  crop.    Canal  Co.  v.  Langford,  401. 

2.  A  claim  for  unliquidated  damages  growing  out  of  a  breach  of  an  agree- 
ment in  a  lease  to  supply  water  for  making  a  crop  is  assignable,  and  where 
the  party  liable  for  the  damages  settles  with  the  assignor  after  notice  of  the 
assignment,  the  assignee's  right  to  recover  on  the  claim  is  not  defeated. 
Id. 

3.  Plaintiff  was  entitled  to  recover  expenses  incurred  in  consequence  of 
the  sickness  of  his  child  caused  by  its  being  compelled  to  ride  in  an  un- 
warmed  coach,  and  a  charge  so  stating  did  not  conflict  with  another  in- 
struction not  to  allow  plaintiff  anything  on  account  of  its  sufferings.  Rail- 
way v.  Campbell,  613. 

Death. 

As  affecting  writ  of  error  proceedings.    See  Writ  of  Error,  1. 

See,  also,  Action  for  Death. 

Proof  that  a  person  had  changed  his  residence  from  one  State  to  another, 
and  that  he  had  not  been  heard  of  in  the  former  State  for  a  period  of  seven 
years,  does  not  raise  a  presumption  of  his  death  within  the  terms  of  the 
statute  providing  that  a  person  absenting  himself  beyond  seas  or  else- 
where for  seven  years  successively  shall  be  presumed  dead  unless  proof  be 
made  that  he  was  alive  during  that  time,  as  the  statute  means  that  the  party 
must  have  absented  himself  from  his  home.  Rev.  Stats.,  arts.  1821,  3372. 
Latham  v.  Tombs,  270. 

Decedents'  Estates. 
See  Estates  of  Decedents. 

Declarations. 

Of  coconspirator  admissible.    See  Fire  Insurance,  14,  15. 
See,  also,  Res  Gestae. 

Deed. 

If  not  in  chain  of  title,  record  not  notice.    See  Notice,  2. 

Of  married  woman;    impeaching  certificate.     See  Acknowledgment,   1. 

1.  Where  a  deed  absolute  on  its  face  is  delivered  by  the  grantor  to  the 
grantee  with  a  parol  condition  or  trust  that  it  shall  not  take  effect  until 
the  grantor's  death,  and  then  only  on  the  grantee's  execution  of  notes  to 
third  persons,  such  condition  is  void  and  the  delivery  is  an  absolute  one, 
vesting  the  title.  The  case  would  be  different  if  the  delivery  was  made  to 
a  third  person  in  escrow,  but  a  grantee  can  not  act  in  that  capacity.  Mc- 
Lendon  v.  Brocket t,   150. 

2.  The  recovery  back  of  the  deed  by  the  grantor  after  such  delivery  to 
the  grantee,  even  though  it  was  with  the  latter's  consent,  did  not  affect  the 
tittle  of  the  grantee,  or  reinvest  title  in  the  grantor.     Id. 

3.  Evidence  upon  an  issue  of  forgery  of  a  deed  over  thirty  years  old  held 
to  sustain  a  finding  in  favor  of  its  genuineness.     Collins  v.  Weiss,  282. 

4.  A  deed  by  which  the  grantors  purport  to  grant,  sell  and  convey  all 
their  right,  title,  claim  and  interest  in  and  to  the  undivided  one-third  in- 
terest of  a  tract  of  640  acres  of  land,  also  stating  that  213  1-3  acres  are 
hereby  conveyed,  followed  by  a  general  warranty  of  the  premises,  is  not  a 
quitclaim  or  conveyance  of  the  mere  chance  of  title  such  as  will  deprive  the 
grantee  thereunder  of  the  character  of  an  innocent  purchaser.  Thompson 
v.  Rust,  441. 

5.  Where  a  father  executed  a  deed  of  land  to  his  minor  children  and  on 
the  same  day  had  it  recorded,  and  thereafter  retained  possession  of  it  until 
he  produced  it  on  the  trial  of  a  suit  brought  for  partition  of  the  land,  there 
was  a  sufficient  delivery  of  the  deed.     Ford  v.  Boone,  550. 

6.  'Where  a  father  executed  a  deed  to  his  children  and  had  It  recorded, 
thereby  making  a  delivery  of  it,  parol  evidence  was  inadmissible  to  show 
that  he  did  not  intend  to  give  possession  of  the  land  until  the  youngest 
child  became  of  age.     Id. 

7.  The  deed  of  a  father  to  his  children  having  been  delivered  by  virtue 
of   its   record,    the   fact   that  the   father's    vendor    lien   notes,    given   to    his 


Index.  635 

Deed— continued. 

grantor  for  the  purchase  money  of  the  land,  were  still  outstanding  and  were 
subsequently  paid  by  the  father,  in  nowise  affected  the  absolute  and  full  title 
which  the  deed  had  vested  in  the  children.    Id. 

8.  A  husband  and  wife  by  deed  duly  acknowledged  conveyed  certain 
homestead  land,  the  separate  property  of  the  wife,  by  warranty  deed,  with 
granting  and  habendum  clauses  in  usual  form,  but  with  right  of  full  con- 
trol of  the  land  reserved  in  the  deed  to  the  grantors  during  their  lifetime, 
and  power  in  them,  or  either  of  them  on  the  death  of  the  other,  to  sell  or 
exchange  the  land.  They  continued  to  occupy  the  land  until  the  husband 
died,  and  two  days  later  the  wife  delivered  the  deed  to  one  of  the  grantees, 
saying,  "Here  is  your  deed;  take  your  land;"  and  at  one  time  thereafter  she 
refused  to  pay  for  some  improvements  placed  on  the  land  on  the  ground  thct 
it  belonged  to  the  grantees,  but  later  conveyed  it  to  other  parties  after  the 
first  grantees  had  gone  into  possession  with  her  consent.  Held  to  show 
an  intention  at  the  time  the  deed  took  effect  by  delivery  not  to  rely  upon 
the  reserved  power  to  control  and  sell,  but  to  pass  the  title  in  present!,  and 
the  reservation,  being  in  conflict  therewith,  was  void.  Hamilton  v.  Jones, 
598. 

Deed  of  Trust. 

1.  Where  a  deed  of  trust  with  power  of  sale  by  the  trustee  provides  that 
a  substitute  trustee  may  be  appointed  by  the  cestui  que  trust  upon  the  fail- 
ure or  refusal  of  the  trustee  to  act,  the  appointment  of  a  substitute  without 
any  failure  or  refusal  of  the  trustee  to  act  is  unauthorized,  and  a  sale  of 
the  property  by  him  is  void.    Bemls  v.  Williams,  393. 

2.  Surprise  of  defendant,  claiming  under  the  sale  by  the  substitute  trustee, 
at  the  testimony  of  the  trustee  to  the  effect  that  he  had  never  declined  to 
act  and  had  never  been  requested  to  sell  the  land,  did  not  warrant  a  with- 
drawal of  announcement  of  ready  and  continuance  of  the  case  in  order  to 
meet  such  testimony,  since  defendant  was  charged  by  law  with  the  knowl- 
edge that  he  would  be  required  to  prove  a  strict  compliance  with  the  terms 
of  the  deed  of  trust  as  against  plaintiff  claiming  under  an  adverse  deed 
from  the  grantor  in  the  trust  deed;  and  it  did  not  aid  defendant's  case  in 
this  respect  that  plaintiff  had  alleged  a  common  source  of  title  and  by  his 
pleadings  attacked  the  deed  of  trust  for  fraud,  without  assailing  the  deed 
of  the  substitute  trustee  thereunder  as  being  invalid  because  of  such  appoint- 
ment, thereby  leading  defendant  to  believe  that  no  attack  would  be  made 
on  that  ground.    Id. 

3.  The  fact  that  plaintiff,  suing  in  trespass  to  try  title,  had  specially 
pleaded  fraud  in  the  execution  of  the  trust  deed  under  which  defendant 
claimed,  did  not  preclude  him  from  an  attack  on  any  link  in  the  chain  of 
defendant's  title,  and  the  rule  which  confines  the  plaintiff  in  such  an  action 
to  proof  of  the  title  pleaded  by  him  has  no  application  to  the  case  here.    Id. 

4.  That  the  grantor  in  the  deed  of  trust  had,  after  the  execution  by  him 
of  the  adverse  deed  under  which  plaintiff  claimed,  agreed  to  the  appointment 
of  the  substitute  trustee,  could  not  affect  the  question  of  the  legality  of  such 
appointment.    Id. 

Default. 
In  payment  of  premium  as  working  forfeiture.    See  Fire  Insurance,  9. 

Defective  Appliances. 

Knowledge  of  the  defect  is  knowledge  of  the  danger.    See  Assumed  Risk,  3. 
Evidence  raising  issue  of.     See  Master  and  Servant,  11. 
Duty  of  servant  to  observe.    See  Master  and  Servant,  22. 

Degree  of  Care. 

In  keeping  streets  in  safe  condition.    See  Cities,  1. 
As  to  carriers  of  passengers.    See  Negligence,  11,  13. 
See,  also,  Ordinary  Care. 

Delay. 

In  filing  transcript.    See  Transcript,   1. 
In  delivery  of  message.    See  Telegraphs,  3. 

Delivery. 

With  parol  conditions.     See  Deed,  1,  6. 

Of  stoves  stored  in  a  warehouse.     See  Sale,  1. 

To   carrier  passes   title.     See  Sale,  7. 

Of  wheat  sold  on  order  of  shipment — place  of.    See  Sale,  8. 
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Deposition. 

Diligence  as  to  obtaining,  in  showing  for  a  continuance.  See  Continu- 
ance, 4,  6. 

1.  Where  the  defendant  had  filed  cross-interrogatories  to  a  witness  and 
had  taken  out  a  commission  to  have  the  deposition  taken,  the  plaintiff  was 
entitled  to  a  commission,  although  five  full  days  had  not  elapsed  since  the 
service  of  the  notice  and  precept  upon  defendant.    Railway  v.  Skaggs,  363. 

2.  Where  a  deposition  has  been  quashed  it  has  no  value  as  evidence,  and 
is  not  admissible  to  Impeach  the  testimony  of  the  witness  as  given  in  an- 
other deposition  unless  the  proper  predicate  has  been  laid  by  asking  the 
witness  as  to  the  statements  therein,  nor  can  it  be  introduced  by  the  oppo- 
site party  to  show  that  the  party  who  had  it  taken  had  resorted  to  improper 
means  to  procure  and  color  testimony.    Joy  v.  Insurance  Co,  433. 

Depot. 
Keeping  open  and  warmed.    See  Carriers  of  Passengers,  13. 

Deputies. 
For  county  assessor— order  fixing  fees  of.    See  Fees,  1. 

Descent. 

See  Homestead,  16. 

Discovered  Peril. 
See  Negligence,  3,  6;  Master  and  Servant,  12;  Street  Railway,  2. 

Dismissal. 
Of  cause  for  failure  to  file  brief.    See  Briefs,  2. 

District  Court. 

Powers  of,  in  cases  appealed  from  probate  court.    See  Jurisdiction,  2. 

The  article  of  the  statute  providing  that  "the  several  judges  of  the  district 
courts  shall  hold  the  regular  terms  of  their  said  courts  •  *  •  and  such 
special  terms  as  may  be  required  by  law,"  does  not  preclude  a  special  judge 
from  holding  a  special  term  of  the  court  in  the  absence  of  the  regular  judge, 
Rev.  Stats.,  art.  1111.    Railway  v.  Bender,  568. 

Divorce. 
Foreign  decree  of,  as  determining  custody  of  child.    See  Res  Adjudicata,  7. 

Duplicate. 
Is  an  original,  not  a  copy,  and  so  entitled  to  record.    See  Bond  for  Title,  3. 

Election  of  Remedies. 
In  case  of  conversion  by  carrier.    See  Banks,  2. 

Elections. 
See  Local  Option  Election. 

Equitable   Lien. 
On  proceeds  of  sale  where  goods  have  been  intermingled.    See  Trust,  1. 

Equity. 

In  setting  aside  a  judgment  for  taxes  defendant  required  to  pay  the  taxes 
due.     See  Tax  Sale,  4. 

Estates   of   Decedents. 

1.  Since  the  statute  makes  the  allowance  for  the  widow's  support  for 
one  year  payable  in  preference  to  all  other  debts  and  charges  against  the 
estate  except  funeral  expenses  and  expenses  of  last  sickness,  a  creditor  of 
the  estate  can  not  object  to  such  allowance  on  the  ground  that  the  only 
proceeds  of  the  estate  that  could  be  used  for  its  payment  was  money  realized 
from  a  sale  of  certain  property  on  which  he  had  a  landlord's  lien.  Rev. 
Stats.,  arts.  2037,  2044,  2069.    In  re  Laurence's  Estate,  465. 

2.  In  an  action  to  establish  a  claim  against  a  decedent's  estate  the  dis- 
trict court  has  jurisdiction  to  establish  a  lien  upon  lands  of  the  estate  in 
plain  tiff's  favor  by  virtue  of  a  trust  deed  given  to  secure  the  debt.  Follow- 
ing Qeorge  v.  Ryon,  94  Texas,  317.    Ryon  v.  George,  604. 

3.  In  such  an  action  it  seems  that  it  is  not  necessary  to  make  the  trustee 
a  party.    In  this  case,  however,  it  appears  that  he  was  dead.    Id. 
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Estoppel. 

Where  owner  places  the  apparent  title  In  another.    See  Notes,  1. 
Suing  for  damages  not  estopping  to  claim  abatement.    See  Nuisance,  3. 
Receipt  held  not,  In  absence  of  knowledge.    See  Life  Insurance,  4. 
Reliance  on  representations.     See  Fraud,  2. 
Tender  into  court  held  not.    See  Res  Adjudicate,  5. 

The  issue  of  estoppel  by  holding  one's  self  out  as  a  partnei  should  be 
made  in  the  pleadings  to  entitle  It  to  submission.    Casey  v.  Treadwell,  480. 

Evidence. 

Of  opinion  excluded.    See  Live  Stock  Shipment,  3. 
Of  notoriety  of  defect  in  street.    See  Cities,  2. 
To  show  value  of  wife's  services.    See  Personal  Injury,  9. 
Newly  discovered  as  warranting  new  trial.    See  New  Trial,  1. 
To  show  custom  of  cutting  and  switching  cars.    See  Negligence,  18. 
To  show  criminal  intent  and  arson.     See  Fire  Insurance,   11,   12. 
Of  conclusion  that  a  certain  place  was  dangerous.    See  Killing  Live  Stock, 
3. 
Of  another  fraud  to  show  fraud.    See  Evidence,  5. 
Construction  of  printed  rules.    See  Railroads,  9. 
See,  also.  Res  Gestae.  v 

1.  On  the  question  of  proper  cultivation  of  premises,  crop  results  on  other 
neighboring  farms  are  not  admissible  in  evidence,  at  least  in  the  absence  of 
evidence  that  conditions  were  the  same.     Cammack  v.  Rogers,  125. 

2.  The  fact  that  plaintiffs,  who  testify  as  witnesses  in  the  case,  are  con- 
tradicted on  material  Issues  by  other  witnesses,  does  not  authorize  the  in- 
troduction of  evidence  in  support  of  their,  reputation  for  truth  and  veracity* 
White  v.  Epperson,  162. 

3.  Where  there  are  conflicting  calls  in  the  field  notes  of  a  survey,  a  line 
of  which  has  been  adopted  as  the  boundary  line  of  a  precinct,  extraneous 
evidence  showing  the  true  location  of  the  line  and  the  mistake  in  the  calls 
is  not  subject  to  the  objection  that  it  contradicts  the  calls  and  varies  them 
by  parol,  and  is  admissible  without  the  necessity  of  special  pleading  to  au- 
thorize it.    Martin  v.  Mitchell,   385. 

4.  Where  in  answer  to  the  question,  "Do  you  know  whether  or  not  E. 
was  claiming  the  property  during  the  last  sixteen  years?"  the  answer  was, 
"The  last  sixteen  years  I  know  he  has,"  such  question  on  its  face  sought  to 
elicit  a  fact,  not  a  conclusion,  and  the  answer  stated  a  fact  Rice  v.  Melott,. 
426. 

5.  Upon  the  issue  whether  or  not  title  to  the  land  had  been  acquired  by 
limitations,  it  was  competent  for  a  witness  who  had  lived  near  the  land  all 
his  life  to  state  that  he  had  always  heard  that  it  belonged  to  defendant's 
grantor,  as  this  was  evidence  of  reputation  in  the  neighborhood,  and  not 
hearsay.    Id. 

6.  The  bar  of  "privilege"  to  a  communication  testified  to  by  defendant's 
counsel  was  waived  by  plaintiff  where  he  testified  in  relation  thereto  him- 
self, and  permitted  the  testimony  of  another  witness  relative  to  it  to  be 
received  without  objection.    Shelton  v.  Traction  Co.,  507. 

7.  Where  a  party  defendant  wishes  to  introduce  in  evidence  a  copy  of 
a  lost  deed  he  must  give  notice  and  make  the  affidavit  required  by  the 
statute,  and  he  can  not  avail  himself  of  a  notice  and  affidavit  filed  by  a 
codefendant  with  whom  he  has  no  community  of  interest.  Rev.  Stats.,  art. 
2312.    Gann  v.  Roberts,  561. 

8.  Where  an  affidavit  of  forgery  of  a  deed  is  filed,  and  only  a  copy  from 
the  record  Is  offered  in  evidence,  the  age  of  the  record  is  not  conclusive  evi- 
dence of  the  genuineness  of  the  deed.    Id. 

9.  Whre  a  written  contract  is  unambiguous,  the  admission  of  oral  evidence 
as  to  its  meaning  which  is  in  line  with  its  proper  legal  construction  is  harm- 
less error.    Orthwein  v.  Mill  Co.,  600. 

Execution  Sale. 

Purchaser  at,  with  knowledge  of  irregularities.     See  Innocent  Purchaser,  1. 

Where  land  was.  sold  for  a  grossly  inadequate  price;  the  defendant  was 
not  called  on  to  point  out  the  property,  to  be  levied  on;  the  writ  was  return- 
able at  a  time  not  permitted  by  law,  namely  in  ninety  instead  of  sixty  days, 
and  the  land  was  sold  after  sixty  days,  and  was  so  described  as  to  render  it 
uncertain  that  it  was  the  land  levied  on,  the  court  was  justified  in  setting 
aside  the  sale  and  canceling  the  sheriff's  deed.    Day  v.  Johnson,  107. 

Executor. 

1.  The  executrix  of  an  estate  to  whom  a  homestead  of  200  acres  has  been 
allowed  but  not  specifically  set  apart  from  the  larger  tract  belonging  to  the 
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estate,  has  control  of  the  entire  land  as  executrix  till  such  segregation  of  the 
homestead,  and  can  maintain  suit  concerning  it  in  that  capacity.  Cammack 
v.  Rogers,  125. 

2.  A  surviving  widow  and  executrix  to  whom  a  homestead  has  been  set 
apart  may  unite  her  claims  in  representative  and  in  individual  capacity  in 
a  suit  against  a  tenant  thereon.    Id. 

Exemplary   Damages. 

1.  There  can  be  no  recovery  for  exemplary  damages  except  where  actual 
damages  are  sustained,  and  the  exemplary  damages  must  bear  a  reason- 
able proportion  to  the  actual  damages.     Flannery  v.  Wood,  250. 

2.  Where,  in  an  action  of  damages  for  an  assault  on  plaintiff's  wife  and 
for  the  value  of  certain  household  goods  taken,  there  was  a  recovery  for 
$2344  exemplary  damages,  and  for  the  actual  damages  $56,  which  the  evi- 
dence showed  to  be  the  value  of  the  property  taken,  the  exemplary  damages 
were  excessive,  and  a  remittitur  reducing  the  amount  thereof  to  $500  is  re- 
quired.   Id. 

Expert  Evidence. 

Of  fireman  as  to  engine  being  properly  handled.    See  Setting  Fires,   5. 

Of  physician  as  to  person  simulating  pain  and  injury.  See  Personal  In- 
Jury,  10. 

False  Representations. 
By  insured,  waived  by  agent.    See  Fire  Insurance,  8. 

Fees. 

An  order  of  the  county  judge  authorizing  and  fixing  the  salaries  of  nine 
deputies  for  the  county  assessor  was  a  sufficient  compliance  with  the  re- 
quirements of  section  12  of  Act  of  June  16,  1897  (Laws,  25th  Leg.,  chap.  5, 
p.  5)  though  accompanied  by  a  proviso  that  the  office  should  yield  revenue 
sufficient  to  pay  the  sums  named;  the  proviso  was  immaterial  and  could  be 
regarded  as  surplusage.    McLennan  Co.  v.  Frost,  617. 

Fellow  Servant. 
Concurring  negligence  of,  not  relieving  master.    See  Master  and  Servant,  L 

Filing. 

Of  findings  of  fact  after  term.    See  Appeal,  5. 

After  the  ten  days  is  too  late,  despite  agreement  of  parties.  See  State- 
ment of  Facts,  1. 

Findings  of  Fact. 

Filing  after  the  term  is  too  late.    See  Appeal,  5. 

Where  the  case  is  tried  by  the  court  without  a  jury  and  there  was  no  re- 
quest that  the  court  should  find  upon  certain  issues  of  fact  and  no  com- 
plaint was  made  on  that  score  until  after  an  appeal  had  been  perfected,  such 
complaint  comes  too  late.    Tenzler  v.  Tyrrell,  443. 

Fireproof  Building. 
See  City  Ordinances,  3. 

Fire   Insurance. 

1.  Where  a  fire  insurance  policy  had  a  slip  attached  thereto  containing  a 
description  of  the  property,  a  stipulation  that  the  insurance  was  subject  to 
the  following  conditions  as  warranties,  then  a  three-fourths  loss  clause,  an 
iron  safe  clause,  and  a  statement  that  it- was  made  a  part  of  the  policy,  and 
the  policy  contained  a  provision  that  it  was  subject  to  the  provisions,  agree- 
ments, or  conditions  "added"  thereto,  and  in  referring  to  the  interest  of  a 
mortgagee  stipulated  that  the  conditions  of  the  policy  should  apply  to  such 
interest  as  should  be  "appended"  to  it,  the.  iron  safe  clause,  was  thereby  made 
a  pan  of  the  policy,  and  was  binding  on 'the  insured  as  a  warranty.  Couch 
v.  Insurance  Co.,   44. 

2.  Where  the  insurance  company's  adjuster  and  local  agents  were  in- 
formed by  plaintiffs  that  they  had  not  compiled  with  the  iron  safe  clause,  but 
no  forfeiture  was  declared  of  the  policy,  and  the  adjuster  afterwards  required 
plaintiffs  to  make  a  statement  of  the  loss  under  oath,  and  stated  that  the 
company  would  settle  for  the  loss,  and  plaintiff  had  no  notice  of  any  limita- 
tion on  the  adjuster's  authority,  it  was  a  question  for  the  jury  as  to  whether 
a  forfeiture  of  the  policy  had  been  waived  by  the  defendant.    Id. 
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3.  The  agent  of  an  insurance  company  may  verbally  waive  conditions  in 
an  insurance  policy  avoiding  it  for  misstatements  as  to  title  or  existing  in- 
surance, though  the  policy  provides  that  no  change  of  contract  or  waiver  of 
the  terms  thereof  should  be  claimed  by  the  insured,  unless  in  writhig  and 
attached  to  or  indorsed  on  the  policy.    Association  v.  Wingfleld,  194. 

4.  The  husband. has  an  insurable  interest  in  the  homestead  in  possession 
though  the  title  thereto  is  in  his  wife  and  her  children  by  a  former  mar- 
riage.   Id. 

5.  Plaintiffs  allegation  that  the  insurance  policy  sued  on  was  issued  upon 
"his"  household  and  kitchen  furniture,  sufficiently  charged  that  he  had  an 
insurable  interest;  and  his  testimony  that  the  property  described  in  the 
policy  was  destroyed  in  his  house  where  he  resided  with  his  family  was 
sufficient,  prima  facie,  to  show  an  insurable  interest  in  him  in  the  absence 
of  controverting  evidence.     Insurance  Co.  v.  White,  197. 

6.  It  seems  that  a  society  owning  a  lodge  room,  the  second  story  of  a 
building  belonging  to  and  on  land  of  another,  under  a  contract  giving  them 
a  permanent  title  with  right  of  ingress  and  egress,  has  an  unconditional  and 
sole  ownership  thereof,  and  Jhat  the  same  is  not  situated  on  leased  ground, 
within  the  meaning  of  those  terms  in  a  policy  of  insurance.  Insurance  Co. 
v.  Knights,  328. 

7.  Where  a  note  given  for  the  premium  on  an  insurance  policy  and  at 
the  time  of  its  issuance  provided:  "In  case  this  note  is  not  paid  at  maturity 
the  full  membership  fee  and  premium  shall  be  considered  as  earned  during 
the  currency  of  said  policy,  and  this  note  payable  without  reviving  said 
policy  or  any  of  its  provisions,"  an  extension  of  time  on  the  note  after  its 
maturity  and  its  subsequent  collection  and  retaining  the  amount  did  not 
revive  the  policy  forfeited  by  failure  to  pay  it  at  maturity.    Id. 

8.  A  plea  that  forfeiture  of  an  insurance  policy  by  nonpayment  of  the 
premium  note  was  waived  by  collecting  the  note  after  forfeiture  did  not 
raise  the  question  of  the  effect  of  an  express  promise  to  pay  the  loss  if  in- 
sured would  pay  the  note.    Id. 

9.  Forfeiture  of  an  insurance  policy  by  failure  to  pay  at  maturity  a  pre- 
mium note  payable  at  P.  was  not  avoided  by  proof  that  the  note  was  not  at 
that  place  at  the  time  of  maturity  without  a  showing  that  the  payee  was 
ready  and  willing  to  pay  it  at  that  time  and  place.    Id. 

10.  Where  the  jury  must  have  found  in  favor  of  a  defense  going  to  the 
entire  claim  sued  on,  to  wit,  that  the  insured  had  caused  the  property  to  be 
burned,  failure  of  the  court  to  sustain  exceptions  to  another  defense  pleaded 
as  to  only  a  part  of  the  property,  was  harmless  error.  Joy  v.  Insurance 
Co.,   433. 

11.  Where  in  an  action  on  a  fire  policy,  the  issue  of  arson  is  raised,  all 
circumstances  tending  to  prove  criminal  intent  and  the  guilt  of  the  party 
charged,  are  admissible  in  evidence..    Id. 

12.  Where  an  assignee  of  a  fire  policy  sues  for  the  loss,  evidence  which 
would  have  been  admissible  had  the  suit  been  by  the  insured  is  admissible 
against  the  assignee.    Id. 

13.  Where  in  an  action  on  the  policy  by  an  assignee  thereof,  a  conspiracy 
between  the  insured  and  another  to  burn  the  property  is  shown,  declara- 
tions made  by  the  insured,  either  before  or  after  the  fire,  tending  to  corrob- 
orate the  testimony  given  by  his  coconspirator,  and  to  show  that  the  prop- 
erty was  destroyed  in  pursuance  of  the  conspiracy,  were  admissible  as  orig- 
inal evidence  in  the  nature  of  confessions  or  declarations  against  interest.   Id. 

14.  It  was  competent  to  prove  by  a  witness  a  conversation  between  the 
insured  and  his  coconspirator  in  which  insured,  speaking  of  the  fire,  asked 
the  latter  to  stand  pat  and  not  tell  anybody,  and  the  reply  of  the  latter  that 
he  would  not.    Id. 

15.  So  letters  were  admissible  written  by  the  insured  to  the  coconspira- 
tor after  the  fire  showing  an  anxiety  to  have  the  latter  secretly  leave  his 
employment  and  go  to  the  home  of  the  insured,  and  offering  him  employ- 
ment.   Id. 

16.  Proof  of  the  fact  that  the  insured  had  mortgaged  the  property,  and 
that  the  mortgage  debt  was  about  due,  was  admissible  as  tending  to  show 
a  motive  for  burning  the  property.     Id. 

17.  It  was  a  compliance  with  the  iron  safe  clause  that  the  insured  kept 
his  books  in  an  iron  safe  of  the  kind,  understood  to  be  fireproof,  and  be- 
lieved by  him  to  be  so,  although  the  books  were  destroyed  by  fire  while  in 
the  safe.     Fire  Assn.  v.  Palmer,  447. 

18.  Where  the  policy  provided  that  it  should  be  void  if  the  property  was 
not  owned  in  fee  by  the  insured,  or  in  case  of  fraud  or  false  swearing  by  the 
insured,  and  a  deed  of  the  property  had  been  made  to  the  insured,  but  all  the 
vendor's  lien  notes,  though  due,   had  not  been  paid,  and  those  facts  were 
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stated  at  the  time  to  the  Insurance  agent,  a  requested  charge  to  find  for  the 
insurance  company  if  the  insured  made  false  statements  conerning  the  sub- 
ject of  the  Insurance  was  properly  qualified  by  the  addition,  "and  known  to 
be  false  at  the  time."    Id. 

Foreclosure. 
Held  not  to  bar  wife's  heirs.    See  Homestead,  17. 

Foreign  Corporation. 

Since  corporations  are  mere  creations  of  the  local  law,  having  no  legal  ex- 
istence beyond  the  sovereignty  where  created,  and  since  the  Texas  statute 
requires  that  foreign  corporations  for  pecuniary  profit,  except  as  therein- 
after provided,  transacting  business  in  this  State,  must  file  with  the  Secre- 
tary of  State  a  certified  copy  of  their  articles  of  incorporation,  and  that  no 
such  corporation  can  maintain  any  action  here  until  it  has  so  filed  such 
articles,  an  Ohio  corporation,  on  instituting  a  suit  on  a  contract  made  within 
this  State  must  allege  in  its  petition  a  compliance  with  the  provisions  of  the 
statute,  or  show  that  it  is  within  one  of  the  exceptions,  and  a  Judgment  in 
favor  of  such  corporation  upon  pleadings  deficient  in  this  respect,  is  fun- 
damental error.    Rev.  Stata*  arts.  745,  746.    Chapman  v.  Hallwood  Co.,  76. 

Forfeiture. 

Of  stock — notice  necessary.    See  Corporations,  2. 

See,  also,  Fire  Insurance,  2,  7,  9;  Life  Insurance,  1;  School  Land,  18. 

Forgery. 

Of  ancient  deed — evidence  not  sustaining  plea  of.  See  Deed,  1;  and  evi- 
dence not  sustaining  the  ancient  deed— only  a  copy  of  it  being  offered.  See 
Evidence,  8. 

Fraud. 

As  giving  local  jurisdiction.    See  Venue,  1. 

Of  tenant  in  giving  a  lien,  immaterial  as  to  landlord.  See  Landlord  and 
Tenant,  1. 

1.  Where  the  averments  of  plaintiff's  petition  showed  that  the  claim  agent 
and  three  physicians  in  the  employ  of  the  defendant  company  made  false 
representations  to  plaintiff  and  his  wife  as  to  the  extent  of  her  injuries  for 
the  fraudulent  purpose  of  procuring  a  release  of  damages,  when  they  knew 
or  should  have  known  of  the  severity  of  the  injuries,  it  was  error  for  the 
court  to  sustain  a  demurrer  to  the  pleading.    Jones  v.  Railway,  198. 

2.  Where  one  states  a  fact  which  is  or  should  be  within  his  knowledge. 
Intending  that  it  be  believed  and  acted  on  as  true,  he  should  not  ordinarily 
be  heard  to  say  that  the  other  party  ought  not  to  have  believed  him,  there 
being  nothing  to  show  to  such  other  the  falsity  of  the  representations.    Id. 

3.  Plaintiff  could  show  by  parol  evidence  that  as  an  inducement  for  him 
to  execute  the  release  the  defendant  undertook  to  have  plaintiff's  wife 
treated  by  its  physicians,  and  for  unskillful  treatment  so  furnished  defend- 
ant would  be  liable,  although  the  release  should  be  set  aside  for  fraud  in  Its 
procurement.    Id. 

4.  Where  the  release  has  been  procured  by  fraud  it  is  not  necessary  for 
the  plaintiff  to  pay  into  court  the  money  received  for  its  execution  in  order 
to  have  it  set  aside.    Id. 

5.  On  the  issue  of  fraud  in  a  claim  against  an  insolvent  assignor  evidence 
that  the  claimant  was  privy  to  fraud  in  another  claim  than  his  own  was 
admissible.    Baum  v.  Bank,   631. 

Fundamental   Error. 

Failure  to  allege  filing  articles  with  Secretary  of  State.  See  Foreign  Cor- 
poration, 1. 

Failure  to  Join  a  part  owner.    See  Parties,  1. 

Garnishment.' 

Where  the  grounds  upon  which  plaintiff's  garnishment  was  sued  out  did 
not  exist  in  fact,  it  was,  as  to  plaintiff's  liability  for  the  actual  damages 
caused  thereby,  immaterial  that  plaintiff's  agent  who  made  the  affidavit 
therefor  believed  in  its  existence.    Barr  v.  Cardiff,  495. 

Good  Faith. 
In  settlement  on  land — house  placed  across  the  line.     See  School  Land,  13. 
In  purchase  of  tainted  notes.     See  Usury,  4. 
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Growing  Crops. 

Measure  of  damages  for  injury  to.    See  Damages,  1. 

Guardian. 

Can  not  release  a  judgment  defendant,  In  compromise,  without  order  of 
court.    See  Judgement,  8. 

Guardianship. 

1.  Where  the  probate  records  of  a  county  court  showed  an  application  by 
M.  to  be  appointed  guardian  of  the  estate  of  a  nonresidence  insane  person, 
and  order  directing  a  sale  of  such  person's  land  by  M.  and  confirming  the 
sale,  but  did  not  show. that  said  application  had  been  acted  on,  or  that  M. 
was  ever  appointed  guardian,  the  sale  was  void  under  the  statutory  pro- 
visions requiring  that  the  orders  and  decrees  of  the  county  court  in  probate 
matters  shall  be  entered  on  the  records  of  the  court  and  declaring  such  pro- 
ceedings void  if  not  so  entered.  Rev.  Stats.,  arts.  1853,  2658.  Kelsey  v. 
Trisler,  177. 

2.  The  fact  that  such  orders  of  sale  were  void  and  subject  to  collateral 
attack  did  not  deprive  complainant  of  his  right,  by  bill  of  review  under  the 
statute,  to  "go  into  the  court  where  the  orders  were  made  and  have  them  set 
aside.    Rev.  Stats.,  art.  2799.    Id. 

3.  The  rule  that  where  a  court  having  general  jurisdiction  over  the  sub- 
ject matter  has  assumed  to  act,  every  presumption  will  be  indulged  in  sup- 
port of  the  decrees  unless  the  contrary  appears  from  the  record,  is  applica- 
ble to  collateral  attacks,  but  not  where  the  proceedings  are  directly  assailed, 
and  the  statute  declares  them  void  if  not  entered  of  record.    Id. 

Hand  Car. 

For  cases  as  to  negligence  and  injury  in  connection  with,  see  Personal 
Injury,  1;  Negligence,  1;  Contributory  Negligence,  10;  Master  and  Servant, 
2,4. 

Harmless   Error. 

In  admitting  evidence  of  construction  of  an  instrument.    See  Evidence,  9. 

In  overruling  special  exceptions.  See  Practice  in  Trial  Court,  1;  Fire 
Insurance,   10. 

In  rendering  judgment  as  the  jury  must  have  intended.    See  Trial,  5. 

In  failing  to  define  market  value  in  the  charge.    See  Market  Value,  1. 

Error  rendered  harmless  by  verdict.     See  Negligence,  22. 

Overruling  exceptions  to  pleading  because  seeking  a  personal  judgment 
where  none  was  warranted,  is  not  ground  for  reversal  where  the  judgment 
finally  rendered  was  not  a  personal  one.    Baum  v.  Bank,  531. 

Hearsay. 

Declarations  of  injured  party  to  her  physician.    See  Action  for  Death,  3. 

Testimony  predicated  on  letters  not  produced.     See  Personal  Injury,   5. 

As  to  what  was  reported  at  the  time  relative  to  a  snowstorm  blockade, 
etc.     See  Live  Stock  Shipment,  4. 

Notoriety  of  claim  of  title.    See  Evidence,  5. 

Newspaper  account  of  medical  board  proceedings.  See  Master  and  Ser- 
vant, 19. 

Heirs. 

Necessary  parties  to  writ  of  error,  when.    See  Writ  of  Error,  1. 
Where   not   parties   to  foreclosure   suit,    their   interest   not   affected.    See 
Homestead,  17. 

Homestead. 

Husband  has  an  insurable  interest  in,  though  title  is  in  the  wife.  See  Fire 
Insurance,  4. 

1.  Upon  an  issue  of  abandonment  of  the  homestead  by  plaintiff  prior  to 
its  Bale  under  execution,  a  letter  written  by  him  af+er  his  removal  and  indi- 
cating an  arrangement  to  have  the  land  forfeited  by  the  State  for  the  benefit 
of  another,  was  admissible  to  show  abandonment,  although  it  was  dated 
after  the  execution  sale,  and  it  was  also  admissible  to  contradict  plaintiff's 
statement  .that  he  had  made  no  such  agreement.    White  v.  Epperson,  162. 

2.  Upon  an  issue  of  abandonment  of  the  homestead  a  charge  that  if  plain- 
tiff left  the  land  with  intention  to  return  and  occupy  it  as  his  home,  then 
the  fact  that  he  may  have  voted  or  held  office  in  another  State  during  a 
temporary  absence  would  not  forfeit  his  homestead  right,  provided,  etc.,  was 

32  Civil— 41. 


642  Index. 

H  omestead — continued. 

on  the  weight  of  evidence  in  assuming  that  plaintiffs  absence  was  tempo- 
rary and  in  singling  out  certain  Important  facts  and  telling  the  jury  that 
they  do  not  constitute  an  abandonment.     Id. 

3.  It  was  error  for  the  charge  to  make  plaintiffs  homestead  right  depend 
on  his  intention  at  the  time  he  so  voted  or  held  office  elsewhere,  instead  of 
his  intention  at  the  time  of  the  execution  sale.     Id. 

4.  A  charge  that  plaintiff,  during  a  temporary  absence,  could  offer  his 
homestead  for  sale  without  forfeiting  his  homestead  right  thereto,  as  the 
fact  of  such  offer  would  not  of  itself  constitute  an  abandonment,  was  on  the 
weight  of  evidence  in  singling  out  a  fact  and  telling  the  jury  what  effect 
they  might  give  it.    Id. 

5.  Defendant,  in  his  application  for  a  loan,  staled  that  the  ninety  acres 
farm  tract  which  he  proposed  to  mo'rtgage  was  no  part  of  his  -homestead, 
which  consisted  of  a  house  and  lot  in  M.,  and  that  M.  had  a  population  of 
J 00.  It  was  shown  by  the  evidence  that  defendant,  who  was  both  a  farmer 
and  merchant,  resided  with  his  family  on  a  tract  of  two  acres  in  M.,  which 
was  a  small  collection  of  houses,  consisting  of  six  or  seven  residences,  two 
stores,  a  blacksmith  shop  and  a  schoolhouse;  that  five  or  six  families  lived 
there;  that  it  was  not  incorporated  or  laid  off  into  lots  and  blocks,  some  of 
the  residences  being  located  at  or  near  the  corner  of  certain  farms,  while 
others  were  on  small  lots  of  land  purchased  for  the  purpose.  Held,  a  village 
within  the  meaning  of  the  constitutional  provision  that  an  urban  homestead 
may  consist  of  a  lot  or  lots  in  a  city,  town  or  village,  and  that  the  farm 
tract  so  mortgaged  was  no  part  of  the  homestead.  Mikael  v.  Securities  Co., 
183. 

6.  Where,  if  the  allegations  in  plaintiffs  petition  were  not  sufficient  to 
raise  the  issue  as  to  whether  certain  lots  levied  on  by  plaintiff  and  claimed 
by  defendant  as  an  urban  homestead  were  worth  less  than  $5000  at  the  time 
of  their  purchase,  the  deficiency  was  supplied  by  the  allegations  of  defend- 
ant's answer  specifically  covering  the  matter,  and  which  were  denied  by 
plaintiff,  an  objection  that  the  court  erred  in  submitting  the  issue  because 
it  was  not  raised  by  the  pleadings  was  not  tenable.     Fitzhugh  v.  Connor,  277. 

7.  It  was  error  for  the  charge,  where  the  evidence  was  conflicting  as  to 
whether  or  not  the  value  of  the  lots  claimed  by  defendant  as  his  exempt 
homestead  was  less  than  $5000  at  the  time  of  designation,  to  place  the 
burden  of  proof  as  to  that  issue  on  the  defendant.    Id. 

8.  Where  the  owner  of  an  urban  homestead  consisting  of  several  lots 
purchases  additional  lots,  those  last  acquired  become  part  of  the  homestead, 
although  those  already  owned  may  at  that  time  have  equaled  or  exceeded  in 
value  the  constitutional  limit  of  $5000,  if  their  value  was  less  than  that 
amount  at  the  time  of  their  original  designation  to  homestead  purposes. 
Lake  v.  Boulware,  12  Texas  Civ.  App.,  660,  criticised.     Id. 

9.  Where,  however,  in  such  a  case  the  homestead  owner  insists  on  in- 
cluding part  or  all  of  the  subsequently  acquired  property  in  the  homestead, 
then  the  court  will  inquire  as  to  the  value  of  the  whole  property,  exclusive 
of  improvements  at  that  date,  allowing  the  creditor  to  subject  to  his  judg- 
ment the  excess  in  the  entire  property,  and  the  debtor  to  select  out  of  the 
entire  property  his  homestead,  not  to  exceed  $5000  In  value,  exclusive  of  Im- 
provements.   Id. 

10.  Facts  held  to  support  a  finding  in  favor  of  the  homestead  claim  against 
creditors  to  property  purchased  for  a  home  but  attached  four  days  later  and 
before  its  actual  occupancy  by  the  purchaser.     Hardin  v.  Neal,   336. 

11.  Where  a  widow  for  the  convenience  of  herself  and  family  removed 
from  her  homestead  to  the  Indian  Territory,  but  did  not  acquire  a  homestead 
there,  and  the  homestead  continued  to  contribute  to  the  support  of  the 
family,  the  homestead  right  was  not  lost.    Powell  v.  Naylor,  340. 

12.  The  homestead  right  of  a  minor  child,  after  the  death  of  both  parents, 
Is  by  the  Constitution  made  to  depend  upon  the  action  of  the  probate  court 
in  granting  permission  for  the  minor  and  his  guardian  to  occupy  the  prop- 
erty as  a  homestead,  and  failing  such  permission,  the  homestead  is  subject 
to  partition  among  the  heirs  or  owners.     Const.,  art.  16,  sec.  52.    Id. 

13.  The  failure  of  the  appointed  guardian  to  ask  permission  of  the  court 
to  use  and  occupy  the  homestead  for  his  ward,  or  the  failure  or  refusal  of 
the  court  to  errant  such  order,  can  form  no  ground  for  a  refusal  to  partition 
the  land.    Id. 

14.  Where  the  guardian  filed  an  inventory  of  the  minor's  property  in 
which  it  was  stated  that  the  ward  had  the  right  of  use  and  occupancy  of  the 
land  during  minority,  the  probate  court's  approval  of  such  inventory  could 
not  take  the  place  of  the  order  contemplated  by  the  Constitution.     Id. 

15.  Where  defendant,  a  farmer,  lived  with  his  family  within  the  cor- 
porate limits  of  a  town  of  1500  inhabitants,  upon  lots  aggregating  an  acre 
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situated  in  an  addition  that  was  laid  off  into  blocks,  lots  and  streets,  and 
owned  179  acres  of  land  lying:  outside  the  city  limits  which  he  cultivated  as 
a  farm,  the  latter  could  not  be  claimed  as  exempt  under  the  homestead  law. 
Ryon  v.  George,  504. 

16.  Where  a  vendor's  lien  on  defendant's  homestead,  evidenced  by  note 
secured  by  deed  of  trust,  was  released  for  a  valuable  consideration  prior  to 
plaintiff's  purchase  of  the  note,  and  with  his  assent  to  such  release,  and  thisj 
was  prior  to  the  death  of  defendant's  wife,  who  owned  a  two-thirds  interest 
in  the  homestead  as  her  separate  property,  her  interst,  upon  her  death,  de- 
scended to  her  children  free  of  such  lien.    Boles  v.  Walton,  595. 

17.  Plaintiff  having:,  after  the  wife's  death,  foreclosed  the  vendor's  lien 
on  the  property,  bought  it  at  the  forecolsure  sale,  and  subsequently  recov- 
ered judgment  against  defendant,  the  husband,  for  possession  of  the  prop- 
erty, the  wife's  heirs  not  being  made  parties  to  either  of  these  proceedings. 
Held,  that  the  rights  of  the  heirs  were  not  concluded  thereby.    Id. 

Hospital   Fund. 
See  Master  and  Servant,  16,  21. 

Independent  Contractor. 

As  to  liability  of  one  for  injuries  from  defective  machinery  furnished  to. 
See  Personal  Injury,  13. 

Independent  Executor. 
As  to  power  of,  to  borrow  money.    See  Will,  1. 

Injunction. 
Bond  for  must  be  approved  by  clerk,  not  judge.    See  Appeal  Bond,  1. 
Does  not  lie  against  judgment,  when.     See  Res  Adjudicata,  6. 
Nor  where  there  is  an"  adequate  remedy  at  law.    See  Receiver,  1. 

1.  A  county  court  has  not  jurisdiction  of  a  suit  to  enjoin  a  judgment  ren- 
dered by  the  county  court  of"  another  county.    Aultman  v.  Higbee.  502. 

2.  It  was  not  ground  for  an  injunction  restraining  the  execution  of  a 
judgment  that  defendant  and  his  attorney  were  prevented  from  being  at 
the  trial  by  quarantine  restrictions  where  no  effort  was  made  to  procure 
another  attorney  who  could  have  continued  the  case  or  taken  an  appeal.    Id. 

3.  An  injunction  will  not  issue  to  restrain  the  execution  of  a  justice  court 
judgment — it  being  final  and  not  appealable  under  the  statute — where  the 
court  had  jurisdiction  and  the  object  of  the  injunction  suit  is  to  review  its 
action.    Railway  v.  Coca  Cola  Co.,  611. 

4.  A  justice  of  the  peace,  on  the  first  trial,  ruled  out  plaintiff's  sworn 
account  as  not  being  competent  evidence,  and  rendered  judgment  against 
him.  Plaintiff  sued  again  and  defendant  pleaded  res  adjudicata,  but  in 
vain,  the  second  judgment  being  for  plaintiff,  and  defendant  thereupon  sued 
out  an  injunction  to  restrain  its  execution.  Held,  that  as  the  justice  had 
jurisdiction  to  determine  the  plea  interposed  and  the  amount  involved  was 
less  than  $20,  plaintiff  was  without  redress.    Id. 

Innocent  Purchaser. 

Under  a  deed  held  not  to  be  a  quitclaim.    See  Deed,  4. 

Of  a  note  from  one  Invested  with  the  apparent  title.     See  Notes,  1. 

1.  One  who  buys  land  from  a  purchaser  at  execution  sale,  with  knowledge 
of  fatal  irregularities  in  such  sale,  and  that  it  had  been  set  aside  by  the 
court,  can  not  claim  as  an  innocent  purchaser.    Day  v.  Johnson,   107. 

2.  Findings  of  fact  by  the  trial  court  showing  that  defendants  were  inno- 
cent purchasers  of  the  land  in  controversy  from  a  common  source,  consid- 
ered and  held  to  sustain  a  judgment  in  their  favor  in  the  absence  of  a  state- 
ment of  facts.    Connor  v.  Downs,  588. 

Inspection. 

Employe  not  bound  to  Inspect  hand  car  furnished  him.  See  Master  and 
Servant,  4,  5. 

Insurance. 

See  Benefit  Insurance;   Fire  Insurance;  Life  Insurance. 

Intention. 

As  affecting  homestead  right.     See  Homestead,  3. 
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Intermingling. 
Does  not  give  equitable  lien  on  proceeds  of  the  entire  mass.    See'  Trust,  L 

Interstate  Commerce. 

Stoppage  In  transit  as  affecting  Interstate  character.  See  Carriers  of 
Freight,  1. 

* 

Intervention. 

Held  not  authorized,  the  parties  having  an  adequate  remedy  otherwise. 
See  Receiver,  1. 

Intoxicating  Liquors. 

See  Local  Option  Election;   Liquor  Dealer. 

Where  a  liquor  dealer's  license,  issued  on  the  giving  of  the  statutory  bond, 
designated  a  certain  street  corner  as  the  place  where  the  business  would  be 
carried  on,  and  the  dealer,  by  false  statements  to  the  county  clerk,  induced 
him  to  change  the  place  named  in  the  license  to  another  corner,  at  which 
latter  place  he  engaged  in  business,  the  bond  was  not  binding  on  the  sure- 
ties, as  to  sales  at  that  place,  since  the  statute  requires  that  the  particular 
place  at  which  liquor  is  to  be  sold  shall  be  designated  in  the  license,  and 
further  provides  that  the  selling  of  liquor  at  any  other  place  designated  in 
the  license  shall  be  a  penal  offense.  Rev.  Stats.,  arts.  5060c- 6060e;  Penal 
Code,  arts.  411a,  411b.    Saffrol  v.  Cobun,  79. 

Invited    Error. 
In  the  charge— case  of.    See  Contributory  Negligence,  5. 

Issue. 

Is  raised  where  there  Is  some  evidence  on  the  point.  See  Personal  In- 
Jury,  15. 

Joint  Defendants. 

Verdict  finding  a  joint  liability  authorizes  a  judgment  decreeing  a  joint 
and  several  liability.    See  Judgment,  5. 

Joint  Tenancy. 

Held  not  to  exist  because  a  homestead  interest  decreed  to  one  of  the 
parties  had  not  been  set  off.    See  Limitations,  10. 

Judgment. 

On  a  Joint  claimant's  bond,  for  one-half.    See  Trial  of  Right  of  Property,  2. 
Without  service  is  invalid,  despite  recital  of  service.    See  Tax  Sale,  2. 
Compromise  of  by  guardian  without  order  of  court.     See  Tax  Sale,  8. 
Conformed  by  court  to  Intention  of  the  Jury.     See  Trial,  5. 
Of  justice  court  can  not  be  enjoined,  when.     See  Injunction,  3. 
Title  by,  subject  to  defeat  by  defendant's  subsequent  adverse  possession. 
See  Limitations,  9. 

1.  Where  a  judgment  is  entered  as  an  agreement  of  counsel  filed  In  an 
action  brought  for  a  minor  by  next  friend,  it  is  not  necessary  to  the  validity 
of  the  judgment  that  it  should  recite  that  evidence  was  heard  by  the  court. 
Day  v.  Johnson,  107. 

2.  If,  however,  the  judgment  was  against  the  interest  of  the  minor,  and 
the  facts  which  made  it  so  were  not  disclosed  to  the  court,  and  the  court  was 
thereby  induced  to  approve  the  agreement  for  Judgment,  the  minor  would 
be  entitled,  as  between  the  parties  to  the  judgment,  to  have  it  set  aside. 
See  case  of  an  agreed  judgment  fixing  a  lien  on  land  of  a  minor  in  favor  of 
a  prior  purchaser  at  a  voidable  execution  sale  thereof,  held  subject  to  be  set 
aside  as  between  the  parties.    Id. 

3.  A  finding  that  one  who  purchased  the  land  under  an  execution  issued 
by  virtue  of  the  agreed  judgment  knew  that  the  judge  who"  approved  the 
agreement  and  entered  the  judgment  did  not  inquire  into  the  terms  of  the 
agreement,  was  not  sufficient  to  show  that  such  purchaser  had  notice  of  the 
facts  that  rendered  the  Judgment  voidable.    Id. 

4.  Where  judgment  was  entered  against  a  minor  and  his  next  friend, 
suing  for  him,  upon  an  agreement  recited  therein  in  full  which  showed  that 
no  personal  judgment  against  the  next  friend  was  intended,  and  an  order  of 
sale  issued  under  the  judgment  described  it  as  a  judgment  against  the 
minor  alone,  there  was  no  variance.     Id. 

5.  Where  in  an  action  against  two  railroads  the  verdict  found  a  joint  lia- 
bility against  both  defendants,  it  was  not  error  for  the  judgment  to  decree  a 
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joint  and  several   liability.    Following  Kuykendall  v.  Coulter,  7   Texas  Civ. 

App.,  399.    Railway  v.  Crump,  222. 

6.  Since  the  district  court  has  jurisdiction,  upon  the  existence  of  certain 
facts,  to  establish  a  Judgment  lien  against  land  in  an  action  by  an  assignee 
of  the  judgment  against  the  heirs  of  the  judgment  debtor,  and  to  order  a 
sale  of  the  land,  it  will  be  presumed  in  support  of  such  judgment,  in  a  suit 
to  recover  the  land  by  a  purchaser  at  the  sale  under  such  order,  that  the 
facts  necessary  to  support  the  jurisdiction  were  shown  in  the  prior  suit. 
Hodges  v.  Brice,  358. 

7.  The  rulings  on  former  appeal  followed  (Davis  v.  Beall,  21  Texas  Civ. 
App.,  183)  to  the  effect  that  a  judgment  was  conclusive  on  the  defend- 
ant therein  unless  he  showed  a  good  defense  to  the  action  which  he  had 
been  induced  by  the  plaintiff  not  to  make,  or  a  valid  contract  releasing  him 
from  the  judgment.    Davis  v.  Bealf,   406. 

8.  The  guardian  of  the  estate  of  minors  can  not,  without  authority  from 
the  probate  court,  compromise  the  claims  of  his  wards  by  releasing  a  judg- 
ment defendant  from  liability.    Id. 

9.  Charge  held  misleading  as  liable  to  be  understood,  though  not  ex- 
pressly asserting,  that  a  compromise  and  release  of  a  judgment  by  a  guar- 
dian, without  authority  from  the  probate  court,  was  valid.    Id. 

10.  The  district  court  has  the  right  in  vacation  to  correct  the  minutes 
of  the  term  so  as  to  make  them  speak  the  truth  as  to  the  judgment  actually 
rendered.    Baum  v.  Bank,  631. 

Judicial   Discretion. 

Application  addressed  to  discretion  of  court,  when.    See  Continuance,  4. 

Judicial   Notice. 

Since  courts  will  take  notice  of  the  phenomena  of  vegetable  life  and 
growth,  they  may  take  such  notice  of  the  fact  that  rice  can  not  be  culti- 
vated and  grown  to  maturity  without  water.    Barr  v.  Cardiff,  496. 

Jurisdiction. 

Presumption  in  favpr  of—direct  and  collateral  attack  distinguished.  See 
Guardianship,  3. 

Of  probate  court  as  to  annulling  will.     See  Will,  3. 

Facts  necessary  to  support,  presumed  when.    See  Judgment,  6. 

None  without  service  of  citation.    See  Citation  by  Publication,  1. 

Of  county  court  to  enjoin  judgment  of  another  county  court.  See  Injunc- 
tion, 1. 

Of  district  court  to  enforce  lien  against  lands  of  an  estate.  See  Estates 
of  Decedents,   2. 

1.  Where  jurisdiction  of  a  decedent's  estate  may  be  properly  acquired  in 
two  different  counties,  the  court  first  acquiring  such  jurisdiction  should 
maintain  it  undisturbed  by  the  court  of  co-ordinate  Jurisdiction.  Stone  v. 
Byars,  154. 

2.  Where  a  cause  has  been  appealed  from  the  probate  court  to  the  district 
court  it  stands  on  the  docket  of  the  latter  court  for  trial  de  novo,  in  all  re- 
spects as  any  other. cause,  and  the  court  may,  upon  written  consent  of  the 
parties,  change  the  venue  to  any  other  court  having  jurisdiction  of  the  sub- 
ject matter.     Rev.  Stats.,  art.  1270.    Id. 

3.  In  the  county  court  in  probate  matters  no  jury  trial  is  allowed  except 
when  expressly  provided  by  law  (Rev.  Stats.,  art.  1855) :  but  after  a  matter 
has  been  transferred  to  the  district  court  by  appeal  or  otherwise,  the  parties 
become  entitled  to  a  trial  by  Jury.    Id. 

4.  Where  a  case  has  been  duly  transferred  to  another  county  by  an  order 
changing  the  venue,  the  court  of  first  instance  can  not,  after  the  order  has 
been  executed  and  Jurisdiction  has  attached  in  such  other  county,  resume  its 
former  Jurisdiction  by  setting  aside  the  order  of  transfer.    Id. 

6.  Where,  by  virtue  of  exceptions  interposing  limitations,  plaintiffs  claim 
for  rent  was  reduced  to  an  amount  below  the  jurisdiction  of  the  district 
court,  wherein  the  suit  was  brought,  it  was  proper  for  the  court  to  enter  a 
judgment   dismissing  the  case.     Roller  v.   Zundelowltz,    165. 

6.  Where  the  service  of  citation  is  fatally  defective  and  the  record  fails 
to  show  that  the  court  found  that  it  had  jurisdiction,  the  judgment  is  sub- 
ject to  collateral  attack  for  want  of  jurisdiction,  since  it  is  presumed  in  such 
case  that  the  court  acted  on  the  service  shown  in  the  record.  Earnest  v. 
Glaser,  378. 
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Jury. 

Talking  answer  with  them  upon  retirement  See  Opening  and  Conclu- 
sion, 2. 

Jury   Trial. 

Right  of  in  probate  case  upon  transfer  to  the  district  court.  See  Jurisdic- 
tion, 3. 

Justice  Court. 
Judgment  of,  not  enjoinable,  when.    See  Injunction,  6. 

Killing   Live  Stock. 

1.  In  order  to  recover  for  live  stock  killed  by  a  train  in  a  railroad  yard 
where  the  company  is  not  required  to  fence  its  right  of  way,  negligence  on    * 
the  part  of  the  company  must  be  shown.    Railway  v.  Cooper,  592. 

2.  It  was  error  for  the  court  to  charge  that  if  the  railway  company  main- 
tained its  stock  yards  and  fencing  in  a  stated  way  which  was  dangerous  to 
stock  this  constituted  negligence,  as  the  question  of  negligence  was  one  for 
the  jury  in  view  of  all  the  surrounding  circumstances.    Id.  • 

3.  It  was  error  to  permit  witnesses  to  testify  to  their  conclusion  that  the 
place  where  plaintiff's  male  was  killed  by  the  train  was  "dangerous,"  and 
that  it  could  be  closed  up  by  a  fence  constructed  in  a  particular  manner.     Id. 

4.  A  cLarge  that  if  plaintiff's  mule  was  killed  at  a  point  where  defendant 
"had  no  right  to  fence  in  its  right  of  way"  then  negligence  must  be  shown, 
etc.,  was  improper,  and  should  have  been  to  the  effect  that  if  the  killing 
occurred  at  a  point  where  defendant  "was  not  required  to  fence"  its  right 
of  way,  then,  etc.    Id. 

5.  Whether  the  actual  or  the  market  value  of  the  mule  be  considered  aa 
the  measure  of  plaintiff's  damages,  the  facts  that  the  animal  was  well 
broken  and  a  good  lead  mule  were  admissible  in  evidence.    Id. 

Knowledge. 

Of  defective  construction  of  wires  not  pleaded.     See  Master  and  Servant,  8. 
Failure  to  charge  that  knowledge  of  either  partner  is  that  of  both,  not 
error  in  absence  of  request.     See  Partnership,  1. 

Of  defect  in  appliance  is  knowledge  of  the  danger.    See  Assumed  Risk,  3. 

Landlord  and  Tenant. 

1.  A  landlord  can  not  complain  of  a  deed  of  trust  by  a  tenant  on  goods  on 
Which  he  claims  a  lien  as  fraudulent;  his  Hen  being  superior  if  valid,  the 
fraud  in  the  lien  adversely  claimed  was  immaterial.    Baum  v.  Bank,  531. 

2.  Where  the  landlord  is  to  receive  a  part  of  the  crop  as  rent,  there  is 
an  implied  undertaking  by  the  tenant  to  cultivate  in  a  farmer-like  manner. 
Cammack  v.  Rogers,   125. 

3.  On  the  question  of  proper  cultivation  of  premises,  crop  results  on  other 
neighboring  farms  are  not  admissible  in  evidence,  at  least  in  the  absence  of 
evidence  that  conditions  were  the  same.     Id. 

4.  A  tenant  was  not  relieved  from  liability  to  account  to  his  landlord  for 
tools  furnished  him  by  delivering  them  to  the  sheriff  taking  the  premises 
under  sequestration. — the  writ  giving  the  sheriff  authority  only  to  take  pos- 
session of  the  real  estate.    Id. 

Landlord's    Lien. 

Prevails  over  claim  of  a  vendor  whose  chattel  mortgage  lien  was  not  filed 
"forthwith.' •     See  Chattel  Mortgage,  2. 

But  not  over  widow's  allowance  for  one  year.  See  Estates  of  Dece- 
dents, 1. 

Leading  Question. 

Asking  a  fireman  if  the  engine  was  then  being  properly  handled,  la  not. 
See  Setting  Fires,  6. 

Lease. 

Holding  over  under.     See  Limitations,  1. 

See,  also,  Oil  Lease;   School  Lands,  9,  16. 

1.  A  lease  of  a  farm  for  one  year  providing  for  its  continuance  for  four 
years  at  the  lessee's  option,  with  the  proviso  that  a  new  agreement  must  be 
made  as  to  certain  ground  he  was  permitted  to  cultivate  for  his  own  beneCt, 
does  not  entitle  the  tenant  to  exercise  such  option  for  extension  of  the 
lease  without  the  new  agreement,  so  provided  for,  being  entered  into.  Cam- 
mack  v.  Rogers,  125. 
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2.  A  tenant  was  not  relieved  from  liability  to  account  to  his  landlord  for 
tools  furnished  him  by  delivering  them  to  the  sheriff  taking  the  premises 
under  sequestration, — the  writ  giving  the  sheriff  authority  only  to  take  pos- 
session of  the  real  estate.    Id. 

3.  Defendant  leased  to  plaintiffs,  for  one-half  the  crop  to  be  grown 
thereon,  certain  land,  to  be  planted  in  rice,  and  agreed  to  supply  by  irriga- 
tion the  water  necessary  therefor.  It  was  stipulated  in  the  lease  that  in 
no  case  should  the  lessor  be  liable  for  any  damages  that  should  exceed  one- 
fifth  the  entire  crop  grown  on  the  land.  Owing  to  defendant's  failure  to 
supply  water  there  was  an  entire  failure  of  the  crop  for  one  year.  Held,  that 
such  stipulation  did  not  furnish  the  measure  of  damages  in  the  case.  Canal 
Co.  v.  Langford,  401. 

Legislative  Power. 

To  authorize  cities  to  prohibit  buildings  of  combustible  materials.  See 
City  Ordinance,  2. 

Legitimation. 
Of  issue.    See  Marriage  of  Slaves,  3. 

Levy. 

Irregularities  in,  waived  by  statutory  claim  and  bpnd.  See  Trial  of  Right 
of  Property,  1. 

Where  cattle  jointly  owned  by  defendant  and  another  and  in  the  posses- 
sion of  such  other  joint  owner  were  levied  upon  under  an  execution  against 
defendant  by  taking  them  into  possession,  Instead  of  by  giving  notice  to  the 
party  so  in  possession,  such  levy  was  not  void.  Rev.  Stats.,  arts.  2349-2352. 
Davis  v.  Jones,  424. 

Licensee. 
Not  entitled  to  recover  for  personal  injury.    See  Railroads,  13. 

License. 
Of  physician,  wrongly  recorded  by  clerk.    See  Master  and  Servant,  20. 

Lien. 

Of  landlord,  subject  to  widow's  allowance  for  one  year.  See  Estates  of 
Decedents,  1. 

Upon  lands  of  an  estate — jurisdiction  of  district  court.  See  Estates  of 
Decedents,  2. 

On  stock  of  goods,  held  sufficiently  pleaded.    See  Limitations,  4. 

Release  of,  on  homestead.    See  Homestead,  16. 

Life    Estate. 

Conveyed  by  deed  of  a  specific  part.    See  Limitations,  3. 

Life   Insurance. 

1.  In  an  action  on  a  life  policy  made  subject  to  the  laws  of  New  York  it 
appeared  that  a  statute  of  that  State  prohibited  any  life  insurance  company 
from  declaring  a  forfeiture  of  a  policy  for  nonpayment  of  a  premium  unless 
a  notice  had  been  mailed  to  the  insured  stating,  inter  alia,  that  if  the  pre- 
mium is  not  paid  at  maturity  "the  policy  and  all  payments  thereon  will 
become  forfeited  and  void,  except  as  to  the  right  to  the  surrender  value  or 
paid-up  policy  as  in  this  chapter  provided."  Held,  that  a  notice  merely  de- 
claring, in  lieu  of  such  clause,  that  if  the  permium  is  not  paid  at  maturity, 
"the  policy  lapses,"  was  Insufficient  to  warrant  a  forfeiture.  Trust  Co.  v. 
Hallum,    134. 

2.  In  order  to  set  aside,  on  the  ground  of  mistake,  a  completed  contract  of 
insurance,  evidenced  by  a  policy  issued  and  delivered  in  accordance  with  a 
written  application  therefor,  the  mistake  must  have  been  mutual,  and  the 
party  must,  upon  discovering  it,  seek  relief  without  delay.  Insurance  Co. 
v.  Jones,  146. 

3.  Where  the  insured,  in  an  accident  policy  which  provided  that  he  should 
leave  with  his  employer  each  month  sufficient  funds  to  meet  the  premiums 
thereon,  wrote  to  the  insurer  claiming  a  mistake  and  asking  that  the  policy 
be  canceled,  but  the  insurer  nevertheless  sent  in  its  claim  to  such  employer 
for  the  premiums,  this  was  a  rejection  to  the  offer  of  rescission,  and  the 
death  of  the  insured  having  revoked  the  offer  of  rescission,  the  insurer  could 
not,  by  virtue  of  a  subsequent  withdrawal  of  its  claim  for  the  premiums 
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so  made  to  the  employer,  acquire  the  right  to  accept  the  offer  and  cancel  the 
policy.    Id. 

4.  Where  the  employer,  after  notice  by  the  insurer  that  it  no  longer 
claimed  premiums  on  the  policy,  sent  to  the  widow  of  the  insured  a  balance 
due  the  insured  as  wages,  her  receipt  of  the  money,  in  the  absence  of 
knowledge  as  to  whether  the  policy  had  been  canceled  prior  to  the  insured's 
death,  did  not  estop  her  from  enforcing  the  collection  of  the  policy.    Id. 

5.  Where  the  form  of  the  questions  in  the  application  for  a  life  policy  and 
the  accompanying  instructions  to  the  medical  examiner  indicated  that  the 
information  sought  as  to  the  use  of  Intoxicating  liquors  was  the  applicant's 
habit  or  practice  in  that  respect,  and  he  having  stated  (his  answers  being 
made  warranties)  that  he  took  a  drink  once  a  month,  proof  of  occasional 
excesses  did  not  show  a  breach  of  the  warranty.  Equitable  Life  v.  Liddell, 
262. 

6.  Evidence  in  an  action  on  a»  life  policy  held  not  sufficient  to  show  that 
the  death  of  the  insured  resulted  from  suicide  and  not  from  natural  causes, 
the  burden  being  on  the  defendant  to  establish  the  theory  of  suicide.    Id. 

7.  Where  life  insurance  policies  were  made  payable  to  the  wife  of  the  in- 
sured, if  living,  and  if  not  living,  then  to  his  executors,  administrators  and 
assigns,  and  the  wife  died  before  the  insured,  the  policies  become,  on  his 
death,  a  part  of  his  estate,  to  be  administered  under  the  terms  of  his  wilL 
Schumacher  v.  Schumacher,  497. 

8.  Where  the  will  of  the  insured  did  not  mention  the  policies,  but  named 
certain  of  the  testator's  children  as  his  residuary  legatees,  other  children  not 
so  named  could  claim  no  interest  in  the  proceeds  of  the  policies.    Id. 

9.  Evidence  held  sufficient  to  require  the  submission  of  the  case  to  the 
Jury  in  an  action  on  a  life  policy  which  has  been  lost.  McCarthy  v.  Life 
Assn.,  628. 

Life  Tenant. 
Possession  of,  not  adverse   to  remainderman.    See   Limitations,   2. 

Limitations. 

In  case  of  amendment  not  setting  up  new  cause  of  action.  See  Amend- 
ment, 1. 

Evidence  to  support  plea  of — notoriety  of  claim.    See  Evidence,  6. 

Under  three  and  five  years  statute,  deed  must  include  the  land.  See  Sur- 
vey, 2. 

Not  put  in  motion  by  mortgage,  when.    See  Bond  for  Title,  1. 

Plea  of  three  years  supported  by  bond  for  title.    See  Bond  for  Title,  4. 

In  action  for  settlement  against  a  copartner.     See  Partnership,  2. 

In  action  to  set  aside  a  judgment  the  four  years  statute  applies.  See  Tax 
Sale,  3,  6. 

1.  Where  a  lease  for  three  years  provided  that  at  its  end  the  lessee  -should 
have  the  refusal  of  an  extension  at  the  current  market  rates,  and  at  its 
expiration  he  held  over  for  another  period  of  three  years  on  the  same  terms, 
a  further  holding  over  on  the  expiration  of  such  second  period  was  not  under 
the  written  contract,  but  by  virtue  of  an  implied  contract,  and  an  action 
for  rents  accruing  thereunder  was  subject  to  the  statute  of  limitations  of 
two  years.     Rev.   Stats.,  art.  3354.    Roller  v.  Zundelowitz,   165. 

2.  Limitation  does  not  run  against  the  remainderman  during  the  life  of  a 
holder  of  the  life  estate,  his  possession  not  being  adverse  and  no  right  of 
action  accruing  to  the  remainderman  until  his  death.    Beaty  v.  Clymer,  322. 

3.  Where  one  owning  an  undivided  one -third  interest  for  life  in  a  tract 
of  land  conveyed  all  her  interest  in  the  tract  by  a  deed  of  a  specific  one- 
third  of  the  land  by  metes  and  bounds,  the  possession  of  the  grantee  was  not 
adverse  to  the  remaindermen,  prior  to  the  termination  of  the  life  estate  by 
death,  so  as  to  support  a  claim  by  limitation.    Id. 

4.  A  petition  of  intervention  by  which  a  bank  asserted  an  indebtedness 
secured  by  a  mortgage  on  a  stock  of  goods  which  had  been  sold  under  at- 
tachment proceedings,  and  prayed  that  the  proceeds  in  the  hands  of  the 
court  be  applied  on  its  claim,  was  a  sufficient  allegation  of  its  lien  on  such 
proceeds  to  stop  the  running  of  limitation  against  such  claim  of  lien.  Baum 
v.  Bank,  531. 

5.  A  plea  of  the  five  years  statute  of  limitation  by  which  several  defend- 
ants, each  claiming  portions  of  the  land  sued  for  in  severalty,  unite  in 
pleading  possession  of  the  land  sued  for,  and  that  "they  and  each  or*  them 
plead  the  statute  in  bar  of  plaintiffs  claim,  is  a  plea  of  limitation  jointly  and 
severally  for  each  defendant,  which  will  entitle  each  to  hold  the  portion 
respectively  to  which  he  established  the  defense  of  limitation.  Hennlng  v. 
Wren,    638. 
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6.  Record  of  a  deed  in  which  a  conveyance  of  land  out  of  the  David  Wil- 
son survey  was  recorded,  by  error  in  copying,  as  the  Daniel  Wilson,  the  de- 
scription being  insufficient  to  identify  the  land  without  the  name  of  the 
survey,  was  not  such  a  registration  of  deed  to  the  land  as  would  support 
limitation  under  the  five  year's  statute;  nor  could  the  defect  in  the  regis- 
tration be  aided  by  parol  evidence  to  identify  the  land.    Id. 

7.  A  claimant  rendering  his  land  and  paying  taxes  by  a  wrong  abstract 
number,  but  giving  the  correct  name  of  the  survey,  in  the  absence  of  a 
statement  of  facts,  it  will  be  presumed,  in  favor  of  a  finding  by  the  court 
that  the  land  rendered  and  paid  on  was  that  in  suit,  that  there  was  evidence 
warranting  such  finding.     Id. 

8.  Where  a  grantee  in  a  recorded  deed  pays  taxes  on  the  number  of  acres 
called  for  in  his  conveyance,  believing  that  he  is  paying  for  the  full  quantity 
In  his  possession,  he  may  assert  the  five  years  statute  of  limitation  to  the 
extent  of  the  boundaries  in  his  deed,  though  it  contains  a  greater  acreage 
than  he  has  paid  taxes  on.    Id. 

9.  A  title  to  land  obtained  by  judgment  is  within  the  purview  of  the 
statutes  of  limitations,  and  adverse  possession  of  the  land  for  ten  years  after 
the  judgment,  even  though  it  be  by  the  defendant  in  the  judgment,  will 
confer  title.    Pendleton  v.  McMeans,  575. 

10.  Where  plaintiffs  in  an  action  in  which  the  judgment  divested  defend- 
ant of  the  title  to  land  did  not  claim  an  undivided  interest,  and  the  judg- 
ment decreed  the  title  to  be  in  plaintiffs,  except  a  homestead  already  set 
apart  by  metes  and  bounds,  the  decree  amounted  to  a  partition,  and  there 
was  no  joint  tenancy  between  plaintiffs  and  defendants  which  could  prevent 

,    the  statute  of  limitations  from  running  in  favor  of  defendant  who  remained 
in  possession.    Id. 

Liquor  Dealer. 

1.  The  bond  of  a  liquor  dealer  Is  not  violated  by  permitting  a  minor  to 
enter  on  his  premises  for  a  lawful  purpose;  it  is  necessary  that  he  should 
both  enter  and  remain;  and  the  length  of  time  necessary  to  constitute  a  re- 
maining on  the  premises  within  the  meaning  of  the  statute  is  to  be  deter- 
mined by  the  Jury-    Cox  v.  Thompson,  572. 

2.  The  offense  of  permitting  a  minor  to.  enter  and  remain  on  the  premises 
is  not  committed  where  a  liquor  dealer  merely  permits  one  believed  on  good 
reason  to  be  of  age  to  enter  his  premises  and  purchase  a  drink,  remaining 
no   longer  than  is  necessary  for  that  purpose.    Id. 

Live  Stock  Shipment. 

1.  The  measure  of  damages  for  delay,  etc.,  in  transporting  cattle  to  mar- 
ket is  the  difference  between  their  market  value  on  the  day  they  should  have 
arrived  and  their  value  on  the  opening  of  the  market  after  their  arrival, 
where  they  arrive  on  a  day  on  which  there  is  no  market  or  after  market 
hours  are  over.    Railway  v.  Crump,  222. 

2.  Where  plaintiff  sued  two  railroads  for  injury  to  his  cattle  during 
shipment,  alleging  that  although  the  two  were  separately  incorporated,  they 
were  in  fact  an  entirety  and  under  one  management  and  control,  and  that 
the  initial  carrier  was  but  the  agent  of  the  other,  In  whose  interest  it  was 
organized,  Incorporated  and  operated,  the  liability  of  both  roads  was  based 
on  their  alleged  identity,  and  not  merely  on  the  relation  of  principal  and 
agent.    Id. 

3.  Where  defendant  claimed  that  delay  in  the  transportation  of  the  cat- 
tle was  due  to  a  violent  snowstorm  and  its  engineer  on  the  cattle  train  tes- 
tified to  all  the  facts  connected  with  the  delay,  and  that  he  uncoupled  his 
engine  and  took  it  to  the  relief  of  a  passenger  train  ahead,  so  as  to  clear 
the  main  line,  and  why  he  did  so,  his  further  statement  of  the  opinions  of 
others  present  and  with  whom  he  consulted  as  to  the  necessity  for  his  action 
was  properly  excluded.    Id. 

4.  Testimony  by  a  witness  for  defendants  that  it  was  reported  at  the 
time  of  the  snowstorm  that  the  railroad  superintendent  had  started  to  the 
blockade  and  had  gotten  to  a  point  where  he  could  not  get  running  orders 
because  the  wires  were  down,  and  was  therefore  compelled  to  return,  etc., 
was  properly  excluded  as  hearsay,  and  as  forming  no  part  of  the  res  gestae. 
Id. 

6.  Where  plaintiff  alleged  that  defendants  hac^  not  exercised  proper  care 
in  the  construction  of  their  water  tanks,  pipes,  troughs,  etc.,  for  watering 
cattle,  and  the  answers  of  the  defendants  set  forth  their  agreement  to  stop 
the  cars  in  which  plaintiffs  cattle  were  shipped  at  any  station  for  watering 
and  feeding  wherever  there  were  facilities  for  so  doing,  this  was  equivalent 
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to  an  allegation  that  that  they  had  such  facilities,  and  made  that  an  issue 
in  the  pleadings.    Id. 

6.  A  requested  charge  to  the  effect  that  neither  of  the  defendant  roads 
was  liable  for  damages  resulting  from  any  acts  of  negligence  on  the  part  of 
plaintiff  "or  other  parties  in  charge  of  or  feeding  and  watering  or  hauling 
said  cattle,"  etc.,  was  properly  refused  as  not  limiting  such  negligence  to  the 
acts  of  plaintiff  or  his  representatives.    Id. 

Local  Option   Election. 

1.  Where  a  local  option  election  was  ordered  for  three  commissioners' 
precincts  of  a  county,  their  boundaries  being  designated  by  the .  order,  a 
mistake  in  the  boundary  calls  for  a  line  of  one  of  the  precincts  whereby 
some  territory  of  the  fourth  precinct  was  apparently  included,  did  not  ren- 
der the  election  void  on  the  ground  that  it  was  held  for  more  territory 
than  was  covered  by  the  order,  it  being  within  the  power  of  the  com- 
missioners court  at  any  time  to  change  precinct  boundaries.  Oxford  v. 
Frank,  30  Texas  Civ.  App.,  343,  distinguished.    Martin  v.  Mitchell,   385. 

2.  Where  a  case  was  brought  as  a  special  statutory  proceeding  to  contest 
a  local  option  election,  in  which  an  appeal  may  be  taken  without  giving  bond, 
but  on  the  trial  no  evidence  was  offered  on  those  allegations  under*  which  the 
election  could  be  contested  under  the  statute,  a  judgment  awarding  relief 
to  contestants  by  injunction  and  upon  equitable  grounds  may  be  reviewed 
upon  appeal  of  the  case  without  bond.  (Associate  Justice  Stephens  express- 
ing doubt  on  this  point)     Id. 

Lunatic  Asylum. 

Officers  of,  permitting  Inmate  to  go  outside  the  grounds.  See  Negligence, 
10. 

1.  It  was  within  the  power  of  the  board  of  managers  and  superintendent 
of  the  State  Lunatic  Asylum  to  arrange  for  the  hauling  of  material  for  a 
new  building  by  a  part  of  the  inmates  of  the  asylum  who,  in  the  judgment 
of  the  medical  staff,  were  fit  for  work.  Rev.  Stats.,  arts.  93,  97,  101,  102, 
considered.     Clough  v.  Worsham,   187. 

2.  The  superintendent  of  the  lunatic  asylum  is  not  liable  for  injuries  to 
third  persons  resulting  from  the  negligence  of  a  ward  physician  of  the  in- 
stitution in  allowing  an  incompetent  patient  to  be  taken  outside  the  grounds 
for  the  purpose  of  doing  work,  the  superintendent  having  no  personal 
knowledge  of  what  inmate  was  selected  for  the  work,  and  the  instructions 
to  the  physician  being  to  allow  only  such  inmates  to  be  taken  for  that  pur- 
pose as  were  in  suitable  mental  condition  to  do  the  work.    Id. 

Marketable  Title. 
See  Contract  for  Sale  of  Land,  1,  2. 

Market  Value. 

In  case  of  damage  to  live  stock.    See  Live  Stock  Shipment,  1. 

Where  no  difference  was  shown  in  the  evidence  between  the  value  and  the 
market  value  of  the  property  Injured  by  an  engine  through  a  collision  there- 
with, a  failure  of  the  charge  to  employ  the  term  "market  value"  in  defining 
the  measure  of  damages  was  not  reversible  error.    Railway  v.  Greer,  606. 

Marriage  of  Slaves. 

1.  A  marriage  between  slaves,  after  the  custom  of  slaves,  was  in  law  a 
nullity  unless  ratified  upon  emancipation  by  mutual  recognition  of  the  re- 
lation.    Gilbert  v.  Edwards,  460. 

2.  A  common  law  marriage,  although  an  indirect  result  of  a  prior  slave 
marriage,  was  a  new  contract,  and  not  a  ratification  of  the  slave  marriage, 
•where  the  parties  were  separated  years  before  emancipation  and  had  each 
had  a  subsequent  slave  marriage  to  another  and,  although  living  in  the  same 
county,  did  not  enter  into  the  common  law  marriage  until  years  after  eman- 
cipation.   Id. 

3.  Such  common  law  marriage,  however,  had  the  effect  of  legitimatizing 
the  issue  of  the  former  slave  marriage.    Id. 

Married  Woman. 

Impeaching   certificate   of   acknowledgment.    See   Acknowledgment*   L 
Separate  property  of.    See  Homestead,  16. 
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Master  and  Servant. 

Master's  liability  as  to  latent  defects.    See  Assumed  Risk,   4. 

1.  The  master  is  liable  for  injury  to  a  servant  If  his  own  negligence  con- 
tributed directly  thereto,  although  his  negligence  was  combined  with  that 
of  a  fellow  servant.    Railway  v.  Lee,  23. 

2.  Where,  in  an  action  by  a  section  foreman  for  Injuries  from  the  derail- 
ment of  a  hand  car,  plaintiff  alleged  that  defendant,  in  violation  of  its  duty 
to  him,  furnished  for  his  use  a  hand  car  which  was  defective  in  that  one  of 
its  axles  was  bent,  by  reason  of  which  he  was  injured,  and  the  evidence 
justified  the  conclusion  that  the  axle  was  bent  at  the  time  the  car  was  fur- 
nished to  plaintiff,  and  so  continued  until  the  accident  resulting  therefrom, 
a  charge  submitting  the  condition  of  the  car  when  furnished  was  not  er- 
roneous as  inapplicable  to  the  pleadings  and  evidence  on  the  ground  that 
the  only  issue  was  as  to  the  condition  of  the  car  at  the  time  of  the  accident. 
Railway  v.  Blackman,  200. 

3.  Plaintiff  having  no  knowledge  of  the  defect  in  the  hand  car,  which 
was  neither  open  nor  obvious  to  common  observation,  but  was  discoverable 
only  by  upsetting  the  car  and  applying  a  straight  edge  to  the  axle,  and"  the 
derailment  of  the  car  not  being  such  an  accident  as  was  naturally  incident 
to  plaintiff's  employment  as  foreman,  he  did  not  assume  the  risk  thereof. 
Id. 

4.  Plaintiff  was  not,  in  the  absence  of  a  contract  imposing  the  duty  of 
inspection  on  him,  bound  to  inspect  the  hand  car  furnished  him  for  use  as 
section  foreman.    Id. 

5.  The  evidence  showing  that  it  was  the  duty  of  the  roadmaster  to  in- 
spect the  hand  car,  a  charge  that  if  it  was  plaintiffs  duty  to  inspect  the 
car  and  he  failed  to  do  so,  and  such  failure  contributed  to  his  injury,  he 
could  not  recover,  was  in  defendant's  favor,  and  there  was  no  error  in  the 
court's  refusal  to  charge  that  if  it  was  plain  tiffs  duty  to  keep  himself  in- 
formed of  the  condition  of  the  hand  car  he  assumed  the  risk  of  any  defect 
in  it  arising  after  it  came  into  his  charge.     Id. 

6.  Plaintiff,  an  electric  lineman,  was  injured  by  coming  in  contact  with 
two  live  wires  placed  within  a  few  inches  of  each  other  on  the  same  side  of 
the  pole,  when  they  should  have  been  placed  on  opposite  sides  and  on  opposite 
ends  of  the  cross-arm.  Plaintiff  did  not  know  that  the  current  was  on, 
though  he  had  heard  that  it  was  to  be  turned  on  as  soon  as  the  repairs  were 
completed,  but  his  foreman  knew  it,  and  that  the  wires  were  improperly 
placed,  although  this  had  been  done  by  a  prior  owner  of  the  plant.  Held, 
that  defendant  company  was  negligent  in  not  warning  plaintiff;  that  its 
negligence  was  the  proximate  cause  of  plain tifTs  injury,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence.     Electric  Co.  v.  Murray,  226. 

7.  Although  plaintiffs  own  evidence  raises  the  issue  of  contributory  neg- 
ligence, yet  a  charge  that  the  burden  of  proving  contributory  negligence  is 
on  the  defendant  is  not  obnoxious  to  the  rule  in  such  case  where  it  is  quali- 
fied by  the  further  instruction  that  in  determining  that  issue  the  jury  were 
to  look  to  all  the  testimony,  by  whomsoever  introduced.    Id. 

8.  Where  the  petition  did  not  in  direct  terms  charge  defendant  with 
knowledge  of  the  negligent  construction  of  the  wires  causing  his  injury,  but 
did  allege  their  defective  construction,  and  that  plaintiff  had  no  knowledge 
thereof,  and  that  defendant  negligently  operated  the  wires  so  as  to  injure 
plaintiff,  and  without  warning  to  him,  and  no  objection  was  taken  to  the 
pleading  or  to  the  admission  of  evidence  of  defendant's  knowledge  of  the 
defective  construction,  the  court  did  not  err  in  submitting  to  the  jury  the 
issue  of  whether  defendant  had  such  knowledge.     Id. 

9.  Petition  in  an  action  for  personal  injuries  held  broad  enough  to  war- 
rant the  court  in  submitting  to  the  jury  as  an  element  of  damage  the  time 
lost  by  plaintiff  on  account  of  the  injuries,  and  to  sustain  a  recovery  therefor, 
although   containing  no  specific  allegation  as  to  such  time.    Id. 

10.  A  charge  that  it  was  the  duty  of  the  railway  company  to  exercise  or- 
dinary care  to  keep  its  engine  and  appliances  thereon  in  such  repair  as  to 
render  same  reasonably  safe  for  its  employes  to  discharge  their  duties  with 
a  reasonable  degree  of  safety,  was  not,  the  entire  charge  being  considered 
together,  erroneous  in  using  the  words  "reasonably"  and  "reasonable,"  in- 
stead of  "ordinarily"  and  "ordinary."    Railway  v.  Skaggs,  363. 

11.  Evidence  considered  and  held  to  require  a  charge  upon  the  theory 
that  the  step  of  an  engine  was  loose  and  out  of  repair,  and  had  been  so  a 
sufficient  time  for  the  defect  to  have  been  discovered  and  remedied.    Id. 

12.  Evidence  set  out  and  held  to  warrant  a  charge  submitting  the  issue 
of  discovered  peril,  in"  that  the  engineer  saw  plaintiffs  peril  at  the  time  his 
foot  slipped  from  the  engine  step  in  time  to  have  stopped  the  engine  sooner. 
Id. 

13.  A  charge   that,   "the   defendant,   being  a  corporation,   transacts  busl- 
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ness  through  its  officers,  agents  and  employes;  and  if  a  defendant  delegates 
to  its  agent  or  employe  certain  work,  and  such  agent  or  employe,  in  the  dis- 
charge of  such  work,  is  guilty  of  negligence,  such  negligence  would  be  that 
of  defendant,"  announced  a  correct  proposition  of  law,  and  was  not  calcu- 
lated to  mislead  the  jury".    Id. 

14.  A  charge  that  it  was  the  duty  of  the  railway  company  to  use  ordinary 
care  in  the  operation  of  its  cars  so  that  its  employes  should  be  reasonably 
safe  in  the  discharge  of  their  duties  was  not  erroneous  as  implying  that  by 
the  exercise  of  ordinary  care  employes  would  be  safe,  where  in  other  clauses 
the  court  had  distinctly  charged  that  plaintiff  assumed  the  risks  ordinarily 
incident  to  his  employment  as  switchman,  and  further  placed  the  burden  of 
proof  on  plaintiff.    Railway  v.  Schilling,  417. 

15.  The  rule  as  to  when  a  principal  is  charged  with  the  knowledge  of  his 
agent  has  no  application  to  cases  involving  the  master's  responsibility  for 
the  negligence  of  a  servant,  such  as  telegraph  operator.  Telegraph  Co.  v. 
Wofford,  427. 

16.  Where,  In  an  actipn  by  an  employe  against  a  railroad  for  damages 
caused  by  an  incompetent  physician  employed  in  the  company's  hospital,  the 
physician  had  testified  that  he  had  no  diploma,  it  was  harmless  error  for 
the  court  to  exclude  evidence  that  such  physician  was  not  a  graduate  of  a 
medical  college,  because  he  had  no  diploma.    Poling  v.  Railway,  487. 

17.  Where  such  physician  had  been  granted  a  certificate  to  practice  medi- 
cine by  the  proper  board  of  medical  examiners,  evidence  was  not  admissible 
to  show  that  he  had  not  been  properly  examined  by  the  board.    Id. 

18.  It  was  not  competent  for  another  physician  who  had  never  examined 
the  company's  doctor,  but  had  practiced  medicine  in  the  same  town  with  him 
for  eight  years,  to  testify  that  he  did  not  consider  him  well  versed  in  the 
elementary  branches  of  medicine.    Id. 

19.  An  account  of  the  proceedings  of  the  board  of  medical  examiners, 
published  in  a  newspaper  in  the  county  of  the  physician's  residence,  was  not 
admissible,  it  not  being  shown  to  have  ever  been  brought  to  the  attention 
of  the  defendant  company.    Id. 

20.  The  company's  physician  having  obtained  a  certificate  from  the 
board  of  medical  examiners  and  deposited  it  for  record  with  the  clerk  of  the 
county  and  district  court,  this  pretermitted  any  issue  as  to  his  being  a  li- 
censed physician,  although  the  clerk  wrongly  recorded  it  with  the  county 
court  records,  instead  of  those  of  the  district  court.    Id. 

21.  Where  a  railroad  retains  a  certain  sum  monthly  from  the  wages  of 
its  employes  for  the  purpose  of  supporting  a  hospital  for  their  benefit,  but 
derives  no  profit  therefrom,  it  is  required  to  use  only  ordinary  care  in  se-  j 
lecting  a  physician  for  such  hospital,  and  where  it  uses  such  care  it  is  not 
liable  to  an  employe  for  injuries  to  him  caused  by  such  physician's  improper 
treatment.    Id. 

22.  In  an  action  by  a  servant  to  recover  damages  for  personal  Injury 
caused  by  a  defect  in  a  machine  furnished  for  his  use,  it  was  error  for  the 
court  to  refuse  a  charge  requested  by  the  defendant  to  the  effect  that  it  was 
not  an  insurer  of  the  machine,  but  that  it  was  defendant's  duty  to  plaintiff 
to  exercise  such  care  as  an  ordinarily  prudent  person  would  have'  used  under 
the  same  circumstances  to  see  that  the  machine  was  reasonably  safe,  and  if 
this  duty  had  been  discharged,  the  verdict  should  be  for  the  defendant. 
Oil  Co.  v.  White,  608. 

23.  Such  requested  charge  was  not  incorrect  in  stating  that  it  was  de- 
fendant's duty  to  use  ordinary  care  to  have  the  machine  in  a  reasonably 
safe  condition,  instead  of  "an  actually  safe  condition."    Id. 

Measure  of  Damages. 

See  Damages,  1;  Action  for  Death,  5,  6;  Contract  for  Sale  of  Land,  8; 
Corporations,   3;   Lease,  2;   Live  Stock  Shipment,  1. 

Medical  Expenses. 
Reasonableness  of,  must  be  shown.    See  Personal  Injury,  8. 

Mental  Anguish. 
See  Telegraphs,  2,  6,  7. 

Minor. 

Wife's  children  as  parties  to  action  by  husband  for  her  death.  See  Action 
for  Death,  2. 

Setting  aside  judgment  against.     See  Judgment,  2. 
Homestead  rights  of.     See  Homestead,  12. 
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Entering  saloon.    See  Liquor  Dealer,  1,  2. 

Sale  of  school  land  to.    See  School  Land,  20. 

A  minor  is  bound  by  the  result  of  a  suit  brought  for  him  by  a  next  friend 
who  is  duly  recognized  as  such  by  the  court.    Day  v.  Johnson,  107. 

Minutes  of  Court. 
Correction  of,  in  vacation.    See  Judgment,  10. 

Mistake 

Setting  aside  contract  because  of.    See  Life  Insurance,  2. 

As  to  diligence  to  avoid.    See  School  Land,  12. 

In  designating  boundaries  of  precincts.    See  Local  Option  Election,  L 

Mortgage. 

By  tenant  not  fraud  as  against  the  landlord's  superior  lien.  See  Landlord 
and  Tenant,  1. 

Not  starting  limitations  against  owner  under  bond  for  title.  See  Bond 
for  Title,  1. 

1.  L.  gave  defendants  a  mortgage  upon  a  tract  of  land  for  which  he  was 
then  being  sued,  and  of  which  the  adverse  claimants  afterwards  proved  to 
be  the  real  owners,  and  he  thereupon  purchased  their  title,  but  not  having 
the  money  to  pay  for  it,  agreed  that  plaintiff  should  take  it,  upon  advancing 
the  money,  which  plaintiff  did.  Judgment  for  the  land  was  by  agreement 
with  the  adverse  claimants  rendered  in  favor  of  L.,  and  he  was  to  convey; 
it  to  plaintiff,  but  died  without  having  done  so.  Defendants  foreclosed  their 
mortgage  through  the  probate  court  without  notice  of  plaintiff's  title,  and 
purchased  at  the  foreclosure  sale,  crediting  the  bid  on  their  debt.  Held, 
that  plaintiff  was  entitled  to  recover  the  land  of  defendants,  as  L.  never  had 
the  title  thereto  except  in  trust  for  plaintiff.     Stacey  v.  Henke,  462. 

2.  The  judgment  of  the  probate  court  foreclosing  defendants'  Hen  was 
not  binding  on  plaintiff,  the  real  and  equitable  owner  of  the  land,  who  was 
not  a  party  thereto.    Id. 

3.  Defendants'  mortgage  was  of  record-  at  the  time  plaintiff  purchased 
through  L,  but  questions  as  to  the  sufficiency  of  the  record  to  charge  notice 
are  immaterial,  since  plaintiff,  as  a  purchaser  of  the  real  title  from  an  ad- 
verse claimant,  could  not  be  affected  by  notice  of  the  mortgage  either  con- 
structive or  actual.    Id. 

Motion  to  Dismiss. 

For  failure  of  appellant  to  properly  present  his  grounds  for  reversal.  See 
Practice  on  Appeal,  3. 

Motive. 
Evidence  to  show.    See  Fire  Insurance,  16. 

Municipal  Corporation. 

See  Cities;    City  Ordinance. 

Flooding  lands  by  waterworks  dam.    See  Nuisance. 

Name. 
Stating  name  of  railway  corporation  in  citation.    See  Citation,  1. 

Negligence. 

Of  bank  in  surrendering  bill  of  lading  to  the  buyer.    See  Banks,  1. 

Standing  up  in  car.     See  Carriers  of  Passengers,  11. 

Leaving  cars  in  street.    See  Railroads,  4. 

Brakeman  protecting  rear  end  of  train.     See  Railroads,  7. 

Violation   of  rules  of  master.    See  Railroads,   8. 

Failure  to  warn  servant  that  current  was  turned  on  the  wires.  See  Mas- 
ter and  Servant,  6. 

Of  agent  binding   corporation.     See   Master  and   Servant,    13. 

Servant's  failure  to  examine  appliance.     See  Master  and  Servant,  22. 

In  killing  stock  where  fencing  not  required.     See  Killing  Live  Stock,  1. 

Is  a  question  for  the  jury.     See  Killing  Live  Stock,  2. 

Presumption  of.     See   Setting  Fires,   7. 

Contract  relieving  against,  invalid.    See  Railroads,  23. 

See,  also,  Contributory  Negligence. 

1.  Evidence  in  an  action  by  a  railroad  trackman  for  injury  resulting  from 
his  being  struck  on  a  bridge  by  a  defective  hand  car  approaching  from  the 
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rear  and  running  eight  miles  an  hour,  held  to  show  negligence  on  the  part 
of  the  employes  in  charge  of  the  car,  and  absence  of  contributory  negli- 
gence on  plaintiffs  part.    Railway  v.  Long,  40. 

2.  A  charge  that  it  is  the  duty  of  railway  companies  to  use  reasonable 
care  in  furnishing  their  employes  implements  and  appliances  with  which  to 
work  and  to  see  that  the  same  are  ordinarily  safe,  was  not  objectionable  as 
imposing  a  higher  degree  of  care  than  the  law  requires,  where  the  Jury  were 
told  in  the  same  paragraph  that  the  care  which  said  companies  are  .bound 
to  use  is  such  as  an  ordinarily  prudent  person  would  use  in  such  matters. 
Id. 

3.  Where  the  evidence  tended  to  show  that  the  employes  operating  the 
hand  car  saw  plaintiff  ahead  on  the  track,  and  could  by  the  exercise  of 
ordinary  care  have  discovered  his  danger  in  time  to  have  stopped  before  in- 
juring him,  and  could  have  stopped  in  time  to  avoid  the  injury  after  having 
actually  discovered  such  peril,  it  was  sufficient  to  authorize  instructions 
upon  the  issues  of  failure  to  use  ordinary  care  to  discover  plaintiff's  danger, 
and  upon  discovered,  peril.    Id. 

4.  The  case  held  not  to  come  within  any  of  the  exceptions  to  the  general 
rule  that  the  burden  of  proof  is  upon  the  defendant  to  show  contributory 
negligence,  and  special  charges  presenting  different  phases  of  contributory 
negligence  were  properly  refused  where  they  summarily  required  a  verdict 
for  defendant  in  the  event  of  a  finding  of  contributory  engllgence,  thereby 
excluding  the  issue  of  discovered  peril.    Id. 

5.  It  would  have  been  on  the  weight  of  evidence  for  the  charge  to  have 
Instructed  that  the  operatives  of  the  car  could  act  upon  the  presumption 
that  plaintiff  would  leave  the  track  in  time  to  avoid  the  Injury,  he  having 
done  or  said  nothing  to  indicate  that  he  would  get  out  of  the  way.    Id. 

6.  Defendant  was  not  harmed  by  an  instruction  that  it  was  the  duty  of 
the  employes  in  charge  of  the  car  to  use  ordinary  care  to  discover  and  avoid 
injury  to  persons  ~>n  the  track,  where  the  court  had  already  charged  that 
plaintiff  was  not  entitled  to  recover  if  such  employes  used  all  reasonable 
means  to  avoid  injuring  him  after  discovering  his  peril.    Id. 

7.  A  charge  that  "it  is  the  duty  of  a  railway  company  to  provide  a  stool 
or  some  other  means  to  enable  a  passenger  to  step  from  the  lower  step  of 
its  car  to  the  ground,  when  it  is  necessary  for  them  to  do  so  for  the  safety 
Of  the  passenger,"  is  not  on  the  weight  of  evidence  in  assuming  that,  the 
failure  to  provide  a  stool  would  constitute  negligence,  where,  in  the  charge 
applying  the  law  to  the  facts,  the  question  as  to  whether  the  failure  to  pro- 
vide such  means  amounted  to  negligence  on  the  occasion  of  the  accident 
was  pointedly  left  to  the  decision  of  the  jury.     Railway  v.  Sherrlll,  116. 

8.  The  charge  was  not  objectionable  as  giving  undue  prominence  to  the 
matter  of  negligence  in  failing  to  provide  a  stool  where  such  matter  was 
mentioned  only  once  in  presenting  plaintiffs  theory  of  the  case  and  once  in 
that  of  the  defendant.    Id. 

9.  The  court  did  not  err  in  refusing  a  charge  that,  Mit  is  not  negligence 
in  itself  for  a  railway  company  to  fail  to  provide  a  stool  for  passengers  to 
get  on  and  off  Its  trains,"  as  this  would  have  been  an  invasion  of  the  province 
of  the  jury  in  determining  what  is  or  is  not  negligence.     Id. 

10.  It  is  not  negligence  per  se  for  the  officers  of  the  State  Lunatic  Asylum 
to  permit  inmates  thereof  to  go  outside  the  grounds  on  labor  errands  in  charge 
of  an  attendant,  since  the  statute,  while  requiring  that  they  shall  be  re- 
strained, there,  does  not  require  that  they  shall  be  confined  within  the 
grounds.     Rev.  Stats.,  arts.  133,   135.     Clough  v.  Worsham,  187. 

11.  Negligence,  when  applied  to  carriers  of  passengers,  means  a  failure, 
In  the  performance  of  duty  imposed  by  law  for  the  portection  of  others,  to 
exercise  that  high  degree  of  care  in  acting  and  refraining  from  acting  which 
very  competent  and  prudent  persons  would  usually  exercise  under  the  same 
or   similar  circumstances.     Railway  v.   Harrison,    368. 

12.  A  charge  instructing  that  if  the  carrier  failed  to  use  the  requisite  high 
degree  of  care  as  to  stopping  iti  train  long  enough  for  the  passenger  to 
alight,  this  would  be  negligence  for  which  it  would  be  liable  if  it  was  the 
proximate  cause  of  the  injury  and  plaintiff  was  not  guilty  of  contributory 
negligence,  was  not  erroneous  as  being  on  the  weight  of  evidence  in  that 
it  informed  the  jury  that  a  failure  to  use  the  requisite  high  degree  of  care 
under  the  circumstances  stated  was  negligence  as  a  matter  of  law.    Id. 

13.  A  charge  was  erroneous  which  made  the  question  of  the  carrier's  neg- 
ligence depend  on  the  belief  of  its  conductor  that  the  passenger  had  alighted 
from  the  train  at  the  time  he  put  it  in  motion,  and  his  use  of  ordinary  care 
under  the  circumstances.     Id. 

14.  In  an  action  Lor  personal  injuries  a  charge  referring  the  jury  to  the 
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petition  to  ascertain  the  acts  of  negligence  alleged  was  not  error  where  no 
request  was  made  for  instructions  more  specific  in  this  respect.    Id. 

15.  Where,  in  an  action  for  injury  received  in  alighting  from  a  moving 
street  car  after  it  had  passed  plaintiff's  stopping  place,  plaintiff  testified  that 
before  reaching  the  place  he  rang  the  bell  three  times,  which  was  the  signal 
to  stop,  and  the  motorman  testified  that  he  did  not  hear  the  bell  ring,  it 
was  error  for  the  court  to  charge  that  if  the  Jury  believed  that  the  motorman 
did  not  hear  the  bell  ring  they  should  find  for  the  defendant,  as  the  evidence 
raised  the  issue  of  negligence  on  the  motorman's  part  in  failing  to  hear  the 
bell  ring.    Fuller  v.  Railway,  399. 

16.  Defendant  having  pleaded  that  plaintiff  was  guilty  of  contributory 
negligence  in  leaving  the  car  as  he  did,  evidence  was  admissible  for  the 
plaintiff,  who  was  a  boy,  to  show  that  the  motorman — there  being  no  con- 
ductor— was  rough  in  his  demeanor  towards  the  boy  while  collecting  fare, 
and  again  demanded  the  fare  after  it  had  been  overpaid,  as  showing  ground 
for  the  boy's  belief  that  the  motorman  would  carry  him  on  down  town  unless 
he  got  off  at  the  time  he  did.    Id. 

17.  Evidence  held  to  show  that  the  act  of  the  yard  foreman  in  changing 
the  order  in  which  he  cut  the  cars  that  were  being  switched,  without  notice 
to  a  switchman  assisting,  was  the  proximate  cause  of  the  switchman  falling 
between  them,  and  not  the  act  of  the  engineer  in  suddenly  stopping  the  en- 

'  glne,  and  to  warrant  the  refusal  of  a  charge  on  the  theory  that  such  stopping 
was  the  proximate  cause.    Railway  v.  Schilling,  417. 

.18.  It  was  competent  for  plaintiff  to  testify  as  to  the  usual  custom  in  the 
yards  there  of  cutting  and  switching  cars,  where  he  had  pleaded  the  instruc- 
tions given  him  at  the  time  by  the  foreman,  and  these,  together  with  the 
general  instructions,  were  in  accord  with  the  custom;  and  the  evidence  was 
also  admissible  to  show  whether,  under  the  circumstances,  the  foreman  was 
guilty  of  negligence  and  for  refuting  any  imputation  of  contributory  negli- 
gence on  plaintiffs  part.    Id. 

19.  Where,  at  the  intersection  of  the  defendant  street  railway  company's 
tracks  with  those  of  a  railroad,  the  tracks  of  both  companies  were  ln\  bad 
condition,  with  the  rails  projecting  above  the  surface  of  the  street,  and 
plaintiff's  wagon  wheel,  striking  the  street  car  rail,  was  caused  to  slide  until 
it  struck  the  railroad  rail,  and  he  was  thereby  caused  to  fall  and  received  in- 
Jury,  the  defendant  was  not  relieved  from  liability  by  reason  of  the  concur- 

-  rent  negligence  of  the  railroad.     Shelton  v.  Traction  Co.,  507. 

20.  While  plaintiffs  petition  did  not  allege  that  the  culminating  force 
causing  his  fall  was  the  impact  of  the  wheel  with  the  railroad  rail,  yet,  as  it 
did  not  exclude  such  fact,  its  mere  appearance  in  the  evidence  did  not  jus- 
tify a  charge  relieving  the  defendant  of  liability  because  of  the  concurring 
negligence  Involved.    Id. 

21.  Such  error  in  the  charge  was  not  relieved  by  a  charge  that  if  plain- 
tiff was  injured  by  reason  of  his  wheel  striking  and  sliding  upon  the  street 
car  rail,  and  defendant  was  guilty  of  negligence  in  falling  to  fill  up  the  de- 
pression there  to  a  level  with  the  rail,  the  jury  should  find  for  plaintiff.    Id. 

22.  Where  the  charge  instructed  the  jury  to  find  against  the  plaintiff 
whose  negligence  contributed  to  his  injury,  its  failure  to  instruct — the  evi- 
dence showing  that  both  plaintiffs  were  traveling  together  at  the  time  of  the 
collision  with  their  vehicle — that  the  negligence  of  either  should  be  imputed 
to  the  other,  if  error,  was  rendered  harmless  by  the  fact  that  the  Jury,  in 
finding  a  verdict  for  each  plaintiff  under  the  charge  given,  must  have  found 
that  neither  was  guilty  of  negligence.    Railway  v.  Greer,  606. 

New  Trial. 
In  case  of  special  verdict  defective  in  part.     See  Trial,  3. 

1.  An  application  for  a  new  t^rlal  on  the  ground  of  newly  discovered  evi- 
dence is  properly  refused  where  it  appears  that  the  same  evidence  was  set 
up  in  a  motion  for  continuance  which  was  abandoned  before  the  trial.  Rail- 
way v.  Bowles,  118. 

2.  Defendant  was  not  entitled  to  a  continuance  on  the  ground  of  surprise 
caused  by  a  witness  having  changed  his  testimony  from  that  given  on  a 
former  trial  where  it  made  no  effort  at  the  trial  to  obtain  a  continuance  in 
order  to  obtain  the  evidence  of  a  witness  who,  as  it  then  knew,  would  con- 
tradict the  testimony  so  given.    Railway  v.  Yarbro,  218. 

Next  Friend. 

Suit  by,  binding  on  minor.    See  Minor,  1. 
Judgment  against,  disregarded.    See  Judgment,  4. 
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Notes. 

1.  Where  the  owner  of  a  note  places  the  apparent  title  to  It  In  another 
who  induces  a  loan  company  to  advance  him  money  and  accept  the  note  as 
security  therefor,  the  owner  is  estopped  from  questioning  the  validity  of  the 
pledge,  and  the  loan  company  will  be  protected  as  an  innocent  purchaser. 
May  v.  Martin,  132. 

2.  The  loan  company  could  subject  the  note  so  pledged  to  It  to  the  pay- 
ment of  the  debt  in  the  manner  provided  by  the  terms  of  the  pledge,  although 
notice  of  the  owner's  claim  was  given  to  it  after  the  right  had  become  so 
vested,  and  it  acquired  a  perfect  title  to  the  note  by  purchase  at  a  sale 
thereof  made  after  such  notice,  under  the  terms  of  the  pledge,  and  in  the 
absence  of  a  tender  by  the  owner  of  the  note  of  the  amount  of  the  debt 
secured  by  the  pledge.     Id. 

3.  Where  the  holder  of  a  note  held  also  certain  shares  of  stock  pledged 
as  collateral  security  for  it,  with  power  of  sale,  but  no  sale  was  made  by  him, 
and  between  the  maturity  of  the  note  and  the  trial  of  his  action  brought 
thereon  the  stock  depreciated  in  value,  the  maker  and  the  sureties  of  the 
note  were  not  entitled  to  have  the  amount  of  such  depreciation  credited  in 
their  favor  where  no  demand  had  been  made  by  them  for  the  sale  of  the 
stock,  and  there  was  no  stipulation  in  the  contract  of  pledge  requiring  a 
sale  of  the  stock  at  maturity  of  the  note.    Adoue  v.  Hutches,  559. 

Notice. 

To  the  debtor  of  an  assignment  of  a  claim  for  damages.    See  Damages,  2. 

To  carrier  that  cotton  being  transported  under  a  foreign  bill  of  lading  re- 
quired compressing  en  route.    See  Railroads,  3. 

By  carrier  of  sale  of  freight  for  charges.    See  Carriers  of  Freight,  6. 

To  principal  that  agent  acted  in  excess  of  his  authority.    See  Agent,  S. 

To  purchase  under  execution  of  facts  rendering  the  judgment  avoidable. 
See  Judgment,  3. 

To  pledgee  of  note,  held  to  come  too  late.    See  Notes,  2. 

Of  nonpayment  of  premium,  held  insufficient.    See  Life  Insurance,  1. 

Of  defects  in  a  machine,  to  a  purchaser  of  a  note  given  therefor.  See 
Sale,  5. 

To  land  owner  of  time  and  place  of  assessing  damages  for  a  road.  See 
Public  Road,  2. 

To  city  of  defect  in  street.    See  Cities,  2,  4,  6. 

Notice  of  injury  to  city — sufficiency.    See  Cities,  6. 

City  not  liable  without  notice  of  defect.    See  City  Charter,  1. 

To  telegraph  operator,  of  no  avail,  when.     See  Master  and  Servant,  15. 

To  defendant  in  a  suit,  necessary  to  the  jurisdiction.    See  Tax  Sale,  2. 

To  purchase  of  an  adverse  title,  of  no  effect.    See  Mortgage,  3. 

Of  sale  of  corporate  stock  for  failure  to  pay  installments.  See  Corpora- 
tions, 2. 

See,  also.  Judicial  Notice. 

1.  Probate  proceedings  resulting  In  a  probate  sale  of  land,  had  in  a  county 
other  than  that  in  which  the  land  lies,  are  not  constructive  notice  of  the 
sale  of  the  land.    Thompson  v.  Rust,  441. 

2.  A  duly  recorded  quitclaim  from  one  who  is  not  shown  to  be  connected 
with  the  title  gives  no  notice  that  the  grantee  therein  had  a  deed  from  the 
administrator  of  the  estate  of  a  former  owner  of  the  land.    Id. 

Nuisanoe. 

1.  Where  a  dam,  part  of  it  a  city's  system  of  waterworks,  was  built 
across  a  running  stream,  which  backed  up  on  plaintiff's  land  for  several  hun- 
dred yards,  and  the  varying  rainfalls  caused  the  lake  so  formed  to  rise  and 
recede  so  that  stagnant  water  remained  on  plaintiff's  land,  causing  miasma 
and  resulting  malarial  sickness,  the  lake  was  a  nuisance  to  plaintiffs  prop- 
erty, irrespective  of  whether  or  not  the  water  spread  over  the  land  outside 
the  previous  channel  of  the  stream.    City  of  Ennis  v.  Gilder,  351. 

2.  While  a  municipal  corporation  may  condemn  land  for  public  purposes, 
it  has  not  the  right,  where  such  power  has  not  been  exercised,  to  create  a 
nuisance  by  flooding  the  lands  of  a  private  citizen  in  providing  a  system 
of  city  waterworks.    Id. 

3.  Where  the  land  of  a  citizen  is  flooded  by  a  city  waterworks  reservoir, 
he  is  not  precluded  from  having  an  abatement  of  the  nuisance  by  reason  of 
the  fact  that  his  petition,  as  originally  filed,  merely  asked  for  damages  to 
date,  nor  by  the  fact  that  his  claim  for  damages  has  been  barred  by  limita- 
tions.   Id. 

4.  Where,  in  an  action  to  abate  as  a  nuisance  a  city  waterworks  dam  the 
decree  directed  that  the  city  alter  the  dam's  construction,  or  the  sluices  and 
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Nuisance— continued. 

waterways  in  such  manner  an*  to  such  extent  that  the  dam  would  not  cause 
back  water  to  stand  on  plaintiff's  land,  the  decree  was  not  objectionable  as 
being  vague  and  indefinite  and  as  not  instructing  the  defendant  city  what  it 
should  do.    Id. 

Official   Bond. 

In  the  absence  of  a  provision  of  law  authorizing  a  suit  by  an  individual 
upon  an  official  bond  payable  to  the  State,  such  suit  can  not  be  maintained. 
Clough  v.  Worsham,  187.  , 

Officer. 

Of  lunatic  asylum,  liability  for  negligence  of  ward  physician.  See  Lunatic 
Asylum,  1,  2. 

See,  also,  City  Policemen;  Fees  of  Office. 

Oil   Lease. 

Held  void,  because  unilateral  in  charter.    See  Contract  to  Sell  Land,  5. 

1.  Where  the  consideration  of  an  oil  lease  of  lands  is  the  prospecting  and 
developing  of  the  lands  with  due  diligence,  and  it  is  to  remain  in  force  only 
so  long  as  the  parties  comply  with  their  mutual  agreements,  and  no  pros- 
pecting has  been  done  under  it,  although  it  was  executed  in  1891,  such  lease 
is  void.  Following  Emery  v.  League,  31  Texas  Civ.  App.,  474.  Hodges  v. 
Brice,  358. 

2.  In  an  action  to  enforce  a  judgment  Hen  against  the  land  the  lessees  in 
such  void  oil  lease  were  not  proper  or  necessary  parties,  as  they  had  no 
right  of  equity  of  redemption.    Id. 

Opening  and  Conclusion. 

1.  Where  defendant  in  an  action  on  a  fire  policy  entered  an  admission  in 
the  language  of  rule  31,  that  plaintiff  had  a  good  cause  of  action  as  set  forth 
in  his  petition,  except  as  defeated  by  facts  of  the  answer  constituting  a  good 
defense, — such  defenses  being  that  the  insured  had  induced  the  burning  of 
the  property  and  had  falsely  represented  the  value  of  a  certain  article 
thereof, — he  was  entitled  to  open  and  conclude,  the  burden  of  proving  such 
defenses  being  on  him.    Joy  v.  Insurance  Co.,  433. 

2.  Where,  upon  such  admission  being  made,  the  court's  charge  expressly 
restricted  the  jury's  consideration  to  the  first  of  the  two  affirmative  defenses 
stated,  all  other  defensive  matters  pleaded  were  thus  eliminated,  and  plain- 
tiff was  not  prejudiced  by  reason  of  the  answer  being  read  to  the  jury,  and 
taken  with  them  in  their  retirement.    Id. 

Opinion. 

As  to  the  age  of  a  person.    See  Action  for  Death,  7. 

As  to  value  of  wife's  services.     See  Personal  Injury,  4. 

As  to  necessity  of  action  taken  by  the  witness.  See  Live  Stock  Shipment, 
3. 

As  to  whether  one  doctor  considered  another  well  versed  in  the  elementary 
branches.     See  Master  and  Servant,  18. 

Statements  in  application  as  to  character  of  previous  sickness.  See  Bene- 
fit Insurance,  4. 

Ordinary  Care. 

In  furnishing  tools  for  servant.     See  Negligence,   2. 

In  keeping  appliances  in  repair.     See  Master  and  Servant,   10. 

In  selecting  physician  for  railroad  hospital. .  See  Master  and  Servant,  21. 

In  equipping  engines  with  spark  arresters.     See  Setting  Fires,  8. 

Ownership. 
•Of  property  Insured — lien  outstanding.     See  Fire  Insurance,  Is*. 

Parol  -Evidence. 

In  case  of  written  warranty.     See  Sale,  2. 

To  contradict  the  field  notes  of  a  location.    See  Survey,  1. 

Parties. 

Minor  children,  in  action  for  wife's  death  by  the  husband.    See  Action  for 
Death,  2. 
In  action  to  enforce  judgment  lien  against  land.     See  Oil  Lease,  2. 
32  Civil— 42. 
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Parties— continued. 

In  probate  court  foreclose  of  Hen.    See  Mortgage,  2. 

In  foreclosure  of  lien  after  wife's  death.     See  Homestead,  17. 

Where  in  trespass  to  try  title  and  for  partition  the  evidence  developed  that 
a  third  person  owned  an  interest  in  the  property,  the  court  should,  of  its 
own  motion,  have  had  him  made  a  party,  and  the  failure  to  do  so  was  fun- 
damental error.    Latham  v.  Tombs,  270. 

Partition. 

Under  old  probate  law  (Act  of  1848)  construed.  See  Community  Prop- 
erty, 2. 

As  against  one  not  a  party  to  the  proceeding.     See  Res  Ad  judicata,  6. 

Of  homestead  where  there  is  a  minor  heir  with  guardian.  See  Homestead, 
12,  13. 

Decree  held  amounting  to,  though  a  homestead  was  not  set  off  by  metea 
and  bounds.     See   Limitations,  10. 

1.  The  defendants  in  a  partition  suit  are  liable  for  all  costs  incurred  by 
them  in  contesting  the  rights  of  the  successful  plaintiffs.  Powell  v.  Naylor, 
340. 

2.  The  questions  in  this  case  were  certified  to  the  Supreme  Court,  and 
judgment  is  here  rendered  in  accordance  with  its  opinion.  See  96  Texas,  364. 
Park  Co.  v.  Tinsley,  466. 

3.  Facts  in  an  action  of  partition  considered  and  held  to  warrant  a  judg- 
ment for  plaintiffs,  as  innocent  purchasers,  for  only  one- half  of  a  given 
tract  of  land  charged  with  a  trust.    Id. 

Partnership. 

1.  Where  plaintiffs,  a  firm,  sued  for  commissions  on  a  sale  of  an  electric 
plant,  and  the  court  charged  that  if,  at  the  time  of  the  transaction,  plain- 
tiffs did  not  know  of  a  certain  fact  rendering  the  sale  illegal,  then  they  might 
recover,  etc.,  the  failure  to  further  state  that  knowledge  of  either  partner 
was  knowledge  of  both  was  not  reversible  error  in  the  absence  of  request  for 
an  instruction  to  that  effect.     Ellis  v.  Kirkpatrlck,  243. 

2.  In  an  action  by  one  partner  against  his  copartners  for  a  settlement  of 
the  partnership  accounts  the  cause  of  action  is  considered  as  having  accrued 
on  a  cessation  of  the  dealings  in  which  they  were  interested  together,  and 
limitation  runs  from  that  date.  Rev.  Stats.,  art.  3356  (3).  Bluntzer  v. 
Hirsch,  585. 

3.  An  averment  that  prior  to  a  stated  date  it  was  not  known  to  either  of 
the  partners  and  could  not  have  been  earlier  ascertained  by  them,  that  all 
of  the  cattle  (constituting  the  subject  matter  of  the  partnership)  had  been 
disposed  of  or  had  died,  was  not  an  averment  that  the  dealings  between  the 
partners  had  not  ceased  prior  to  that  time,  and  an  averment  that  the  agree- 
ment continued  as  an  existing  partnership  until  a  given  date  was  depend- 
ent on  the  averment  that  up  to  that  time,  and  up  to  the  present  time,  there 
had  never  been  any  settlement  of  the  partnership  business,  and  it  was  there- 
fore a  mere  conclusion  of  the  pleader.    Id. 

Passenger. 

Leaning  out  of  car  window.  See  Contributory  Negligence,  6;  Railroads, 
11. 

See,  also,  Carriers  of  Passengers. 

Evidence  considered  and  held  to  justify  an  instruction  to  find  for  defend- 
ant, the  proof  showing  that  plaintiff,  holding  a  reduced  rate  excursion  ticket, 
not  good  on  a  certain  train,  knew  that  it  did  not  entitle  him  to  ride  on  such 
train,  though  told  by  an  agent  he  might  get  on  If  it  stopped;  he  boarded 
such  train  taking  the  chance  that  it  would  be  accepted,  and  had  no  ground 
for  recovery  for  being  ejected  without  undue  force.    England  v.  Railway,  86. 

Payment. 
Place  of,  as  giving  venue.    See  Venue,  2. 
Of  taxes,  with  wrong  abstract  number  given.    See  Limitations,  7. 

Penalty. 

For  charging  in  excess  of  rates  prescribed  by  Railroad  Commission.  See 
Carriers  of  Freight,  3. 

In  cases  of  usury.    See  Usury,  3,  5. 

Personal   Injury. 
Susceptibility  of  the  party  to  injury  no  defense.     See  Railroads,  1. 
Release  of  damages  for,  tainted  with  fraud.    See  Fraud,  1. 
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Personal  Injury— continued. 
City's  negligence  held  not  the  proximate  cause  of.    See  City  Charter,  2. 
In  alighting  from  moving  street  car.     See  Negligence,  15. 

1.  Evidence  considered  and  held  not  to  warrant  a  charge  upon  the  the- 
ory that  plaintiff  was  externally  injured  by  the  dropping  of  one  end  of  a 
hand  car  while  he  was  lifting  It.    Railway  v.  Lee,  23. 

2.  See  pleading,  in  a  case  where  plaintiff  was  ruptured  while  lifting  at 
a  hand  car  that  dropped,  held  sufficiently  comprehensive  to  sustain  a  re- 
covery for  an  injury  caused  by  the  weight  of  the  hand  car  coming  upon  the 
plaintiff  by  physical  contact,  instead  of  being  caused  merely  by  a  jerk  pro- 
ducing a  rupture.    Id. 

3.  A  verdict  for  $4000  held  not  excessive  in  a  case  of  rupture  which  en- 
tirely incapacitated  a  railroad  hand  from  manual  labor  at  the'  age  of  32,  his 
wages  being  $1.50  to  $2  per  day,  and  the  Injury  causing  great  pain  and  his 
confinement  in  the  hospital  for  four  months.    Id. 

4.  In  an  action  for  personal  Injuries  to  the  wife,  the  opinion  of  the  hus- 
band as  to  the  value  of  her  services  was  admissible  in  connection  with  the 
facts  stated  by  him  to  the  effect  that  she  had  been  able  to  perform  all  of  the 
ordinary  duties  of  the  household  and  family  prior  to  the  injury,  but  not 
thereafter.    Railway  v.  Armes,  32. 

5.  Testimony  of  a  witness  predicated  alone  on  letters  of  the  wife  written 
by  her  to  other  members  of  her  family,  the  letters  not  being  accounted  for, 
was  properly  excluded  as  hearsay.  .  Id. 

6.  Where,  in  an  action  for  personal  injuries  caused  by  a  fall  in  a  defective 
street,  the  evidence  was  conflicting  as  to  whether  all  of  plain tifTs  injuries 
resulted  from  the  fall,  or  were  the  result  in  part  of  diseased  conditions  al- 
ready existing,  the  defendant  was  entitled  to  a  charge  that  It  could  be  held 
liable  only  for  such  injuries  as  were  the  direct  and  proximate  result  of  the 
fall.    City  of  Dallas  v.  Moore,  230. 

7.  It  was  for  the  jury  to  determine  under  all  the  facts  and  circumstances 
whether  or  not  plaintiff  exercised  the  care  of  an  ordinarily  prudent  person 
in  walking  over  a  street  known  to  her  to  be  defective,  Instead  of  adopting 
another  street  as  her  route  of  travel.    Id. 

8.  It  was  error  for  the  jury,  in  an  action  for  personal  injuries,  to  allow 
Items  for  medical  attention  and  .nursing  where  there  was  no  evidence  that 
such  charges  and  expenses  were  reasonable.    Id. 

9.  Plaintiff  could  state  the  facts  relating  to  his  services  in  attend1  ng  his 
wife  after  her  injury,  and  the  value  of  such  services,  or  the  time  lost,  but 
evidence  of  the  general  trouble  he  was  put  to  by  reason  of  her  injuries,  and 
of  his  impoverished  condition,  was  not  admissible.    Id. 

10.  In  an  action  for  personal  injury  where  plaintiff  claimed  that  she  had 
no  feeling  in  her  limbs,  and  it  was  contended  that  some  of  her  pretended 
injuries  were  simulated,  it  was  error  for  the  court  to  refuse  to  permit  a  phy- 
sician to  testify  that  she  was  not  simulating  the  absence  of  pain  upon  the 
application  of  certain  tests  by  him,  he  having  previously  testified  that  he 
had  made  such  tests  and  that  they  showed  she  had  no  feeling  in  her  limbs. 
McOrew  v.  Railway,  265. 

11.  A  charge  in  an  action  for  personal  injury  authorizing  a  recovery  "for 
any  future  impairment  of  health  and  mind,"  and  "for  impairment  for  ca-  ' 
pacity  to  labor  and   earn   a  livelihood,"   was  not  erroneous   as  authorizing 
double  damages.    Railway  v.  Luther,  309. 

12.  Where  a  railway  mail  clerk  received  injuries  from  which  he  was  still 
suffering  at  the  time  of  the  trial,  two  years  thereafter,  being  weak,  nervous 
and  extremely  despondent,  having  been  unable  for  a  large  part  of  the  time 
since  his  injury  to  attend  to  his  duties,  and  his  physician  testified  it  was  im- 
possible to  tell  how  long  it  would  be  before  he  recovered,  a  verdict  for  $3800 
In  his  favor  was  not  excessive.    Id. 

13.  One  furnishing  defective  machinery  to  an  independent  contractor  for 
work  by  servants  of  the  latter  under  his  contract  with  the  person  furnishing 
It,  does  not  thereby  become  liable  for  personal  injury  resulting  from  such 
defect  to  the  contractor's  servant  in  performance  of  the  work.  Oil  Co.  v. 
Church,  325. 

14.  Where  the  court  had  charged  at  defendant's  request,  that  if  the  jury 
found  for  plaintiff,  in  arriving  at  the  amount  of  the  verdict,  If  they  believed 
that  a  surgical  operation  would  benefit  plaintiff,  and  that  ordinary  care 
would  require  him  to  have  it  performed,  they  should  only  consider  plain- 
tiffs injuries  as  they  would  have  been  had  such  operation  been  performed 
at  such  time  as  a  person  of  ordinary  prudence  would  have  had  It  performed, 
It  was  proper  to  charge  at  plaintiffs  request  that  plaintiff  would  not  be  re- 
quired to  have  an  operation  performed  that  a  person  of  ordinary  care  would 
not  rjave  had  performed,  and  that  If  a  person  of  such  care,  in  the  condition 
that  plaintiff  was  in,  would  not  have  had  the  operation,  they  would  consider 
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sh.p,  a. 

.As  to  Hen,  held  sufflrser.t  to  stop  limitations,     See  Limitation.  4. 

Of  the  five  >ears  statute,   by  several  defendants.     See  Limitations,  5. 

fteftj«fns;  l*ave  to  withdraw  announcement  and  amend  pleadings  will  not 
b*  ground  for  reversal  without  a  showing  by  the  complaining  party  as  to 
what  amendment  he  could  have  made  and  sustained,    Barrett  v.  Hill  County, 

Piss  of  Privilog*. 

Where  a  defendant's  plea  of  privilege  failed  to  negative  allegations  in  the 
petition  rharging  tbat  he  acted  jointly  with  the  other  defendants  both  in  con- 
verting the  property  for  the  price  of  which  the  suit  was  brought  and  in  un- 
dertaking to  collect  a  draft  for  such  price,  and  negligently  failing  to  do  so, 
he  was  properly  held  to  have  submitted  to  the  Jurisdiction  of  the  court  in 
th<* Me  reMpects,  and  so  was  in  court  for  all  the  purposes  of  the  case,  Rail- 
way v.  Grain  Co,,  93. 

Pledge. 

Of  note*  by  one  Invested  with  the  apparent  title.    See  Notes,  1. 
Hale  of  note  pledged  as  collateral.    See  Notes,  2. 

Possession. 

He#»   Adverse  PoMenalon. 

Of  life  tenant,  not  adverse  to  remainderman.    See  Limitations,  ?,  3. 

Power  of  Ss  Is. 
Am  not  authorizing  appointment  of  substitute  trustee.    See  Deed  of  Trust,  1. 

Prsotios  on  Appeal. 
On    re  vernal,    cuuse    will    be    remanded,    when.    See    Contributory   Negli- 

H<»\  nlMo,  Hrlefs;  Appeal;  Statement  of  Facts;  Findings  of  Facts;  Tran- 
■crlpt. 

1.  Appellate  court  11  will  disturb  the  finding  of  a  Jury  upon  a  question  of 
fuel  only  whoro  there  la  no  evidence  to  support  such  finding  or  where  the 
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Practice  on  Appeal— continued. 

verdict  is  so  manifestly  against  the  weight  of  the  evidence  as  to  show  that 
the  jury  were  influenced  by  an  improper  motive.  See  assignment  held  not 
to  assail  a  verdict  on  this  latter  ground,  and  a  proposition  not  germane  to 
such  ground.    Railway  v.  Lee,  24. 

2.  In  the  absence  of  a  statement  of  facts  the  appellate  court  will  not  con- 
sider the  question  of  the  insufficiency  of  the  evidence  to  warrant  a  peremp- 
tory charge,  even  though  the  charge  sums  up  the  judge's  conclusions  of  the 
facts  upon  which  it  is  based.    Colley  v.  Wood,  306. 

3.  That  the  matters  upon  which  appellant  relies  for  reversal  have  not 
been  presented  in  such  manner  as  to  require  them  to  be  passed  on,  is  not 
a  tenable  ground  for  a  motion  to  dismiss  the  appeal.    Id. 

4.  The  jury  being  the  judges  of  the  credibility  of  witnesses,  a  verdict  ren- 
dered on  conflicting  testimony  will  conclude,  the  questions  of  fact.  Casey  v. 
Tread  well,  480. 

Practice  in  Trial  Court. 

See  Trial. 

In  an  action  for  personal  injury  the  overruling  of  special  exceptions  com- 
plaining of  a  failure  to  itemize  a  physician's  bill  and  bill  for  medicines  was 
harmless  error  where  the  issue  of  liability  upon  these  items  was  not  sub- 
mitted to  the  jury.    Railway  v.  O'Neill,  411. 

Predicate. 
To  impeach  a  witness.    See  Deposition,  2. 

Presumptions. 

That  plaintiff  would  leave  the  track  in  time  to  avoid  injury.  See  Negli- 
gence, 5. 

Of  regularity  injudicial  proceedings.     See  Guardianship,  3. 

Of  negligence  in 'case  of  fire  set  by  engines.    See  Setting  Fires,  4,  7. 

Of  death,  from  absence. .  See  Death,  1. 

In  case  of  special  verdict,  as  to  issue  not  submitted.    See  Trial,  4. 

Of  regularity  of  acts  of  Land  Commissioner.    See  School  Land,  8,  17. 

Principal   and  Agent. 

Principal  not  charged  with  agent's  knowledge,  when.  See  Master  and 
Servant,  16. 

Privileged  Communication. 
Bar  of,  nu\y  be  waived.    See  Evidence,  6. 

Priority. 

In  applications  to  purchase.    See  School  Lands,  6. 

In  deeds — burden  of  proof.    See  Trespass  to  Try  Title,  3. 

Probate  Court. 
Where  jurisdiction  lies  in  either  of  two  counties.    See  Jurisdiction,  1. 
Has  not  jurisdiction  to  annul  will,  when.    See  Will,  3. 

Probate  Records. 

Orders  and  decrees  must  be  entered  on  record,  or  proceedings  void.    See 
Guardianship,  1. 
,  Not  notice  of  sale  where  the  court  had  not  jurisdiction.    See  Notice,  1. 

Promissory  Notes. 
See  Notes. 

Proximate  Cause. 

Charge  as  to,  held  not  error.  See  Contributory  Negligence,  4;  Railroads, 
11. 

Matter  held  not  the  proximate  cause  of  plaintiffs  injury.  See  Railroads, 
14. 

Negligence  held  the  proximate  cause  of  Injury  in  coupling  cars.  See  Neg- 
ligence, 17. 

Special  findings  of  a  jury  as  to  whether  acts  of  negligence  on  the  part  of 
plaintiff  in  operating  a  hand  car  constituted  the  proximate  cause  of  its 
collision  with  a  train,  held  to  be  contradictory,  but,  when  read  together  in  the 
light  of  the  charge  defining  proximate  cause,  not  to  present  such  conflict  as 
required  a  reversal.    Railway  v.  Bender,   568. 
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Proximate  Result. 

Injury  from  fall  In  street  or  from  diseased  conditions.  See  Personal  In- 
Jury.  «• 

Public  Policy. 
Right  reserved  to  cancel  order  is  not  against.    See  Contract,  4. 

Public  Road. 

1.  Since  the  statute  does  not  require  the  application  for  the  laying  out 
of  a  public  road  to  more  than  specify  its  beginning  and  termination,  the 
fact  that  an  application  specified  the  section  lines  along  which  the  road  was 
to  run  did  not  deprive  the  Commissioners  Court  of  the  power  to  open  it, 
on  the  recommendation  of  the  jury  of  view,  along  different  lines.  Rev. 
Stats.,  arts.  4671,  4687,   4688,  construed.     Kelley  v.  Honea,  220. 

2.  The  notice  which  the  statute  requires  the  jury  of  view  to  give  to  the 
landowner  has  reference  to  the  time  and  place  of  assessing  the  damages,  and 
not  to  the  viewing  out  of  the  road,  where  the  damages  are  not  then  as- 
sessed.    Rev.  Stats.,   prt.   4691.    Id. 

Public  Weighers. 

The  statute  providing  for  the  election  of  public  weighers  and  declaring  it 
to  be  unlawful  for  "any  factor,  commission  merchant,  or  other  person  or 
persons,"  to  employ  other  than  the  public  weigher  to  weigh  cotton,  etc,  in- 
tends, by  the  clause  quoted,  only  persons  engaged  in  a  similar  employment 
or  occupation  as  factors  and  commission  merchants  and  does  not  prohibit 
a  person  engaged  merely  in  buying  cotton  and  in  storing  cotton  for  his  cus- 
tomers and  hauling  it  to  the  depot,  from  weighing  the  cotton.  Session  Laws 
1899,  p.  264.  Davidson  v.  Sadler,  23  Texas  Civ.  App.t  600,  criticised  and  not 
followed.     Gait  v.  Holder,  564. 

Quarantine. 

Where  none  declared,  county  physicians  can  not  bind  county  for  smallpox 
expenses.    See  County,  1. 

1.  The  county  physician  has  no  authority  to  bind  a  county  by  employing 
physicians  to  treat  smallpox  patients  except  where  the  commissioners  court 
has  declared  quarantine.     Barrett  v.  Hill  County,  479. 

2.  Refusing  leave  to  withdraw  announcement  and  amend  pleadings  will  not 
be  ground  for  reversal  without  a  showing  by  the  complaining  party  as  to 
what  amendment  he  could  have  made  and  sustained.  Barrett  v.  Hill  County, 
479. 

Question  for  Jury. 

As  to  whether  forfeiture  of  a  policy  had  been  waived.  See  Fire  insur- 
ance, 2. 

Reasonableness  of  rules.    See  Railroads,  17. 

Negligence  as  to  manner  of  fencing  and  keeping  stockyards.  See  Killing 
Live  Stock,  2. 

Quitclaim. 
Deed  of  all  interest  held  not  to  be.    See  Deed,  4. 

Railroads. 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Livfc  Stock  Shipment; 
Killing  Live  Stock;  Setting  Fires;   Street  Railways;  Railroad  Commission: 

Stating  name  in  citation.     See  Citation,  1. 

No  air  brakes  to  freight  cars.     See  Assumed  Risk,  1. 

Must  use  ordinary  care  in  operation  of  cars.    See  Master  and  Servant,  14. 

Liability  for  incompetent  hospital  service.  See  Master  and  Servant,  16, 
21. 

Liability  for  sickness  resulting  from  un warmed   coach.    See  Damages,  3. 

1.  The  mere  fact  that  plaintiff,  a  railroad  employe,  ruptured  while  lift- 
ing a  hand  car,  through  the  negligence  of  the  foreman,  was  more  susceptible 
to  such  an  injury  because  his  abdominal  wall  was  weak,  would  not  defeat 
or  lessen  the  liability  of  the  railway  company  for  the  negligence  proxi- 
mately causing  such  injury.    Railway  v.  Lee,  23. 

2.  In  an  action  by  the  State  brought  under  the  statute  providing  a  pen- 
alty for  unjust  discrimination  by  a  railroad  between  shippers  (Rev  Stats., 
art.  4574)  and  the  rule  of  the  Railroad  Commission  requiring  local  ship- 
ments of  cotton  to  be  compressed  at  the  first  compress  en  route,  a  case  Is 
not  made  out  by  evidence  showing  that  a  cotton  buyer  concentrated  his  for- 
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eign  shipments  at  Houston,  Texas,  and  there  classified  and  graded  them  and 
compressed  the  cotton  preparatory  to  final  shipment,  and  in  so  doing  took 
certain  bales  of  cotton  out  of  one  foreign  shipment  and  substituted  them  for 
an  equal  number  in  another,  changing  the  marks,  etc.;  as  this  did  not  change 
the  character  of  the  shipments  from  foreign  to  local  ones  so  as  to  require 
that  the  cotton  should  have  been  compressed  at  the  first  compress  en  route. 
State  v.  Railway,  58. 

3.  evidence  held  not  sufficient  to  charge  a  railway  company  with  notice 
that  a  shipper  whose  cotton  it  was  transporting  under  a  foreign  bill  of 
lading  intended  to  so  deal  with  and  change  the  cotton  at.  Houston  as  to  make 
the  shipment  in  legal  effect  a  local  one,  coming  within  requirement  that  the 
cotton  should  be  compressed  at  the  first  compress  on  the  route.    Id. 

4.  It  is  negligence  for  a  railroad  company  to  leave  cars  in  a  street  so  near 
a  public  crossing  that  a  coupling  therewith  can  not  be  made  without  forcing 
them  onto  the  crossing,  and  to  make  the  coupling  without  seeing  that  the 
crossing  is   clear.     Railway   v.   Bowles,   118. 

5.  Facts  held  to  sustain  a  finding  that  deceased  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to  cross  a  railway  track  near  standing  cars 
which  were,  in  making  a  coupling,  suddenly  thrown  back  upon  him,  the  evi- 
dence showing  that  the  moving  cars  and  engine  were  making  little  noise  and 
that  the  standing  cars  were  moved  suddenly  and  with  great  force.    Id. 

6.  Allegations  in  the  petition  in  an  action  for  personal  injury  by  a  freight 
brakeman  as  to  the  duty  of  the  engineer  to  give  signals,  held  sufficient  to 
warrant  a  charge  on  the  subject.    Railway  v.  Bodie.  168. 

7.  A  charge  to  find  for  the  plaintiff  brakeman  if  the  jury  found  certain 
acts  of  negligence  on  the  part  of  the  engineer,  was  not  on  the  weight  of  evi- 
dence in  ignoring  the  duty  of  the  brakeman  to  protect  the  rear  end  of  his 
train  by  going  back  with  a  flag,  where  the  charge  was  one  presenting  plain- 
tiffs theory,  and  concluded  with  the  statement  that  if  plaintiff  was  exercis- 
ing all  care  for  his  own  safety,  the  verdict  should  be  for  him,  unless,  under 
the  other  issues,  the  Jury  should  find  for  the  defendant,  and  among  the  other 
issues  there  was  a  special  charge  on  the  question  whether  plaintiff  had  been 
negligent  in  failing  to  portect  the  rear  end  of  his  train.    Id. 

8.  It  is  not  negligence  per  se  for  a  servant  to  violate  the  rules  of  the 
master;  and  a  requested  instruction  that  If  plaintiff's  acts,  as  specified 
therein,  were  a  violation  of  the  rules,  the  jury  should  find  for  defendant,  was 
properly  qualified  by  the  statement  that  the  Jury  should  so  find  if  they  be- 
lieved plaintiffs  violation  of  the  rules  was  negligence.    Id. 

9.  Where  the  printed  rules  were  in  evidence  stating  how  a  certain  flag 
signal  should  be  given,  but  not  under  what  circumstances  it  was  to  be  given, 
evidence  was  admissible  to  show  the  construction  placed  on  the  rules,  such 
construction  having  been  pleaded.    Id. 

10.  A  verdict  for  $16,000  in  favor  of  a  freight  brakeman  for  an  injury 
rendering  one  of  his  arms  permanently  lame  Is  held  excessive,  and  a  remitti- 
tur of  one-half  the  amount  is  required.    Id. 

11.  In  an  action  for  damages  for  negligent  injury  to  a  passenger  causing 
death,  where  the  evidence  showed  that  the  passenger  was  killed  by  reason 
of  striking  against  an  open  gate  on  a  stock  chute  near  defendant's  track 
while  leaning  out  of  a  car  window,  the  court  properly  declined  to  submit  to 
the  Jury  the  question  whether  in  building  and  maintaining  the  stock  chutes 
and  gates  in  close  proximity  to  the  track  defendant  should  have  anticipated 
that  the  gate  might  Inflict  the*  injury  it  did,  with  definitions  of  remote  and 
proximate  cause.    Railway  v.  Phillips,   238. 

12.  There  being  some  evidence  tending  to  show  that  the  gate  was  opened 
by  a  stranger  after  it  had  been  >  closed  by  defendant's  employes,  It  was  error 
for  the  court  to  refuse  to  charge  that  defendant  was  not  liable  if  the  gate 
was  so  opened  by  a  person  not  an  employe  or  agent  of  the  defendant.    Id. 

13.  Where  plaintiff,  for  the  purpose  of  going  round  defendant's  cars, 
which  obstructed  certain  street  crossings,  followed  a  path  which  ran  along 
the  right  of  way  and  was  generally  used  by  the  public  with  defendant's 
knowledge  and  acquiescence,  and  broke  his  leg  by  stepping  into  a  hole  or 
open  drain  overgrown  with  weeds,  he  was  not  entitled  to  recover  for  the 
injury,  since  he  was  a  mere  licensee  to  whom  defendant  owed  no  duty  to 
keep  the  path  in  a  safe  condition.  Following  Railway  v.  Montgomery,  31 
Texas  Civ.  App.,   491.     De  la  Pena  v.  Railway,  241. 

14.  The  obstruction  of  the  crossings  by  the  cars  was  not  the  proximate 
cause  of  plaintiffs  Injury.    Id. 

15.  Where  a  rule  of  the  railroad  company  requiring  brakemen,  when 
coupling  cars,  to  use  a  stick  or  safety  coupler  instead  of  their  hands,  had 
been  uniformly  disregarded,  a  brakeman  was  not  necessarily  guilty  of  con- 
tributory negligence  in  using  his  hands  to  make  a  coupling,  and  a  verdict 
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of  the  Jury  importing  that  he  was  not  negligent  in  so  doing  is  sustained. 
Railway  v.  Yarbro,  218. 

16.  In  this  State  a  violation  of  that  class  of  rules  by  an  employe  is  not 
held  to  be  negligence  per  se.    Id. 

17.  Where  plaintiffs  violation  of  defendant  company's  rules  as  to  the 
manner  of  making  couplings  was  Important  only  as  a  fact  to  be  considered 
by  the  jury  in  determining  whether  he  was  guilty  of  contributory  negligence, 
it  was  not  reversible  error  that  the  charge  left  the  reasonableness  of  such 
rules  to  the  Jury.    Id. 

18.  The  statutory  requirement  that  the  whistle  of  the  engine  shall  be 
blown  at  a  distance  of  at  least  eighty  rods  from  a  public  crossing  does  not 
apply  in  the  case  of  a  train  starting  from  a  point  less  than  eighty  rods  from 
the  crossing.  Rev.  Stats.,  art.  4607.  (That  the  bell,  however,  must  be  kept 
ringing,  see  Railway  v.  Greer,  32  Texas  Civ.  App.,  606.)  Railway  v.  Berry,  259. 

19.  A  charge  that  "the  fact  that  plaintiff  may  have  stepped  in  the  wrong 
direction,  thereby  suddenly  placing  himself  in  peril  [from  a  passing  engine], 
would  not  defeat  her  recovery,"  was  on  the  weight  of  evidence  as  assuming 
that  plaintiff  was  placed  in  a  perilous  position  by  the  negligence  of  the 
defendant.    Id. 

20.  At  places  where  public  streets  cross  the  tracks  of  a  railway,  and  at 
other  places  in  close  proximity  to  the  track,  which  the  public  have  the  right 
to  use  and  which  are  so  used,  the  servants  of  the  company,  when  in  charge 
of  locomotives  and  trains,  must  in  approaching  places,  exercise  ordinary 
care  not  only  to  discover  if  persons  are  on  the  track,  but  must  also  exercise 
such  care  to  ascertain  if  any  are  in  near  proximity,  and  are  about  to  cross 
the  track.     McGrew  v.  Railway,  265. 

21.  Where  there  was  some  evidence  that  plaintiff,  driving  a  horse  to  a 
buggy,  was  within  twenty-five  or  thirty  feet  of  the  crossing  at  the  time  the 
train  approached  it  and  whistled  as  it  crossed,  the  court  should  have  sub- 
mitted the  issue  of  the  railway  company's  liability  upon  the  theory  that  the 
engineer  operating  the  locomotive  could,  in  the  exercise  of  ordinary  care, 
by  keeping  a  proper  lookout,  have  discovered  the  near  proximity  of  plain- 
tiff and  the  team  to  the  track.    Id. 

22.  The  engineer  blew  the  whistle  for  a  crossing  ahead  at  a  time  when 
he  was  on  another  crossing  and  near  plaintiff's  team.  There  was  no  evi- 
dence that  he  had  then  discovered  or  had  reason  to  believe  that  some  one 
else  was  in  a  perilous  situation  at  the  next  crossing,  or  that  conditions  ex- 
isted there  at  that  time  such  as  made  it  necessary  for  him  to  put  plaintiff 
in  peril  by  complying  with  the  statutory  duty  of  blowing  the  whistle  for  the 
crossing  ahead.  Held,  that  it  was  for  the  jury  to  determine  whether  the 
blowing  of  the  whistle  was  unnecessary  and  constituted  negligence.    Id. 

23.  A  railway  company,  in  the  movement  of  its  trains  which  are  oper- 
ated by  it,  either  wholly  or  partly  for  its  benefit,  can  not,  by  contract  or 
otherwise,  relieve  itself  of  the  duty  it  owes  to  the  public  and  Its  employes  to 
exercise  ordinary  care  to  safely  operate  the  trains.    Railway  v.  Arnold,  272. 

24.  Where  a  railway  company  contracted  for  the  construction  of  a  right 
of  way  fence,  and  knew  or  could  have  known  that  the  employes  of  the  con- 
tractor were  throwing  timbers  for  the  fence  from  a  car  attached  to  the  com- 
pany's regular  freight  train  and  being  used  in  the  performance  of  the  con- 
tract, and  that  the  throwing  of  such  timbers  while  the  car  was  in  rapid 
motion  might  injure  persons  lawfully  on  the  right  of  way,  the  railway  com- 
pany was  liable  for  injuries  to  one  of  its  trackmen  by  his  being  struck  by  a 
timber  so  thrown  while  the  train  was  being  run  at  a  negligent  rate  of  speed, 
although  the  company  had  contracted  with  the  party  building  the  fence  that 
it  should  not  be  liable  for  accidents  that  might  occur  on  the  outfit  or  material 
cars  used  by  such  contracting  party.    Id. 

25.  Such  provision  of  the  contract  did  not  entitle  the  railroad  company  to 
recover  over  against  the  contractor,  since  the  injury  resulted  from  the  con- 
current negligence  of  both  parties,  and  it  was  not  the  purpose  of  the  contract 
to  make  the  contractor  responsible  to  the  railway  company  for  injuries  re- 
sulting from  the  negligence  of  the  latter.     Id. 

26.  The  statute  requiring  that  the  whistle  shall  be  blown  and  the  bell  rung 
at  the  distance  of  at  least  eighty  rods  from  a  public  crossing  and  the  bell 
kept  ringing  until  the  crossing  is  passed,  requires  that  the  bell  be  rung 
although  the  train  starts  from  a  point  within  less  than  eighty  rods  of  the 
crossing.    Railway  v.   Greer,  606. 

Railroad   Commission. 

Penalty  for  charging  in  excess  of  rates  prescribed.  See  Carriers  of 
Freight.   3. 

Rule  of,  requiring  cotton  to  be  compressed  en  route.    See  Railroads,  2. 
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Ratification. 

Of  appointment  of  substitute  trustee.     See  Deed  of  Trust,  4. 
Of  common  law  marriage  by  slaves.     See  Marriage  of  Slaves,  2. 

Receiver. 

Where  the  original  action  was  one  by  injunction  and  in  the  nature  of 
abating  a  nuisance,  to  enforce  regulations  to  prevent  fire  agreed  on  by 
owners  of  a  petroleum  oil  field,  one  of  which  req  aired  owners  of  lands 
abutting  on  drains  for  waste  oil  to  keep  them  open,  the  court  was  not  author- 
ized on  the  petition  of  other  owners  intervening,  to  appoint  a  receiver  to 
collect  waste  oil  from  the  field  and  sell  it  for  the  benefit  of  those  interested, 
or  to  improve  the  field  and  lessen  the  danger  from  fire,  since  the  action  did 
not  involve  the  title  to  the  waste  oil,  and  new  parties  and  new  issues  could 
not  be  thus  made  by  intervention  where  the  interveners  had  an  adequate 
remedy  at  law.    Hardy  v.  Abbott,  66. 

Recitals. 

Of  service  on  defendant,  held  nugatory.    See  Tax  Sale,  1. 

Record. 

Of  physician's  license,  wrongly  made  in  county  court  records.  See  Master 
and   Servant,   20. 

Where  the  record  on  appeal  shows  that  the  conclusions  of  fact  and  law 
were  filed  and  the  judgment  entered  prior  to  adjournment,  an  affidavit  of  the 
clerk  to  the  contrary.  Incorporated  In  the  record,  can  not  be  considered  for 
the  purpose  of  impeaching  the  truth  of  the  record.  Armstrong  v.  Cleve- 
land, 482. 

Recording. 

Of  deed  not  in  chain  of  title.    See  Notice,  2. 

As  notice  to  claimant  under  adverse  title.    See  Mortgage,  3. 

Chattel  mortgage  not  recorded  "forthwith."     See  Chattel  Mortgage,  2. 

Priority  In,  not  effectual  against  older  deed.    See  Trespass  to  Try  Title,  3. 

Recovery  Over. 
Not  allowed  in  case  of  concurring  negligence.    See  Railroads,  25. 

Release  of  Damages. 
Procured  through  fraud.    See  Fraud,  1. 

Remittitur. 
Cures  excess  in  verdict.    See  Assignment  of  Error,  4;  Verdict,  2. 

Res  Adjudicata. 
In  case  where  heirs  of  wife  were  not  made  parties.    See  Homestead,  17. 
Plea  of  not  availing  in  justice  court,  when.     See  Injunction,  4. 

1.  Where  in  an  action  on  a  building  contract  the  defendant  alleged  that 
plaintiff  had  theretofore  brought  suit  against  it  for  an  amount  alleged  to  be 
due  him  under  the  same  contract,  and  recovered  judgment  in  such  suit;  that 
the  amount  here  sued  for  was  recoverable  in  such  former  suit,  and  that 
plaintiff's  right  in  this  suit  accrued  prior  to  the  bringing  of  the  other  action, 
and  existed  wholly  by  virtue  of  the  contract,  which  was  the  basis  of  both 
suits,  this  was  a  sufficient  plea  of  res  adjudicata,  although  the  pleadings  and 
judgments  in  the  former  suit  were  not  set  forth  therein.  Mallory  v.  Oil 
Co.,  294. 

2.  It  was  not  necessary  that  the  plea  should  allege  that  such  contract  was 
Indivisible,  as  this  was  a  matter  of  law  to  be  determined  from  the  contract 
itself.     Id. 

3.  Where  the  plaintiff  brings  separate  actions  in  different  courts  upon 
parts  of  an  entire  and  indivisible  contract,  and  takes  judgment  In  one  case, 
his  cause  of  action  on  the  contract  id  satisfied,  and  the  judgment  may  be 
pleaded  in  bar  in  the  other  action ;  and  the  order  in  which  the  suits  may  have 
been  instituted  is  immaterial.    Id. 

4.  Where  a  contract  for  the  building  of  a  house  provided  for  payment  of 
a  certain  sum  therefor,  and  also  that  the  owner  should  have  the  right  to 
make  changes  from  the  plans  and  specifications  at  any  time,  the  price  of 
material  or  cost  of  work  in  such  case  to  be  added  to  or  deducted  from  the 
contract  price,  as  the  case  might  be,  such  contract  was  indivisible,  and  the 
contractor  had  not  the  right  to  maintain  separate  suits  for  the  contract  price 
and  for  additional  compensation  on  account  of  extras,  nor  could  he  acquire 
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such  right  by  filing  a  suit  In  the  district  court  to  fix  a  mechanic's  lien  for 
the  contract  price  on  the  property  and  omitting  therefrom  the  coat  of  the 
extras,  with  suit  for  their  price  brought  in  Justice  court.    Id. 

5.  That  defendant  had  made  a  tender  into  court  of  a  certain  amount  did 
not  prevent  him  from  afterwards  pleading  the  Judgment  rendered  in  the 
other  suit  as  a  bar  in  that  suit,  after  Its  appeal  from  the  Justice  to  the  county 
court  for  trial  de  novo.    Id. 

f.  A  Judgment  in  trespass  to  try  title  recovering  an  undivided  half  in- 
terest In  certain  lots  and  decreeing  partition,  concluded  a  defendant  therein 
from  subsequently  claiming,  that,  by  partition  with  his  codefendant,  a  former 
owner  whose  title  plaintiff  In  that  action  was  asserting,  he  had  acquired 
title  to  the  whole  of  one  of  such  lots,  and  from  enjoining  a  sale  for  partition; 
such  defense  could  have  been  asserted  under  the  general  issue,  and  was 
necessarily  determined,  since  the  suit  was  for  partition;  nor  could  he  avoid 
the  effect  of  such  Judgment  by  showing  that  he  had  failed  to  set  up  such 
title  on  advice  of  counsel  that  the  suit  could  be  defeated  by  his  codef end- 
ant's  claim  of  homestead.    Allen  v.  Foster,  332. 

7.  Where  the  decree  of  a  court  of  another  State  in  a  divorce  suit  deter- 
mines the  custody  of  an  infant  child,  it  Is  res  adjudicata,  in  proceedings 
brought  In  this  court  for  the  custody  of  the  child,  of  all  questions  as  to  the 
right  and  custody  thereof  which  could  have  been  before  the  court  at  the  time 
the  decree  was  entered.  Following  ruling  of  the  Supreme  Court  in  this 
case  on  certified   question,   96  Texas,   472.    Wilson  v.   Elliott,   483. 

8.  Such  decree,  however,  Is  not  a  bar  as  to  matters  occurring  subsequent 
to  it,  and  affecting  the  fitness  of  the  parties  as  custodians  of  the  child.    Id. 

9.  Matters  occurring  after  the  decree  of  divorce,  but  prior  to  a  supple- 
mental decree  fixing  the  custody  of  the  child, 'were  matters  antedating  the 
final  decree.    Id. 

Rescission. 
Of  contract,  because  title  not  marketable.    See  Contract  to  Sell  Land,  4. 

Rss  Gestae. 

Matters  held  not  to  be.    See  Live  Stock  Shipments,  4. 

Testimony  of  a  witness  that  he  reached  plaintiff  a  minute  after  he  was 
Injured,  and  that  plaintiff  said  that  the  foreman  had  changed  his  mind  as  to 
the  cut  of  the  cars,  was  admissible  as  res  gestae,  and  was  not  self-serving  or 
hearsay.    Railway  v.  Schilling,  417. 

Respondeat  8uperior. 
Rule  of,  held  not  applicable.    See  Lunatic  Asylum,  2. 

Rules. 

Violation  of,  by  servant..  See  Railroads,  8,  9,  16;  Contributory  Negli- 
gence, 9. 

Violation  of,  not  negligence  per  se.    See  Railroads,  16. 
Reasonableness  of,  is  for  the  jury.    See  Railroads,  17. 

Salaries. 

See  Fees  of  Office. 

Sale. 

For  freight  charges,  held  illegal.     See  Carriers  of  Freight,  6. 
Of  unsound  horse,  with  warranty.     See  Warranty,  1. 
Of  notes  pledged  as  collateral.     See  Notes,  2. 
Of  shares  of  stock  as  collateral.    See  Notes,  3. 
See  also  Tax  Sale. 

1.  Plaintiff  sold  to  defendant  a  lot  of  stoves  then  stored  in  a  warehouse, 
agreeing  that  they  might  remain  there  without  charge  until  called  for,  and 
defendant  executed  his  note  for  their  price,  but  before  the  stoves  were  called 
for  they  were  destroyed  by  fire,  without  fault  on  the  seller's  part.  Held, 
that  in  law  the  delivery  was  complete,  and  title  having  passed  to  the  pur- 
chaser, he  could  not  resist  payment  of  the  price  because  of  such  loss.  Bank 
v.  Strickland,  91. 

2.  Where  goods  are  sold  with  an  express  written  warranty,  this  excludes 
the  possibility  of  another  and  Implied  one,  and  parol  evidence  is  not  ad- 
missible, In  the  absence  of  fraud  or  mistake,  to  show  another  and  different 
warranty.     Machine  Co.  v.  Hall,  214. 

3.  By  express  agreement  the  parties  may  make  a  contract  of  warranty 
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conclusive,  as  where  it  provides  that  a  retention  of  the  property  without 
complaint,  or  a  failure  to  give  the  stipulated  notice  of  defects  to  the  seller 
shall  be  deemed  conclusive  evidence  that  the  warranty  Is  satisfied.    Id. 

4.  That  the  seller  of  a  machine,  upon  verbal  notice  that  it  did'  not  work 
properly,  sent  a  man  to  remedy  the  defects,  was  not  a  waiver  of  or  excuse 
for  the  failure  of  the  purchaser  to  perform  the  conditions  of  the  warranty.  Id. 

5.  One  who  acquires,  after  its  maturity,  a  note  given  for  the  purchase 
price  of  a  machine,  and  who  knows  of  a  breach  of  warranty  in  the  contract 
for  the  sale  of  the  machine,  takes  it  subject  to  any  defense  that  would  have 
been  available  in  a  suit  brought  on  it  by  the  original  payee.    Id. 

6.  Where  goods  are  In  esse,  and  may  be  inspected  by  the  buyer,  and  there 
is  no  fraud  on  the  part  of  the  seller,  the  rule  of  caveat  emptor  applies,  even 
though  the  defect  which  exists  In  them  is  latent  and  not  discoverable  on 
examination,  at  least  where  the  seller  is  neither  the  grower  nor  manufac- 
turer of  them.  Rule  applied  to  sale  of  a  secondhand  electrical  generator. 
Joy  v.  Bank,  398. 

7.  Where  there  is  an  oral  contract  for  the  sale  of  wheat,  and  the  wheat  is 
delivered  to  a  common  carrier  and  the  bill  of  lading  for  It  is  delievered  to 
the  buyer,  the  title  rests  in  him,  and  the  transportation  Is  at  his  risk. 
Orthweln  v.  Mill  Co.,  600. 

8.  Where  there  was  an  order  by  letter,  for  the  purchase  of  two  thousand 
bushels  of  "red  wheat,  new  crop,  at  66  cents  delivered'Galveston,  f.  o.  b.  — 

shipments  within  ten  days.    Delivery  at ,M  and  the  seller  wrote  in  reply, 

"We  book  sale  to  you  of  2000  bushels  65  cents  Galveston,"  the  reference  to 
Galveston  was  one  of  price  only,  and  not  as  the  place  of  delivery,  and  upon 
delivery  to  the  carrier  the  title  passed  to  the  purchaser.    Id. 

8a  la  of  Land. 

Under  order  of  probate  court  not  entered  of  record.     See  Guardianship,  1. 

Under  probate  proceedings  in  a  county  where  the  land  does  not  lie.  See 
Notice,  1. 

See,  also,  Contract  to  Sell  Land. 

8chool  Land. 

Plaintiff  suing  for,  if  it  is  unpatented,  must  prove  classification  and  ap- 
praisement.    See  Trespass  to  Try  Title,  4. 

1.  Defendant  had  a  section  of* school  land  surveyed  out  and  selected  the 
place  thereon  for  his  house  and  then  returned  to  town  to  make  his  appli- 
cation to  purchase  the  land  as  an  actual  settler  thereon.  Being  detained  in 
making  his  application  because  of  a  rush  of  applicants,  he  sent  his  wife 
out  to  the  land  In  the  evening  with  a  tent,  furniture  and  provisions.  Held, 
a  valid  settlement  by  defendant  on  that  day.    Willingham  v.  Floyd,  161. 

2.  Where  the  Commissioner  of  the  General  Land  Office  has  not  declared  a 
forfeiture  of  a  school  land  purchase  because  of  abandonment  of  settlement, 
but  has,  as  provided  by  the  statute  (Rev.  Stats.,  art.  421 8 J),  issued  a  cer- 
tificate of  three  years  occupancy  to  the  settler,  a  subsequent  applicant  can 
not  show  that,  by  reason  of  abandonment,  the  prior  purchase  has  been  for- 
feited.   Lamkin  v.  Matsler,  218. 

8.  Notwithstanding  that  a  certificate  of  three  years  occupancy  has  been 
issued  to  a  prior  applicant,  an  actual  settler  on  the  land  prior  to  the  com- 
pletion of  such  three  years  period  who  has  complied  with  the  statute  in  an 
effort  to  purchase  It  may  show  that  the  previous  award  was  a  nullity  by 
reason  of  the  fact  that  the  prior  applicant  was  not  an  actual  settler  at  the 
time  of  the  award  to  him,  and  the  Commissioner  therefore  without  juris- 
diction to  make  the  award.     Logan  v.  Curry,  95  Texas,  664,  distinguished.   Id. 

4.  A  certificate  of  three  years  occupancy  of  school  land  Issued  by  the 
Commissioner  of  the  General  Land  Office  is  not  conclusive  against  one  who 
applied  to  ^purchase  the  land  as  an  actual  settler,  and  also  brought  suit  to 
recover  it  by  virtue  of  such  application,  before  the  issuance  of  such  cer- 
tificate.    May  v.  Hollingsworth,  246. 

5.  A  lessee  of  school  land  from  the  State,  or  his  assignee,  may,  by  sur- 
render of  the  lease  before  the  end  of  the  term,  become  a  purchaser  of  the 
land  covered  by  it.  Following  Tolleson  v.  Rogan,  96  Texas,  424.  Walker 
v.  Marchbanks,  303. 

6.  Where  plaintiffs  application  to  purchase  was  prior  to  defendant's,  but 
was  amended  after  defendant's  application  was  filed,  this  did  not  destroy 
its  priority  unless  it  was  fatally  defective  as  originally  made,  or  an  essential 
change  was  made  by  the  amendment.     Id. 

7.  Plaintiff,  suing  in  trespass  to  try  title  for  school  land,  made  out  a 
prima  facie  case  by  proof  showing  a  classification  and  appraisement  of  the 
land,  and  that  thereafter  she,  being  qualified  to  purchase,  made  regular  ap- 


658  Index. 

Parties — continued. 

In  probate  court  foreclosure  of  Hen.    See  Mortgage,  2. 

In  foreclosure  of  lien  after  wife's  death.    See  Homestead,  17. 

Where  in  trespass  to  try  title  and  for  partition  the  evidence  developed  that 
a  third  person  owned  an  interest  in  the  property,  the  court  should,  of  its 
own  motion,  have  had  him  made  a  party,  and  the  failure  to  do  so  was  fun- 
damental error.    Latham  v.  Tombs,  270. 

Partition. 

Under  old  probate  law  (Act  of  1848)  construed.  See  Community  Prop- 
erty, 2. 

As  against  one  not  a  party  to  the  proceeding.    See  Res  Adjudicata,  6. 

Of  homestead  where  there  is  a  minor  heir  with  guardian.  See  Homestead. 
12,  13. 

Decree  held  amounting  to,  though  a  homestead  was  not  set  off  by  metes 
and  bounds.     See  Limitations,  10. 

1.  The  defendants  In  a  partition  suit  are  liable  for  all  costs  incurred  by 
them  in  contesting  the  rights  of  the  successful  plaintiffs.  Powell  v.  Naylor, 
340. 

2.  The  questions  in  this  case  were  certified  to  the  Supreme  Court,  and 
judgment  is  here  rendered  in  accordance  with  its  opinion.  See  96  Texas,  364. 
Park  Co.  v.  Tinsley,  466. 

3.  Facts  in  an  action  of  partition  considered  and  held  to  warrant  a  judg- 
ment for  plaintiffs,  as  innocent  purchasers,  for  only  one- half  of  a  given 
tract  of  land  charged  with  a  trust.    Id. 

Partnership. 

1.  Where  plaintiffs,  a  firm,  sued  for  commissions  on  a  sale  of  an  electric 
plant,  and  the  court  charged  that  If,  at  the  time  of  the  transaction,  plain- 
tiffs did  not  know  of  a  certain  fact  rendering  the  sale  illegal,  then  they  might 
recover,  etc.,  the  failure  to  further  state  that  knowledge  of  either  partner 
was  knowledge  of  both  was  not  reversible  error  in  the  absence  of  request  for 
an  instruction  to  that  effect.     Ellis  v.  Kirkpatrick,  243. 

2.  In  an  action  by  one  partner  against  his  copartners  for  a  settlement  of 
the  partnership  accounts  the  cause  of  action  is  considered  as  having  accrued 
on  a  cessation  of  the  dealings  in  which  they  were  interested  together,  and 
limitation  runs  from  that  date.  Rev.  Stats.,  art.  3366  (3).  Bluntzer  v. 
Hirsch,  685. 

3.  An  averment  that  prior  to  a  stated  date  it  was  not  known  to  either  of 
the  partners  and  could  not  have  been  earlier  ascertained  by  them,  that  all 
of  the  cattle  (constituting  the  subject  matter  of  the  partnership)  had  been 
disposed  of  or  had  died,  was  not  an  averment  that  the  dealings  between  the 
partners  had  not  ceased  prior  to  that  time,  and  an  averment  that  the  agree- 
ment continued  as  an  existing  partnership  until  a  given  date  was  depend- 
ent on  the  averment  that  up  to  that  time,  and  up  to  the  present  time,  there 
had  never  been  any  settlement  of  the  partnership  business,  and  it  was  there- 
fore a  mere  conclusion  of  the  pleader.    Id. 

Passenger. 

Leaning  out  of  car  window.  See  Contributory  Negligence,  6;  Railroads, 
11. 

See,  also,  Carriers  of  Passengers. 

Evidence  considered  and  held  to  justify  an  instruction  to  find  for  defend- 
ant, the  proof  showing  that  plaintiff,  holding  a  reduced  rate  excursion  ticket, 
not  good  on  a  certain  train,  knew  that  it  did  not  entitle  him  to  ride  on  such 
train,  though  told  by  an  agent  he  might  get  on  if  it  stopped;  he  boarded 
such  train  taking  the  chance  that  it  would  be  accepted,  and  had  no  ground 
for  recovery  for  being  ejected  without  undue  force.    England  v.  Railway,  86. 

Payment. 
Place  of,  as  giving  venue.    See  Venue,  2. 
Of  taxes,  with  wrong  abstract  number  given.    See  Limitations,  7. 

Penalty. 

For  charging  in  excess  of  rates  prescribed  by  Railroad  Commission.  See 
Carriers  of  Freight,  3. 

In  cases  of  usury.    See  Usury,  3,  6. 

Personal   Injury. 

Susceptibility  of  the  party  to  injury  no  defense.     See  Railroads,  1. 
Release  of  damages  for,  tainted  with  fraud.    See  Fraud,  1. 
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Personal  Injury — continued. 
City's  negligence  held  not  the  proximate  cause  of.    See  City  Charter,  2. 
In  alighting  from  moving  street  car.     See  Negligence,  15. 

1.  Evidence  considered  and  held  not  to  warrant  a  charge  upon  the  the- 
ory that  plaintiff  was  externally  injured  by  the  dropping  of  one  end  of  a 
hand  car  while  he  was  lifting  it.    Railway  v.  Lee,  23. 

2.  See  pleading,  in  a  case  where  plaintiff  was  ruptured  while  lifting  at 
a  hand  car  that  dropped,  held  sufficiently  comprehensive  to  sustain  a  re- 
covery for  an  injury  caused  by  the  weight  of  the  hand  car  coming  upon  the 
plaintiff  by  physical  contact,  Instead  of  being  caused  merely  by  a  jerk  pro- 
ducing a  rupture.    Id. 

3.  A  verdict  for  $4000  held  not  excessive  in  a  case  of  rupture  which  en- 
tirely incapacitated  a  railroad  hand  from  manual  labor  at  the'  age  of  32,  his 
wages  being  $1.50  to  $2  per  day,  and  the  injury  causing  great  pain  and  his 
confinement  in  the  hospital  for  four  months.    Id. 

4.  In  an  action  for  personal  Injuries  to  the  wife,  the  opinion  of  the  hus- 
band as  to  the  value  of  her  services  was  admissible  in  connection  with  the 
facts  stated  by  him  to  the  effect  that  she  had  been  able  to  perform  all  of  the 
ordinary  duties  of  the  household  and  family  prior  to  the  Injury,  but  not 
thereafter.    Railway  v.  Armes,  32. 

5.  Testimony  of  a  witness  predicated  alone  on  letters  of  the  wife  written 
by  her  to  other  members  of  her  family,  the  letters  not  being  accounted  for, 
was  properly  excluded  as  hearsay.  .  Id. 

6.  Where,  in  an  action  for  personal  Injuries  caused  by  a  fall  in  a  defective 
street,  the  evidence  was  conflicting  as  to  whether  all  of  plaintiff's  injuries 
resulted  from  the  fall,  or  were  the  result  in  part  of  diseased  conditions  al- 
ready existing,  the  defendant  was  entitled  to  a  charge  that  it  could  be  held 
liable  only  for  such  injuries  as  were  the  direct  and  proximate  result  of  the 
fall.    City  of  Dallas  v.  Moore,  230. 

7.  It  was  for  the  jury  to  determine  under  all  the  facts  and  circumstances 
whether  or  not  plaintiff  exercised  the  care  of  an  ordinarily  prudent  person 
in  walking  over  a  street  known  to  her  to  be  defective,  instead  of  adopting 
another  street  as  her  route  of  travel.    Id. 

8.  It  was  error  for  the  Jury,  in  an  action  for  personal  injuries,  to  allow 
items  for  medical  attention  and. nursing  where  there  was  no  evidence  that 
such  charges  and  expenses  were  reasonable.    Id. 

9.  Plaintiff  could  state  the  facts  relating  to  his  services  in  attending  his 
wife  after  her  injury*  and  the  value  of  such  services,  or  the  time  lost,  but 
evidence  of  the  general  trouble  he  was  put  to  by  reason  of  her  injuries,  and 
of  his  impoverished  condition,  was  not  admissible.    Id. 

10.  In  an  action  for  personal  injury  where  plaintiff  claimed  that  she  had 
no  feeling  in  her  limbs,  and  it  was  contended  that  some  of  her  pretended 
Injuries  were  simulated,  it  was  error  for  the  court  to  refuse  to  permit  a  phy- 
sician to  testify  that  she  was  not  simulating  the  absence  of  pain  upon  the 
application  of  certain  tests  by  him,  he  having  previously  testified  that  he 
had  made  such  tests  and  that  they  showed  she  had  no  feeling  in  her  limbs. 
McOrew  v.  Railway,  265. 

11.  A  charge  in  an  action  for  personal  injury  authorizing  a  recovery  "for 
any  future  impairment  of  health  and  mind,"  and  "for  impairment  for  ca- 
pacity to  labor  and  earn  a  livelihood,"  was  not  erroneous  as  authorizing 
double  damages.    Railway  v.  Luther,  309. 

12.  Where  a  railway  mail  clerk  received  injuries  from  which  he  was  still 
suffering  at  the  time  of  the  trial,  two  years  thereafter,  being  weak,  nervous 
and  extremely  despondent,  having  been  unable  for  a  large  part  of  the  time 
since  his  injury  to  attend  to  his  duties,  and  his  physician  testified  it  was  im- 
possible to  tell  how  long  it  would  be  before  he  recovered,  a  verdict  for  $3800 
in  his  favor  was  not  excessive.    Id. 

13.  One  furnishing  defective  machinery  to  an  independent  contractor  for 
work  by  servants  of  the  latter  under  his  contract  with  the  person  furnishing 
it,  does  not  thereby  become  liable  for  personal  injury  resulting  from  such 
defect  to  the  contractor's  servant  in  performance  of  the  work.  Oil  Co.  v. 
Church,  326. 

14.  Where  the  court  had  charged  at  defendant's  request,  that  if  the  jury 
found  for  plaintiff,  in  arriving  at  the  amount  of  the  verdict,  if  they  believed 
that  a  surgical  operation  would  benefit  plaintiff,  and  that  ordinary  care 
would  require  him  to  have  it  performed,  they  should  only  consider  plain- 
tiff's injuries  as  they  would  have  been  had  such  operation  been  performed 
at  such  time  as  a  person  of  ordinary  prudence  would  have  had  it  performed, 
it  was  proper  to  charge  at  plaintiff's  request  that  plaintiff  would  not  be  re- 
quired to  have  an  operation  performed  that  a  person  of  ordinary  care  would 
not  have  had  performed,  and  that  if  a  person  of  such  care,  in  the  condition 
that  plaintiff  was  in,  would  not  have  had  the  operation,  they  would  consider 
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Personal  Injury — continued. 

plaintiff's  injuries  as  they  were  without  the  operation.    Railway  v.  Schilling, 

417. 

15.  There  being:  some  evidence  to  show  that  plaintiffs  injury  was  not 
caused  by  a  defect  in  the  ties,  but  by  his  stepping  between  the  ties,  it  was 
error  for  the  court  to  refuse  a  charge  submitting  that  issue.  Cement  Co. 
v.  Poe,  469. 

16.  If  plaintiff  failed  to  use  ordinary  care  to  treat  his  injuries  or  have 
them  treated,  and  by  reason  of  such  failure  they  were  aggravated,  he  could 
not  recover  for  the  increased  injury  resulting  from  such  failure,  and  the 
court  should  have  so  charged  upon  evidence  raising  the  issue  of  such  a  fail- 
ure.   Id. 

Physician. 

Of  railroad  hospital — incompetency  as  rendering  railroad  liable.  See  Mas- 
ter and  Servant,  16. 

Certificate  by  medical  board  proves  due  examination.  See  Master  and 
Servant,  17. 

One  doctor's  opinion  of  another  held  not  admissible.  See  Master  and 
Servant,  18. 

Pleadings. 

Allegations  raising  issue  of  the  value  of  lots  at  time  of  designation.  See 
Homestead,  6. 

Special  pleading  in  trespass  to  try  title— effect  of.    See  Deed  of  Trust,  3. 

Estoppel  must  be  pleaded.    See  Estoppel,   1. 

In  case  of  rupture,  held  to  sustain  the  recovery.    See  Personal  Injury,  2. 

Held  to  show  fraud  in  procuring  a  release  of  damages.     See  Fraud,  1. 

Permit  to  do  business  must  be  pleaded.     See  Foreign  Corporation,  1. 

As  to  engineer's  duty  to  give  signals,  held  sufficient.     See  Railroads,  6. 

Answer  as  aiding  allegations  Of  the  other  party.  See  Live  Stock  Ship- 
ment, 5. 

Held  sufficient  to  raise  issue,  in  absence  of  demurrer  or  objections  to  evi- 
dence.    See  Master  and  Servant,  8. 

In  action  for  partnership  settlement,  held  a  conclusion.  See  Partner- 
ship, 3. 

As  to  lien,  held  sufficient  to  stop  limitations.     See  Limitation,   4. 

Of  the  five  years  statute,  by  several  defendants.     See  Limitations,  5. 

Refusing  leave  to  withdraw  announcement  and  amend  pleadings  will  not 
be  ground  for  reversal  without  a  showing  by  the  complaining  party  as  to 
what  amendment  he  could  have  made  and  sustained.  Barrett  v.  Hill  County, 
479. 

Plea  of  Privilege. 

Where  a  defendant's  plea  of  privilege  failed  to  negative  allegations  in  the 
petition  charging  that  he  acted  jointly  with  the  other  defendants  both  in  con- 
verting the  property  for  the  price  of  which  the  suit  was  brought  and  in  un- 
dertaking to  collect  a  draft  for  such  price,  and  negligently  failing  to  do  so, 
he  was  properly  held  to  have  submitted  to  the  jurisdiction  of  the  court  in 
these  respects,  and  so  was  in  court  for  all  the  purposes  of  the  case.  Rail- 
way v.  Grain  Co.,  93. 

Pledge. 

Of  notes  by  one  invested  with  the  apparent  title.    See  Notes,  1. 
Sale  of  note  pledged  as  collateral.     See  Notes,  2. 

Possession. 

See  Adverse  Possession. 

Of  life  tenant,  not  adverse  to  remainderman.    See  Limitations,  ?,  3. 

Power  of  Sale. 
As  not  authorizing  appointment  of  substitute  trustee.    See  Deed  of  Trust,  1. 

Practice  on   Appeal. 

On  reversal,  cause  will  be  remanded,  when.  See  Contributory  Negli- 
gence,. 3. 

See,  also,  Briefs;  Appeal;  Statement  of  Facts;  Findings  of  Facts;  Tran- 
script. 

1.  Appellate  courts  will  disturb  the  finding  of  a  jury  upon  a  question  of 
fact  only  where  there  is  no  evidence  to  support  such  finding  or  where  the 
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verdict  is  so  manifestly  again dt  the  weight  of  the  evidence  as  to  show  that 
the  jury  were  influenced  by  an  improper  motive.  See  assignment  held  not 
to  assail  a  verdict  on  this  latter  ground,  and  a  proposition  not  germane  to 
such  ground.    Railway  v.  Lee,  24. 

2.  In  the  absence  of  a  statement  of  facts  the  appellate  court  will  not  con- 
sider the  question  of  the  insufficiency  of  the  evidence  to  warrant  a  peremp- 
tory charge,  even  though  the  charge  sums  up  the  judge's  conclusions  of  the 
facts  upon  which  it  is  based.     Colley  v.  Wood,  306. 

3.  That  the  matters  upon  which  appellant  relies  for  reversal  have  not 
been  presented  in  such  manner  as  to  require  them  to  be  passed  on,  is  not 
a  tenable  ground  for  a  motion  to  dismiss  the  appeal.    Id. 

4.  The  jury  being  the  judges  of  the  credibility  of  witnesses,  a  verdict  ren- 
dered on  conflicting  testimony  will  conclude  the  questions  of  fact.  Casey  v. 
Tread  well,  480. 

Practice  in  Trial  Court. 

See  Trial. 

In  an  action  for  personal  injury  the  overruling  of  special  exceptions  com- 
plaining of  a  failure  to  itemize  a  physician's  bill  and  bill  for  medicines  was 
harmless  error  where  the  issue  of  liability  upon  these  Items  was  not  sub- 
mitted to  the  jury.    Railway  v.  O'Neill,  411. 

Predicate. 
To  Impeach  a  witness.    See  Deposition,  2. 

Presumptions. 

That  plaintiff  would  leave  the  track  in  time  to  avoid  injury*  See  Negli- 
gence, 5. 

Of  regularity  injudicial  proceedings.    See  Guardianship,  3. 

Of  negligence  in 'case  of  fire  set  by  engines.    See  Setting  Fires,  4,  7. 

Of  death,  from  absence.    See  Death,  1. 

In  case  of  special  verdict,  as  to  issue  not  submitted.    See  Trial,  4. 

Of  regularity  of  acts  of  Land  Commissioner.    See  School  Land,  8,  17. 

Principal   and  Agent. 

Principal  not  charged  with  agent's  knowledge,  when.  See  Master  and 
Servant,  15. 

Privileged  Communication. 
Bar  of,  may  be  waived.    See  Evidence,  €. 

Priority. 

In  applications  to  purchase.    See  School  Lands,  6. 

In  deeds — burden  of  proof.    See  Trespass  to  Try  Title,  3. 

Probate  Court. 

Where  jurisdiction  lies  in  either  of  two  counties.    See  Jurisdiction,  1. 
Has  not  jurisdiction  to  annul  will,  when.     See  Will,  3. 

Probate  Records. 

Orders  and  decrees  must  be  entered  on  record,  or  proceedings  void.    See 
Guardianship,  1. 
.  Not  notice  of  sale  where  the  court  had  not  jurisdiction.    See  Notice,  1. 

Promissory  Notes. 
See  Notes. 

Proximate  Cause. 

Charge  as  to,  held  not  error.  See  Contributory  Negligence,  4;  Railroads, 
11. 

Matter  held  not  the  proximate  cause  of  plaintiff's  injury.  See  Railroads, 
14. 

Negligence  held  the  proximate  cause  of  injury  in  coupling  cars.  See  Neg- 
ligence, 17. 

Special  findings  of  a  jury  as  to  whether  acts  of  negligence  on  the  part  of 
plaintiff  in  operating  a  hand  car  constituted  the  proximate  cause  of  its 
collision  with  a  train,  held  to  be  contradictory,  but,  when  read  together  in  the 
light  of  the  charge  defining  proximate  cause,  not  to  present  such  conflict  as 
required  a  reversal.    Railway  v.  Bender,  568. 
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Proximate  Result. 

Injury  from  fall  in  street  or  from  diseased  conditions.  See  Personal  In- 
jury, 6. 

Public  Polioy. 
Right  reserved  to  cancel  order  is  not  against.    See  Contract,  4. 

Public  Road. 

1.  Since  the  statute  does  not  require  the  application  for  the  laying  out 
of  a  public  road  to  more  than  specify  its  beginning  and  termination,  the 
fact  that  an  application  specified  the  section  lines  along  which  the  road  was 
to  run  did  not  deprive  the  Commissioners  Court  of  the  power  to  open  it, 
on  the  recommendation  of  the  jury  of  view,  along  different  lines.  Rev. 
Stats.,  arts.  4671,  4687,  4688,  construed.    Kelley  v.  Honea,  220. 

2.  The  notice  which  the  statute  requires  the  jury  of  view  to  give  to  the 
landowner  has  reference  to  the  time  and  place  of  assessing  the  damages,  and 
not  to  the  viewing  out  of  the  road,  where  the  damages  are  not  then  as- 
sessed.    Rev.   Stats.,   prt.   4691.    Id. 

Public  Weighers. 

The  statute  providing  for  the  election  of  public  weighers  and  declaring  it 
to  be  unlawful  for  "any  factor,  commission  merchant,  or  other  person  or 
persons,"  to  employ  other  than  the  public  weigher  to  weigh  cotton,  etc,  in- 
tends, by  the  clause  quoted,  only  persons  engaged  In  a  similar  employment 
or  occupation  as  factors  and  commission  merchants  and  does  not  prohibit 
a  person  engaged  merely  in  buying  cotton  and  in  storing  cotton  for  his  cus- 
tomers and  hauling  it  to  the  depot,  from  weighing  the  cotton.  Session  Laws 
1899,  p.  264.  Davidson  v.  Sadler,  28  Texas  Civ.  App.,  600,  criticised  and  not 
followed.     Gait  v.  Holder,  564. 

Quarantine. 

Where  none  declared,  county  physicians  can  not  bind  county  for  smallpox 
expenses.     See  County,  1. 

1.  The  county  physician  has  no  authority  to  bind  a  county  by  employing 
physicians  to  treat  smallpox  patients  except  where  the  commissioners  court 
has  declared  quarantine.     Barrett  v.  Hill  County,  479. 

2.  Refusing  leave  to  withdraw  announcement  and  amend  pleadings  will  not 
be  ground  for  reversal  without  a  showing  by  the  complaining  party  as  to 
what  amendment  he  could  have  made  and  sustained.  Barrett  v.  Hill  County, 
479. 

Question  for  Jury. 

As  to  whether  forfeiture  of  a  policy  had  been  waived.  See  Fire  insur- 
ance, 2. 

Reasonableness  of  rules.    See  Railroads,  17. 

Negligence  as  to  manner  of  fencing  and  keeping  stockyards.  See  Killing 
Live  Stock,  2. 

Quitclaim. 
Deed  of  all  interest  held  not  to  be.    See  Deed,  4. 

Railroads. 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Live  Stock  Shipment; 
Killing  Live  Stock;  Setting  Fires;  Street  Railways;  Railroad  Commission. 

Stating  name  in  citation.     See  Citation,  1. 

No  air  brakes  to  freight  cars.     See  Assumed  Risk,  1. 

Must  use  ordinary  care  in  operation  of  cars.     See  Master  and  Servant,  14. 

Liability  for  incompetent  hospital  service.  See  Master  and  Servant,  16, 
21. 

Liability  for  sickness  resulting   from   unwarmed   coach.     See  Damages,  3. 

1.  The  mere  fact  that  plaintiff,  a  railroad  employe,  ruptured  while  lift- 
ing a  hand  car,  through  the  negligence  of  the  foreman,  was  more  susceptible 
to  such  an  injury  because  his  abdominal  wall  was  weak,  would  not  defeat 
or  lessen  the  liability  of  the  railway  company  for  the  negligence  proxi- 
mately causing  such  Injury.     Railway  v.  Lee,   23. 

2.  In  an  action  by  the  State  brought  under  the  statute  providing  a  pen- 
alty for  unjust  discrimination  by  a  railroad  between  shippers  (Rev  Stats., 
art.  4574)  and  the  rule  of  the  Railroad  Commission  requiring  local  ship- 
ments of  cotton  to  be  compressed  at  the  first  compress  en  route,  a  case  is 
not  made  out  by  evidence  showing  that  a  cotton  buyer  concentrated  his  for- 
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eigm  shipments  at  Houston,  Texas,  and  there  classified  and  graded  them  and 
compressed  the  cotton  preparatory  to  final  shipment,  and  in  so  doing  took 
certain  bales  of  cotton  out  of  one  foreign  shipment  and  substituted  them  for 
an  equal  number  in  another,  changing  the  marks,  etc.,  as  this  did  not  change 
the  character  of  the  shipments  from  foreign  to  local  ones  so  as  to  require 
that  the  cotton  should  have  been  compressed  at  the  first  compress  en  route. 
State  v.  Railway,  58. 

3.  Evidence  held  not  sufficient  to  charge  a  railway  company  with  notice 
that  a  shipper  whose  cotton  it  was  transporting  under  a  foreign  bill  of 
lading  intended  to  so  deal  with  and  change  the  cotton  at.  Houston  as  to  make 
the  shipment  in  legal  effect  a  local  one,  coming  within  requirement  that  the 
cotton  should  be  compressed  at  the  first  compress  on  the  route.    Id. 

4.  It  Is  negligence  for  a  railroad  company  to  leave  cars  in  a  street  so  near 
a  public  crossing  that  a  coupling  therewith  can  not  be  made  without  forcing 
them  onto  the  crossing,  and  to  make  the  coupling  without  seeing  that  the 
crossing  is   clear.    Railway   v.   Bowles,   118. 

5.  Facts  held  to  sustain  a  finding  that  deceased  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to  cross  a  railway  track  near  standing  cars 
which  were,  in  making  a  coupling,  suddenly  thrown  back  upon  him,  the  evi- 
dence showing  that  the  moving  cars  and  engine  were  making  little  noise  and 
that  the  standing  cars  were  moved  suddenly  and  with  great  force.     Id. 

6.  Allegations  in  the  petition  in  an  action  for  personal  injury  by  a  freight 
brakeman  as  to  the  duty  of  the  engineer  to  give  signals,  held  sufficient  to 
warrant  a  charge  on  the  subject.    Railway  v.  Bodie.  168. 

7.  A  charge  to  find  for  the  plaintiff  brakeman  if  the  jury  found  certain 
acts  of  negligence  on  the  part  of  the  engineer,  was  not  on  the  weight  of  evi- 
dence In  Ignoring  the  duty  of  the  brakeman  to  protect  the  rear  end  of  his 
train  by  going  back  with  a  flag,  where  the  charge  was  one  presenting  plain- 
tiffs theory*  and  concluded  with  the  statement  that  if  plaintiff  was  exercis- 
ing all  care  for  his  own  safety,  the  verdict  should  be  for  him,  unless,  under 
the  other  issues,  the  jury  should  find  for  the  defendant,  and  among  the  other 
issues  there  was  a  special  charge  on  the  question  whether  plaintiff  had  been 
negligent  in  failing  to  portect  the  rear  end  of  his  train.    Id. 

8.  It  is  not  negligence  per  se  for  a  servant  to  violate  the  rules  of  the 
master;  and  a  requested  instruction  that  if  plaintiffs  acts,  as  specified 
therein,  were  a  violation  of  the  rules,  the  jury  should  find  for  defendant,  was 
properly  qualified  by  the  statement  that  the  jury  should  so  find  if  they  be- 
lieved plaintiffs  violation  of  the  rules  was  negligence.    Id. 

9.  Where  the  printed  rules  were  in  evidence  stating  how  a  certain  flag 
signal  should  be  given,  but  not  under  what  circumstances  it  was  to  be  given, 
evidence  was  admissible  to  show  the  construction  placed  on  the  rules,  such 
construction  having  been  pleaded.    Id. 

10.  A  verdict  for  $16,000  in  favor  of  a  freight  brakeman  for  an  injury 
rendering  one  of  his  arms  permanently  lame  is  held  excessive,  and  a  remitti- 
tur of  one-half  the  amount  Is  required.    Id. 

11.  In  an  action  for  damages  for  negligent  injury  to  a  passenger  causing 
death,  where  the  evidence  showed  that  the  passenger  was  killed  by  reason 
of  striking  against  an  open  gate  on  a  stock  chute  near  defendant's  track 
while  leaning  out  of  a  car  window,  the  court  properly  declined  to  submit  to 
the  Jury  the  question  whether  in  building  and  maintaining  the  stock  chutes 
and  gates  in  close  proximity  to  the  track  defendant  should  have  anticipated 
that  the  gate  might  Inflict  the*  Injury  it  did,  with  definitions  of  remote  and 
proximate   cause.    Railway  v.  Phillips,   238. 

12.  There  being  some  evidence  tending  to  show  that  the  gate  was  opened 
by  a  stranger  after  it  had  been* closed  by  defendant's  employes,  it  was  error 
for  the  court  to  refuse  to  charge  that  defendant  was  not  liable  if  the  gate 
was  so  opened  by  a  persoa  not  an  employe  or  agent  of  the  defendant.    Id. 

13.  Where  plaintiff,  for  the  purpose  of  going  round  defendant's  cars, 
which  obstructed  certain  street  crossings,  followed  a  path  which  ran  along 
the  right  of  way  and  was  generally  used  by  the  public  with  defendant's 
knowledge  and  acquiescence,  and  broke  his  leg  by  stepping  into  a  hole  or 
open  drain  overgrown  with  weeds,  he  was  not  entitled  to  recover  for  the 
injury,  since  he  was  a  mere  licensee  to  whom  defendant  owed  no  duty  to 
keep  the  path  in  a  safe  condition.  Following  Railway  v.  Montgomery*  31 
Texas  Civ.  App.,   491.     De  la  Pena  v.  Railway,  241. 

14.  The  obstruction  of  the  crossings  by  the  cars  was  not  the  proximate 
cause  of  plaintiffs  injury.     Id. 

15.  Where  a  rule  of  the  railroad  company  requiring  brakemen,  when 
coupling  cars,  to  use  a  stick  or  safety  coupler  instead  of  their  hands,  had 
been  uniformly  disregarded,  a  brakeman  was  not  necessarily  guilty  of  con- 
tributory negligence  in  using  his  hands  to  make  a  coupling,  and  a  verdict 
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of  the  jury  Importing  that  he  was  not  negligent  in  so  doing  is  sustained. 
Railway  v.  Ya»bro,  218. 

16.  In  this  State  a  violation  of  that  ciass  of  rules  by  an  employe  is  not 
held  to  be  negligence  per  se.    Id. 

17.  Where  plaintiff's  violation  of  defendant  company's  rules  as  to  the 
manner  of  making  couplings  was  Important  only  as  a  fact  to  be  considered 
by  the  Jury  in  determining  whether  he  was  guilty  of  contributoiy  negligence, 
it  was  not  reversible  error  that  the  charge  left  the  reasonableness  of  such 
rules  to  the  jury.    Id. 

18.  The  statutory  requirement  that  the  whistle  of  the  engine  shall  be 
blown  at  a  distance  of  at  least  eighty  rods  from  a  public  crossing  does  not 
apply  in  the  case  of  a  train  starting  from  a  point  less  than  eighty  rods  from 
the  crossing.  Rev.  Stats.,  art.  4507.  (That  the  bell,  however,  must  be  kept 
ringing,  see  Railway  v.  Greer,  32  Texas  Civ.  App.,  606.)  Railway  v.  Berry,  259. 

19.  A  charge  that  "the  fact  that  plaintiff  may  have  stepped  in  the  wrong 
direction,  thereby  suddenly  placing  himself  in  peril  [from  a  passing  engine], 
would  not  defeat  her  recovery,"  was  on  the  weight  of  evidence  as  assuming 
that  plaintiff  was  placed  in  a  perilous  position  by  the  negligence  of  the 
defendant.    Id. 

20.  At  places  where  public  streets  cross  the  tracks  of  a  railway,  and  at 
other  places  in  close  proximity  to  the  track,  which  the  public  have  the  right 
to  use  and  which  are  so  used,  the  servants  of  the  company,  when  in  charge 
of  locomotives  and  trains,  must  in  approaching  places,  exercise  ordinary 
care  not  only  to  discover  if  persons  are  on  the  track,  but  must  also  exercise 
such  care  to  ascertain  if  any  are  in  near  proximity,  and  are  about  to  cross 
the  track.     McGrew  v.  Railway,  265. 

21.  Where  there  was  some  evidence  that  plaintiff,  driving  a  horse  to  a 
buggy,  was  within  twenty-five  or  thirty  feet  of  the  crossing  at  the  time  the 
train  approached  it  and  whistled  as  it  crossed,  the  court  should  have  sub- 
mitted the  issue  of  the  railway  company's  liability  upon  the  theory  that  the 
engineer  operating  the  locomotive  could,  in  the  exercise  of  ordinary  care, 
by  keeping  a  proper  lookout,  have  discovered  the  near  proximity  of  plain- 
tiff and  the  team  to  the  track.    Id. 

22.  The  engineer  blew  the  whistle  for  a  crossing  ahead  at  a  time  when 
he  was  on  another  crossing  and  near  plaintiff's  team.  There  was  no  evi- 
dence that  he  had  then  discovered  or  had  reason  to  believe  that  some  one 
else  was  in  a  perilous  situation  at  the  next  crossing,  or  that  conditions  ex- 
isted there  at  that  time  such  as  made  it  necessary  for  him  to  put  plaintiff 
in  peril  by  complying  with  the  statutory  duty  of  blowing  the  whistle  for  the 
crossing  ahead.  Held,  that  it  was  for  the  Jury  to  determine  whether  the 
blowing  of  the  whistle  was  unnecessary  and  constituted  negligence.    Id. 

23.  A  railway  company,  in  the  movement  of  its  trains  which  are  oper- 
ated by  it,  either  wholly  or  partly  for  its  benefit,  can  not,  by  contract  or 
otherwise,  relieve  itself  of  the  duty  it  owes  to  the  public  and  its  employes  to 
exercise  ordinary  care  to  safely  operate  the  trains.    Railway  v.  Arnold,  272. 

24.  Where  a  railway  company  contracted  for  the  construction  of  a  right 
of  way  fence,  and  knew  or  could  have  known  that  the  employes  of  the  con- 
tractor were  throwing  timbers  for  the  fence  from  a  car  attached  to  the  com- 
pany's regular  freight  train  and  being  used  in  the  performance  of  the  con- 
tract, and  that  the  throwing  of  such  timbers  while  the  car  was  in  rapid 
motion  might  injure  persons  lawfully  on  the  right  of  way,  the  railway  com- 
pany was  liable  for  injuries  to  one  of  its  trackmen  by  his  being  struck  by  a 
timber  so  thrown  while  the  train  was  being  run  at  a  negligent  rate  of  speed, 
although  the  company  had  contracted  with  the  party  building  the  fence  that 
it  should  not  be  liable  for  accidents  that  might  occur  on  the  outfit  or  material 
cars  used  by  such  contracting  party.    Id. 

25.  Such  provision  of  the  contract  did  not  entitle  the  railroad  company  to 
recover  over  against  the  contractor,  since  the  injury  resulted  from  the  con- 
current negligence  of  both  parties,  and  it  was  not  the  purpose  of  the  contract 
to  make  the  contractor  responsible  to  the  railway  company  for  injuries  re- 
sulting from  the  negligence  of  the  latter.     Id. 

26.  The  statute  requiring  that  the  whistle  shall  be  blown  and  the  bell  rung 
at  the  distance  of  at  least  eighty  rods  from  a  public  crossing  and  the  bell 
kept  ringing  until  the  crossing  is  passed,  requires  that  the  bell  be  rung 
although  the  train  starts  from  a  point  within  less  than  eighty  rods  of  the 
crossing.    Railway  v.   Greer,  606. 

Railroad   Commission. 

Penalty  for  charging  in  excess  of  rates  prescribed.  See  Carriers  of 
Freight,   3. 

Rule  of,  requiring  cotton  to  be  compressed  en  route.    See  Railroads,  2. 
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Ratification. 

Of  appointment  of  substitute  trustee.     See  Deed  of  Trust,  4. 
Of  common  law  marriage  by  slaves.     See  Marriage  of  Slaves,  2. 

Receiver. 

Where  the  original  action  was  one  by  injunction  and  in  the  nature  of 
abating  a  nuisance,  to  enforce  regulations  to  prevent  lire  agreed  on  by 
owners  of  a  petroleum  oil  field,  one  of  which  required  owners  of  lands 
abutting  on  drains  for  waste  oil  to  keep  them  open,  the  court  was  not  author- 
ized on  the  petition  of  other  owners  intervening,  to  appoint  a  receiver  to 
collect  waste  oil  from  the  field  and  sell  it  for  the  benefit  of  those  interested, 
or  to  improve  the  field  and  lessen  the  danger  from  fire,  since  the  action  did 
not  involve  the  title  to  the  waste  oil,  and  new  parties  and  new  issues  could 
not  be  thus  made  by  Intervention  where  the  interveners  had  an  adequate 
remedy  at  law.    Hardy  v.  Abbott,  66. 

Recitals. 
Of  service  on  defendant,  held  nugatory.     See  Tax  Sale,  1. 

Record. 

Of  physician's  license,  wrongly  made  in  county  court  records.  See  Master 
and   Servant,   20. 

Where  the  record  on  appeal  shows  that  the  conclusions  of  fact  and  law 
were  filed  and  the  judgment  entered  prior  to  adjournment,  an  affidavit  of  the 
clerk  to  the  contrary,  incorporated  in  the  record,  can  not  be  considered  for 
the  purpose  of  impeaching  the  truth  of  the  record.  Armstrong  v.  Cleve- 
land, 482. 

Recording. 

Of  deed  not  in  chain  of  title.    See  Notice,  2. 

As  notice  to  claimant  under  adverse  title.     See  Mortgage,  3. 

Chattel  mortgage  not  recorded  "forthwith."    See  Chattel  Mortgage,  2. 

Priority  In,  not  effectual  against  older  deed.    See  Trespass  to  Try  Title,  3. 

Recovery  Over. 
Not  allowed  in  case  of  concurring  negligence.    See  Railroads,  25. 

Release  of  Damages. 
Procured  through  fraud.    See  Fraud,  1. 

Remittitur. 
Cures  excess  in  verdict.    See  Assignment  of  Error,  4;  Verdict,  2. 

Res  Adjudicate. 
In  case  where  heirs  of  wife  were  not  made  parties.    See  Homestead,  17. 
Plea  of  not  availing  in  justice  court,  when.     See  Injunction,  4. 

1.  Where  In  an  action  on  a  building  contract  the  defendant  alleged  that 
plaintiff  had  theretofore  brought  suit  against  it  for  an  amount  alleged  to  be 
due  him  under  the  same  contract,  and  recovered  judgment  in  such  suit;  that 
the  amount  here  sued  for  was  recoverable  in  such  former  suit,  and  that 
plaintiffs  right  in  this  suit  accrued  prior  to  the  bringing  of  the  other  action, 
and  existed  wholly  by  virtue  of  the  contract,  which  was  the  basis  of  both 
suits,  this  was  a  sufficient  plea  of  res  adjudicata,  although  the  pleadings  and 
judgments  in  the  former  suit  were  not  set  forth  therein.  Mallory  v.  Oil 
Co.,  294. 

2.  It  was  not  necessary  that  the  plea  should  allege  that  such  contract  was 
indivisible,  as  this  was  a  matter  of  law  to  be  determined  from  the  contract 
itself.    Id. 

3.  Where  the  plaintiff  brings  separate  actions  in  different  courts  upon 
parts  of  an  entire  and  indivisible  contract,  and  takes  judgment  In  one  case, 
his  cause  of  action  on  the  contract  is  satisfied,  and  the  judgment  may  be 
pleaded  in  bar  in  the  other  action ;  and  the  order  in  which  the  suits  may  have 
been  instituted  is  Immaterial.    Id. 

4.  Where  a  contract  for  the  building  of  a  house  provided  for  payment  of 
a  certain  sum  therefor,  and  also  that  the  owner  should  have  the  right  to 
make  changes  from  the  plans  and  specifications  at  any  time,  the  price  of 
material  or  cost  of  work  in  such  case  to  be  added  to  or  deducted  from  the 
contract  price,  as  the  case  might  be,  such  contract  was  Indivisible,  and  the 
contractor  had  not  the  right  to  maintain  separate  suits  for  the  contract  price 
and  for  additional  compensation  on  account  of  extras,  nor  could  he  acquire 
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such  right  by  filing  a  suit  In  the  district  court  to  fix  a  mechanic's  lien  for 
the  contract  price  on  the  property  and  omitting  therefrom  the  cost  of  the 
extras,  with  suit  for  their  price  brought  in  justice  court.    Id. 

5.  That  defendant  had  made  a  tender  into  court  of  a  certain  amount  did 
not  prevent  him  from  afterwards  pleading  the  judgment  rendered  in  the 
other  suit  as  a  bar  in  that  suit,  after  its  appeal  from  the  justice  to  the  county 
court  for  trial  de  novo.    Id. 

6.  A  judgment  in  trespass  to  try  title  recovering  an  undivided  half  in- 
terest in  certain  lots  and  decreeing  partition,  concluded  a  defendant  therein 
from  subsequently  claiming,  that,  by  partition  with  his  codefendant,  a  former 
owner  whose  title  plaintiff  in  that  action  was  asserting,  he  had  acquired 
title  to  the  whole  of  one  of  such  lots,  and  from  enjoining  a  sale  for  partition; 
such  defense  could  have  been  asserted  under  the  general  issue,  and  was 
necessarily  determined,  since  the  suit  was  for  partition;  nor  could  he  avoid 
the  effect  of  such  judgment  by  showing  that  he  had  failed  to  set  up  such 
title  on  advice  of  counsel  that  the  suit  could  be  defeated  by  his  codef end- 
ant's  claim  of  homestead.    Allen  v.  Foster,  332. 

7.  Where  the  decree  of  a  court  of  another  State  in  a  divorce  suit  deter- 
mines the  custody  of  an  infant  child,  it  is  res  adjudicata,  in  proceedings 
brought  in  this  court  for  the  custody  of  the  child,  of  all  questions  as  to  the 
right  and  custody  thereof  which  could  have  been  before  the  court  at  the  time 
the  decree  was  entered.  Following  ruling  of  the  Supreme  Court  in  this 
case   on  certified   question,   96   Texas,   472.    Wilson  v.   Elliott,   483. 

8.  Such  decree,  however,  is  not  a  bar  as  to  matters  occurring  subsequent 
to  it,  and  affecting  the  fitness  of  the  parties  as  custodians  of  the  child.    Id. 

9.  Matters  occurring  after  the  decree  of  divorce,  but  prior  to  a  supple- 
mental decree  fixing  the  custody  of  the  child, ''were  matters  antedating  the 
final  decree.    Id. 

Rescission. 
Of  contract,  because  title  not  marketable.    See  Contract  to  Sell  Land,  4. 

Res  Gestae. 

Matters  held  not  to  be.    See  Live  Stock  Shipments,  4. 

Testimony  of  a  witness  that  he  reached  plaintiff  a  minute  after  he  was 
Injured,  and  that  plaintiff  said  that  the  foreman  had  changed  his  mind  as  to 
the  cut  of  the  cars,  was  admissible  as  res  gestae,  and  was  not  self-serving  or 
hearsay.    Railway  v.  Schilling,  417. 

Respondeat  Superior. 
Rule  of,  held  not  applicable.    See  Lunatic  Asylum,  2. 

Rules. 

Violation  of,  by  servant  See  Railroads,  8,  9,  15;  Contributory  Negli- 
gence, 9. 

Violation  of,  not  negligence  per  se.    See  Railroads,  16. 
Reasonableness  of,  is  for  the  jury.    See  Railroads,  17. 

Salaries. 

See  Fees  of  Office. 

Sale. 

For  freight  charges,  held  illegal.     See  Carriers  of  Freight,  6. 
Of  unsound  horse,  with  warranty.     See  "Warranty,  1. 
Of  notes  pledged  as  collateral.     See  Notes,  2. 
Of  shares  of  stock  as  collateral.    See  Notes,  3. 
See  also  Tax  Sale. 

1.  Plaintiff  sold  to  defendant  a  lot  of  stoves  then  stored  in  a  warehouse, 
agreeing  that  they  might  remain  there  without  charge  until  called  for,  and 
defendant  executed  his  note  for  their  price,  but  before  the  stoves  were  called 
for  they  were  destroyed  by  fire,  without  fault  on  the  seller's  part.  Held, 
that  in  law  the  delivery  was  complete,  and  title  having  passed  to  the  pur- 
chaser, he  could  not  resist  payment  of  the  price  because  of  such  loss.  Bank 
v.  Strickland,  91. 

2.  Where  goods  are  sold  with  an  express  written  warranty,  this  excludes 
the  possibility  of  another  and  Implied  one,  and  parol  evidence  is  not  ad- 
missible, in  the  absence  of  fraud  or  mistake,  to  show  another  and  different 
warranty.     Machine  Co.  v.  Hall,  214. 

3.  By  express  agreement  the  parties  may  make  a  contract  of  warranty 
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conclusive,  as  where  it  provides  that  a  retention  of  the  property  without 
complaint,  or  a  failure  to  give  the  stipulated  notice  of  defects  to  the  seller 
shall  be  deemed  conclusive  evidence  that  the  warranty  is  satisfied.    Id. 

4.  That  the  seller  of  a  machine,  upon  verbal  notice  that  it  did'  not  work 
properly,  sent  a  man  to  remedy  the  defects,  was  not  a  waiver  of  or  excuse 
for  the  failure  of  the  purchaser  to  perform  the  conditions  of  the  warranty.  Id. 

6.  One  who  acquires,  after  its  maturity,  a  note  given  for  the  purchase 
price  of  a  machine,  and  who  knows  of  a  breach  of  warranty  in  the  contract 
for  the  sale  of  the  machine,  takes  it  subject  to  any  defense  that  would  have 
been  available  in  a  suit  brought  on  it  by  the  original  payee.    Id. 

6.  Where  goods  are  in  esse,  and  may  be  inspected  by  the  buyer,  and  there 
is  no  fraud  on  the  part  of  the  seller,  the  rule  of  caveat  emptor  applies,  even 
though  the  defect  which  exists  in  them  is  latent  and  not  discoverable  on 
examination,  at  least  where  the  seller  is  neither  the  grower  nor  manufac- 
turer of  them.  Rule  applied  to  sale  of  a  secondhand  electrical  generator. 
Joy  v.  Bank,  398. 

7.  Where  there  is  an  oral  contract  for  the  sale  of  wheat,  and  the  wheat  is 
delivered  to  a  common  carrier  and  the  bill  of  lading  for  it  is  delievered  to 
the  buyer,  the  title  rests  in  him,  and  the  transportation  is  at  his  risk. 
Orthwein  v.  Mill  Co.,  600. 

8.  Where  there  was  an  order  by  letter,  for  the  purchase  of  two  thousand 
bashels  of  "red  wheat,  new  crop,  at  65  cents  delivered'Galveston,  f.  o.  b.  — 

shipments  within  ten  days.    Delivery  at ,"  and  the  seller  wrote  in  reply, 

"We  book  sale  to  you  of  2000  bushels  65  cents  Galveston,"  the  reference  to 
Galveston  was  one  of  price  only,  and  not  as  the  place  of*  delivery,  and  upon 
delivery  to  the  carrier  the  title  passed  to  the  purchaser.    Id. 

Sale  of  Land. 

Under  order  of  probate  court  not  entered  of  record.     See  Guardianship,  1. 

Under  probate  proceedings  in  a  county  where  the  land  does  not  lie.  See 
Notice,  1. 

See,  also,  Contract  to  Sell  Land. 

School  Land. 

Plaintiff  suing  for,  if  it  is  unpatented,  must  prove  classification  and  ap- 
praisement.    See  Trespass  to  Try  Title,  4. 

1.  Defendant  had  a  section  of* school  land  surveyed  out  and  selected  the 
place  thereon  for  his  house  and  then  returned  to  town  to  make  his  appli- 
cation to  purchase  the  land  as  an  actual  settler  thereon.  Being  detained  in 
making  his  application  because  of  a  rush  of  applicants,  he  sent  his  wife 
out  to  the  land  in  the  evening  with  a  tent,  furniture  and  provisions.  Held, 
a  valid  settlement  by  defendant  on  that  day.    Willingham  v.  Floyd,  161. 

2.  Where  the  Commissioner  of  the  General  Land  Office  has  not  declared  a 
forfeiture  of  a  school  land  purchase  because  of  abandonment  of  settlement, 
but  has,  as  provided  by  the  statute  (Rev.  Stats.,  art.  4218J),  issued  a  cer- 
tificate of  three  years  occupancy  to  the  settler,  a  subsequent  applicant  can 
not  show  that,  by  reason  of  abandonment,  the  prior  purchase  has  been  for- 
feited.   Lamkin  v.  Matsler,  218. 

8.  Notwithstanding  that  a  certificate  of  three  years  occupancy  has  been 
issued  to  a  prior  applicant,  an  actual  settler  on  the  land  prior  to  the  com- 
pletion of  such  three  years  period  who  has  complied  with  the  statute  in  an 
effort  to  purchase  it  may  show  that  the  previous  award  was  a  nullity  by 
reason  of  the  fact  that  the  prior  applicant  was  not  an  actual  settler  at  the 
time  of  the  award  to  him,  and  the  Commissioner  therefore  without  juris- 
diction to  make  the  award.    Logan  v.  Curry,  95  Texas,  664,  distinguished.   Id. 

4.  A  certificate  of  three  years  occupancy  of  school  land  issued  by  the 
Commissioner  of  the  General  Land  Office  is  not  conclusive  against  one  who 
applied  to  ^purchase  the  land  as  an  actual  settler,  and  also  brought  suit  to 
recover  it  by  virtue  of  such  application,  before  the  issuance  of  such  cer- 
tificate.    May  v.  Hollingsworth,  245. 

5.  A  lessee  of  school  land  from  the  State,  or  his  assignee,  may,  by  sur- 
render of  the  lease  before  the  end  of  the  term,  become  a  purchaser  of  the 
land  covered  by  it.  Following  Tolleson  v.  Rogun,  96  Texas,  424.  Walker 
v.  Marchbanks,  303. 

6.  Where  plaintiff's  application  to  purchase  was  prior  to  defendant's,  but 
was  amended  after  defendant's  application  was  filed,  this  did  not  destroy 
its  priority  unless  it  was  fatally  defective  as  originally  made,  or  an  essential 
change  was  made  by  the  amendment.     Id. 

7.  Plaintiff,  suing  in  trespass  to  try  title  for  school  land,  made  out  a 
prima  facie  case  by  proof  showing  a  classification  and  appraisement  of  the 
land,  and  that  thereafter  she,  being  qualified  to  purchase,  made  regular  ap- 
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plication  for  the  land^on  January  7,  1901,  and  that  upon  such  application  It 

was  awarded  to  her  by  the  Land  Commissioner.    Binion  v.  Harris,  371. 

8.  Such  prima  facie  case  was  not  overcome  by  defendant's  showing:  that 
one  I.,  under  whom  he  claimed,  had  duly  applied  as  an  actual  settler  to 
purchase  the  land  November  27,  1900,  which  application  was  rejected,  both 
defendant  and  I.  being  in  every  way  qualified  to  purchase,  since  in  the 
absence  of  a  further  showing:  thac  the  award  was  wrongfully  made  to  plain- 
tiff, or  that  I.'s  application  was  wrongfully  rejected,  the  presumption  in  favor 
of  the  regularity  of  the  Commissioner's  action  obtained.     Id. 

9.  Proof  that  the  land  was  placed  on  the  market  in  1897  and  awarded  to 
plaintiff  in  1901  did  not  show  necessarily  that  it  was  on  the  market  when 
defendant  applied  to  purchase  It  November  27,  1900,  since  it  might  have 
been  taken  off  the  market,  and  the  fact  that  it  was  reclassified  January  4, 
1901,  tended  to  show  that  this  had  been  done.     Id. 

10.  Where  a  section  of  State  school  land  was  sold  to  W.,  who  was  duly 
qualified  to  purchase  it,  and  such  sale  was  made  during  the  existence  of  a 
lease  of  the  land  by  the  State,  but  the  lessee  had  assigned  the  lease  to  W., 
this  removed  the  obstacle  to  the  sale  Interposed  by  the  lease,  and  the  Com- 
missioner thereupon  had  authority  to  make  the  sale.  Following  Tolleson  v. 
Rogan,  96  Texas,  424.     Mitchell  v.  Johnson,  373. 

11.  Evidence  held  sufficient  to  show  that  defendant  was  an  actual  settler 
on  certain  school  land  at  the  time  his  application  was  filed  in  the.  General 
Land  Office,  although  at  the  date  of  the  application  he  had  only  stayed  one 
night  on  the  land,  and  had  not  removed  his  family  and  household  goods  to  it 
Price  v.  Bates,   374. 

12.  Where  the  house  which  defendant  occupied  was  near  the  line  of  the 
school  land,  and  was  supposed  to  be  on  it,  and  he  believed  in  good  faith  that 
It  was  on  the  land,  his  rights  were  not  prejudiced  by  the  mistake,  if  the  house 
was  in  fact  not  on  the  land.    Id. 

13.  Where  there  was  no  one  in  actual  possession  of  the  land,  and  it  was 
not  shown  that  there  existed  any  general  knowledge  of  a  certain  survey  of 
it  which  showed  the  house  not  on  the  land,  and  defendant  testified  that  he 
had  no  knowledge  of  such  survey,  the  court  properly  refused,  as  not  war- 
ranted by  the  evidence,  to  charge  that  if  the  jury  found  that  the  house  was 
not  on  the  land,  and  that  defendant,  by  the  exercise  of  reasonable  diligence, 
could  have  ascertained  that  it  was  not,  they  should  find  for  the  plaintiff.    Id. 

14.  As  a  matter  of  law,  defendant  was  not  bound  to  accept  as  true  the 
claim  that  the  house  was  on  a  different  tract,  or  to  inquire  of  those  holding 
constructive  possession,  such  matters  going  only  to  the  question  of  his  good 
faith  in  making  the  settlement.     Id. 

15.  As  against  plaintiff,  suing  for  State  school  land  by  virtue  of  actual 
settlement  and  an  application  to  purchase  it,  a  certificate  of  three  years 
occupancy  issued  to  defendant  by  the  Commissioner  of  the  General  Land 
Office  after  plaintiffs  rights  had  accrued  and  after  commencement  of  the 
present  action,  is  not  conclusive.     Franklin  v.  Kerlin,  380. 

16.  The  Commissioner's  acceptance  of  an  application  to  purchase  school 
land  as  an  actual  settler  thereon  is  not,  as  against  a  subsequent  applicant, 
conclusive  of  such  settlement.     Id. 

17.  Where  a  junior  applicant  to  purchase  State  school  land  sued  to,  recover 
it  of  a  senior  applicant  to  whom  it  had  been  awarded  and  patented,  and  the 
evidence  showed  that  the  senior  application  and  award  thereon  were  made 
within  the  time  covered  by  a  prior  five  years  lease  of  the  land  by  the  State 
to  another  person,  and  that  the  first  year's  rental  under  the  lease  was  duly 
paid  at  its  execution,  but  did  not  show  whether  or  not  any  other  payments 
of  rent  had  been  paid,  or  whether  or  not  the  lease  had  been  canceled,  the 
presumption  that  the  Land  Commissioner  did  his  duty  in  so  awarding  and 
selling  the  land  was  not  overcome,  and  judgment  was  properly  rendered 
against  the  plaintiff.  This  case  distinguished  from  Stokes  v.  Reilly,  29  Texas 
Civ.  App.,  375,  where  a  right  under  the  lease  was  asserted.  Davis  v. 
Tillar,   383. 

18.  Under  the  statute  providing  that  any  bona  fide  owner  of  and  resi- 
dent on  other  land  than  school  land  within  a  radius  of  five  miles  of  school 
lands  may  also  buy  any  such  school  land,  but  must  reside  on  his  other 
lands  or  upon  a  part  of  the  additional  school  land  so  purchased,  for  three 
continuous  years,  such  additional  school  land  may  be  purchased  by  one 
whose  "other  land"  consists  of  lots  in  a  town,  there  being  no  limitations  as 
to  the  amount,  character  or  source  of  title  of  such  other  land.  Gen.  Laws 
1897.  d.  184:   Rayles'  Civ.  Stats.,  art.  4218fff.     Roddy  v.  White,  422. 

19.  The  Commissioner  of  the  General  Land  Office  may  set  aside  an-  un- 
authorized  and   inadvertent  attempt  of   his   to  forfeit  a  purchase   of  State 
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^  school  land  and  the  payments  thereon,  for  an  abandonment,  where  there  was 

no  abandonment  in  fact     Johnson  v.  Bibb,  471. 
Jj«  20.    Where  school  land  was  sold  in  1898  to  a  minor  actually  settled  thereon, 

MJ*  and  he  sold  it  to  another  person  who  became  the  substitute  purchaser  in  the 

"K<  General  Land  Office  and  settled  on  the  land,  such  sale  to  the  minor,  if  void 

*  fc  at  all,  was  validated  bv  virtue  of  chapter  150,  General  Laws  1899,  p.  259.    Id. 

^  21.    Since  the  statute  provides  that  when  its  terms  have  been  complied 

■w  with  the  substitute  vendee  of  school  land  "shall  become  the  purchaser  direct 

from  the  State,"  such  substitute  sale  is  to  all  intents  and  purposes  a  new 
sd  to  sale.     Rev.  Stats.,  art.  4218k.     Id. 

rta  22.    The  Land  Commissioner  and  State  Treasurer  having",  however,  recog- 

taft  nized  the  conveyance  from  the  original  vendee  to  the  substitute  purchaser 

Ji  as  at  lease  having  the  effect  of  an  equitable  assignment  of  the  benefit  of 

the  original   vendee's   first   payment   of  purchase   money   to   the   State   and 
toiy  credited  the  substitute  purchaser  therewith,  such  action  will  be  upheld  as 

fa  consonant  with  justice  and  contemplated  by  the  statute,  and  it  was  not  neces- 

ff,  ,         sary  for  such  first  payment  to  be  made  again.    Id. 


i 


Seal. 
Transcript  on  appeal  must  have;  certiorari  awarded.    See  Transcript,  3. 


j.  Setting  Fires. 

1.  Where  in  an  action  against  a  railway  company  for  the  value  of  cotton 
destroyed  by  fire  set  from  defendant's  engine  the  evidence  raised  the  issue  of 
contributory  negligence  on  the  part  of  plaintiff  and  that  issue  was  properly 
submitted  by  the  charge,  and  the  court  further  charged  that  if  the  cotton 
was  burned  through  sparks  from  the  engine,  plaintiff  had  made  a  prima 
facie  case  and  could  recover  unless  the  engine  was  properly  equipped  and 
managed,  or  unless  the  jury  found  in  favor  of  defendant  on  the  issue  of 
contributory  negligence,  such  latter  charge  was  not  rendered  erroneous  be- 
cause of  the  fact  that  the  evidence  raised  the  issue  of  contributory  negli- 
gence.   Railway  v.  Insurance  Co.,  82. 

2.  Where  the  court  had  expressly  charged  the  jury  to  find  for  the  defend- 
ant if  the  engine  was  properly  equipped  and  operated,  there  was  no  error  in 
the  refusal  of  a  charge  that,  when  the  cotton  was  placed  on  the  platform 

-  near  the  tracks  the  owner  assumed  all  risks  of  fire  which  might  arise  from 
a  properly  equipped  engine  properly  operated,  since  this  would  not  have  im- 
proved the  instruction  already  given.    Id. 

3.  The  defendant  having  introduced  evidence  to  the  effect  that  its  engine 
was  properly  equipped  and  operated,  it  was  proper  to  admit  testimony  for 
plaintiff  showing  that  about  the  time  and  place  of  the  fire  witnesses  saw  the 
engine  pass  the  platform  where  the  cotton  was  ignited,  throwing  out  sparks 
and  that  it  set  the  grass  on  fire  at  various  places  for  several  miles  along  its 
route.    Id. 

4.  Proof  that  a  fire  was  set  by  sparks  from  a  passing  engine  raises  a  pre- 
sumption of  negligence  on  the  part  of  the  railway  company,  and  devolves  on 
it  the  burden  of  proving  both  that  the  engine  was  properly  equipped  and  that 
it  was  properly  managed  at  the  time.  Railway  v.  Hart,  212. 

6.  A  locomotive  fireman  who  had  been  serving  as  such  for  more  than  two 
years  was  competent  to  give  an  opinion  as  to  whether  an  engine  on  which 
he  was  serving  at  a  given  time  was  then  being  properly  handled  by  the  en- 
gineer.   Id. 

6.  A  question  asking  the  fireman  whether  the  engine  was  being  properly 
handled  while  passing  plaintiffs  premises  was  not  leading,  nor  objectionable 
as  being  one  the  engineer  could  answer.    Id. 

7.  Where  property  is .  shown  to  have  been  injured  or  destroyed  by  fire 
from  the  engine  of  a  railway  company,  a  presumption  of  negligence  arises, 
and  the  burden  is  on  the  company  to  overthrow  such  presumption.  Railway 
v.  Goodnight,  256. 

8.  It  is  the  duty  of  the  railway  company  to  seek  the  best  appliances  for 
preventing  the  escape  of  fire  from  its  engines,  and  to  use  ordinary  care  to 
secure  them  and  to  keep  them  in  proper  repair,  and  a  charge  making  it  the 
absolute  duty  of  the  company  to  equip  its  engines  with  "the  best  approved 
appliances  In  use,"  was  error.    Id. 

Sheriff's  8a le. 

Not  stopped  because  of  failure  to  deliver  telegram— damages.  See  Tel- 
egraphs, 3,  4. 

Signals. 

Duty  as  to  giving  or  refraining  from  giving,  at  crossings.  See  Railroads, 
20,  26. 
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8laves. 
See  Marriage  of  Slaves. 

Special  Findings  of  Jury. 

Held  contradictory*  but  not  reversible  error.    See  Proximate  Cause,  1. 
Should  be  set  aside  by  the  court,  when.    See  Trial,  1. 

Special  Issues. 

Presumption  as  to  issue,  when  no  request  made  for  its  submission.  See 
Trial,  4. 

8pecial  Judge. 
May  hold  special  Term  of  district  court.    See  District  Court,  1. 

Statement  of  Facts* 

Where  none,  questions  of  fact  not  considered.  See  Appeal,  4;  Practice 
on  Appeal,  2. 

1.  A  statement  of  facts  filed  more  than  ten  days  after  the  adjournment 
of  the  court  for  the  term  can  not  be  considered,  although  the  parties  agreed 
that  it  might  be  filed  later.  Following  Wilcox  v.  League,  31  Texas  Civ. 
App.,  109.    Conner  v.  Downs,  588. 

2.  In  the  absence  of  a  statement  of  facts  the  facts  found  by  the  trial 
judge  will  be  regarded  by  the  Oourt  of  Civil  Appeals  as  conclusive.    Id. 

Statutes  Construed. 

[Revised  Statutes  of  1895.] 

Arts.  93-102.  Powers  of  officers  of  lunatic  asylums.  Clough  v.  Wor- 
sham,  187. 

Arts.  133,  135.  Restraining  lunatics  within  the  asylum  grounds.  Clough 
v.  Worsham,  187. 

Art.  328.    Sale  for  freight  charges  by  carrier.    Railway  v.  Grain  Co.,  93. 

Art.  668.     Forfeiture  of  corporation  stock.    Nicholson  Co.  v.  Urquhart,  527. 

Arts.  745,  746.  Foreign  corporation  to  obtain  permit  to  do  business.  Chap- 
man v.  Hallwood.  76. 

Art.  1111.  Election  of  special  judge  for  district  court.  Railway  v.  Bender, 
568. 

Art.  1194,  sec.  6.  Venue  under  contract  in  writing — place  of  performance 
mentioned.    Borden  v.  Le  Tulle,  477. 

Art.  1194.    Venue  in  an  action  for  fraud.    Grain  Company  v.  Gait,  198. 

Art  1270.    Appeal  from  probate  to  district  court.    Stone  v.  Byars,  164. 

Art.  1375.     Bill  of  review.     State  v.  Dashiell,  454. 

Art.  1700.    Permitting  bastards  to  inherit  from  mother.    Ford  v.  Boone,  650. 

Arts.  1821,  3372.  Presumption  of  death  from  seven  years'  absence.  Latham 
v.  Tombs,  270. 

Arts.  1853,  2668.  Orders  of  county  court  to  be  entered  on  probate  records. 
Kelsey  v.  Trisler,  177. 

Art  1855.  Jury  trial  in  county  court  in  probate  matter.  Stone  v. 
Byars,  164. 

Arts.  2037,  2044,  2069.  Year's  allowance  for  widow.  In  re  Laurence's 
Estate,  465. 

Art.  2312.  Affidavit  of  loss  of  instrument  to  admit  copy  in  evidence.  Gann 
v.  Roberts,  661. 

Arts.  2349,  2352.     Levy  of  execution.    Davis  v.  Jones,  424. 

Art.  2799.     Bill  of  review.     Kelsey  v.  Trisler,  177. 

Art  3106.     Penalty  for  usury.    Webb  v.  Railway,  615. 

Art  3327.     Reservation  of  title  in  goods  making  a  chattel  mortgage. 

Art  3354.     Statute  of  limitations  of  two  years. 

Art  3356,  sec.  3.     Limitations.     Bluntzer  v.  Hirsch,  585. 

Art.  3358.     Statute  of  limitation  of  four  years.     State  v.  Dashiell,  454. 

Art.  4218J.  Certificate  of  three  years'  occupancy  of  school  land.  Lamkin 
v.  Matsler,  218. 

Art  4218k.     Substitute  purchaser  of  school  land.    Johnson  v.  Bibb,  471. 

Art  4218fff.    Purchase  of  additional  school  land.    Roddy  v.  White,  422. 

Art  4507.  Blowing  whistle  for  crossing.  Railway  v.  Berry,  259;  McGrew 
v.  Railway,  265. 

Art.  4621.  Railroad  keeping  depot  open  and  warmed.  Railway  v.  Wal- 
lace, 312. 

Art  4573.  Penalty  for  railroad  companies  charging  in  excess  of  the  rates 
prescribed.     Railway  v.  State,  1. 

Art  4574.  Penalty  against  common  carriers  for  unjust  discrimination. 
State  v.  Railway,  78. 
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Statutes  Construed— continued. 

Arts.  4671,  4687,  4688.  Applications  for  opening  public  road.  Kelley  v. 
Honea,  220. 

Art.  4691.  Notice  by  jury  of  view  of  assessment  of  damages  for  public 
road.    Kelley  v.  Honea,  220. 

Art.  5232o.    Citation  by  publication.     Earnest  v.  Glaser,  378. 

Art  5307.    Judgment  on  claimant's  bond.    Davis  v.  Jones,  424. 

Art.  5311.  Claim  and  bond  for  trial  of  right  of  property.  Davis  v. 
Jones,  424. 

[Session  Laws.] 

Act  of  June  16,  1897.  Fixing  salaries  of  deputies  for  the  assessor.  Mc- 
Lennon  County  v.  Frost,  617. 

General  Laws  1899,  p.  259.  Validating  sales  of  school  land.  Johnson  v. 
Bibb,  471. 

Laws  of  1848,  p.  273.    Partition  of  community  estate.    Bevil  v.  Moulton,  554. 

Stoppage  in  Transitu. 

For  purpose  of  cleaning  grain,  does  not  change  interstate  character  of 
the  shipment.    See  Carriers  of  Freight,  1. 

Streets. 
Liability  of  city  for  defects  in.    See  Cities,  1-6. 

Damages  caused  by  grading  of,  on  land  granted  to  city.    See  Cities,  7. 
City  not  liable  for  defects  in,  without  notice.    See  City  Charter,  L. 

Street  Railway. 

Injury  received  in  alighting  from  moving  car.    See  Negligence,  16. 
Injury  at  intersection  of  railroad  and  street  car  tracks,  both  in  bad  condi- 
tion.    See  Negligence,  19. 

1.  Where  the  evidence  clearly  showed  that  the  Injury  to  plaintiff's  wife 
resulted  from  the  negligence  of  the  motorman  in  failing  to  have  his  car 
under  control  and  to  use  diligence  to  stop  it  after  he  saw  her  on  the  track 
and  her  danger,  the  introduction  in  evidence,  over  the  objection  that  it  was 
not  pleaded,  of  a  city  ordinance  requiring  motormen  to  keep  a  vigilant  watch 
and  to  stop  their  cars  in  time  when  they  saw  people  or  vehicles  on  the  track, 
was  not  prejudicial  error.    Railway  v.  Illo,  290. 

2.  Where  the  evidence  clearly  showed  that  the  motorman  discovered  the 
peril  of  plaintiff's  wife  in  time  to  have  avoided  the  collision,  had  he  exercised 
the  degree  of  care  required  by  the  circumstances,  error  in  the  charge,  if  it 
be  such,  in  requiring  that  he  should  have  stopped  the  car  in  the  shortest 
time  and  space  possible,  was  not  prejudicial.  See  charge  on  discovered  peril 
held  to  correctly  announce  the  law.    Id. 

Substitute  Trustee. 
Appointment  of,  held  not  authorized,  and  sale  void.    See  Deed  of  Trust,  1. 

Sudden  Peril. 
Charge  on  weight  of  evidence  because  assuming.    See  Railroads,  19. 

Suicide. 
Evidence  held  not  to  establish.    See  Life  Insurance,  6. 

Sureties. 
Liability  of,  on  bond  by  contractor  to  owner  of  building.    See  Bonds,  1. 

On  liquor  dealer's  bond,  not  released  by  irregularity  in  his  application  for 
.license.     See  Intoxicating  Liquors,  1. 

Surprise. 
As  to  evidence,  held  not  tenable.     See  Deed  of  Trust,  2. 

Survey. 

1.  Where  the  field  notes  of  a  junior  survey,  as  given  in  the  patent  of  the 
land,  are  clear  and  unambiguous,  do  not  call  for  any  marked  line,  and  the 
boundaries  thereby  designated  are  not  in  conflict  with  any  portion  of  an 
older  adjoining  survey,  parol  evidence  was  not  admissible  to  show  that  a 
different  survey  of  the  junior  location  was  in  fact  made  which  conflicted 
with  the  other  tract    Glddings  v.  Winfree,  99. 

2.  Where  defendant's  deed  did  not  include  that  part  of  plaintiff's  survey 
of  which  defendant  had  been  in  possession,  he  acquired  no  title  thereto  by 
virtue  of  the  three  and  five  years  statutes  of  limitations.    Id. 
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Survey — continued. 

3.  Where,  in  a  case  of  conflicting:  surveys,  plaintiff's  only  title  to  the  land 
in  dispute  was  the  field  notes  of  his  survey  as  originally  made,  and  he  had 
corrected  field  notes  made  omitting;  the  part  of  the  land  thus  in  conflict, 
which  corrected  field  notes  he  filed  in  the  General  Land  Office,  and  the  Com- 
missioner thereupon  canceled  the  original  field  notes  and  issued  patents  upon 
the  corrected  ones,  this  was  an  abandonment  of  any  cjaim  to  the  land  so 
omitted,  Irrespective  of  plaintiff's  intention  in  the  matter,  and  his  title  to 
the  omitted  part  was  thereby  annulled.    Montgomery  County  v.  Angler,  451. 

Taxation. 

1.  The  franchises  of  a  corporation,  exercised  and  enjoyed  by  It  in  a  city, 
are  subject  to  taxation  as  property  by  virtue  of  a  provision  of  the  city 
charter  requiring  a  tax  on  all  property  in  it.  Telegraph  Co.  v.  San  An- 
tonio, 101. 

2.  The  description  of  a  corporate  franchise  on  the  tax  assessment  rolls 
of  a  city  as  "The  S.  W.  Tel.  &  Tel.  Company  franchise,  $100,000,"  does  not 
sufficiently  specify  what  franchise  of  the  telegraph  company  is  assessed, 
and  is  void.     Id. 

Tax  Sale. 

1.  Where  the  State  brought  suit  for  delinquent  taxes  against  the  "un- 
known owners"  of  a  tract  of  land  and  also  against  D.,  who  was  alleged  to 
reside  in  B.  County,  Texas,  and  citation  to  the  unknown  owners  was  issued, 
and  after  its  publication  a  supplemental  petition  was  filed  alleging  that  D. 
was  then  in  K.  County,  with  prayer  for  citation  to  that  county,  a  recital  in 
the  judgment  that  defendants  were  duly  cited  by  publication,  and  that  an 
attorney  was  appointed  to  represent  those  so  cited,  was  not  a  recital  that 
D.  was  so  cited,  and  evidence  was  admisible  to  show  that  process  had  never 
been  served  on  him.     State  v.  Dashlell,  454. 

2.  Since  the  statute  makes  the  owner  of  the  land  a  necessary  party  t'o 
such  suit,  he  would  be  entitled,  where  he  had  no  notice  of  the  suit,  to  relief 
against  the  judgment  therein  notwithstanding  it  recited  that  he  had  been 
served  with  citation,  or  that  he  had  voluntarily  appeared  in  person  or  by 
attorney.    Id. 

3.  An  action  to  set  aside  a  judgment  for  delinquent  taxes  and  a  sale  of 
land  thereunder  comes  within  the  four  years  statute  of  limitation  (Rev. 
Stats.,  art.  3358),  and  is  not  controlled  by  article  1375,  allowing  bills  of  review 
for  new  trial  within  two  years  where  service  has  been  by  publication.     Id. 

4.  Since  such  an  action  was  addressed  to  the  equitable  jurisdiction  of  the 
court,  plaintiff  was  properly  required,  upon  the  setting  aside  of  the  tax  judg- 
ment and  sale,  to  pay  his  proportion  of  the  taxes  due  on  the  land  and  of  the 
accompanying  costs.    Id. 

5.  Where  plaintiff  purchased  land  at  a  sale  under  a  judgment  in  favor  of 
the  State  for  taxes  and  sued  the  former  owner  in  trespass  to  try  title  to 
recover  the  land,  defendant's  answer  alleging  a  want  of  proper  parties  in 
the  tax  suit  proceedings  could  not  be  regarded  as  a  direct  attack  upon  the 
tax  sale.    Ryon  v.  Davis,  600. 

6.  Where  the  tax  sale  was  made  in  June,  1898,  and  defendant's  answer  in 
the  action  of  trespass  to  try  title  was  filed  August  7,  1902,  it  came  too  late, 
and  could  not  be  sustained  as  a  collateral  attack  upon  the  sale,  unless  the 
sale  was  void,  and  not  merely  voidable.     Id. 

7.  A  sale  of  several  contiguous  tracts  of  land  in  gross  for  taxes  assesesd 
in  gross  and  under  a  judgment  of  foreclosure  in  gross,  is  not  void.  Follow- 
ing League  v.  State,  93  Texas,  553.     Id. 

8.  Although  the  defendant  would  have  two  years  in  which  to  redeem  the 
land  after  the  sale  for  taxes,  the  order  of  sale  would  properly  issue  on  the 
judgment  and  the  sale  be  made,  but  the  judgment  should  withhold  the  writ 
of  possession  until  the  expiration  of  the  two  years.    Id. 

Telegraphs. 

Knowledge  of  telegraph  operator  does  not  charge  the  company,  when. 
See  Master  and  Servant,  15. 

1.  No  damage  can  be  recovered  from  a  telegraph  company  for  mental  suf- 
fering from  plaintiff's  Inability  to  hear  about  the  condition  of  his  child, 
caused  by  negligent  delay  in  delivering  his  telegram  of  inquiry,  where  the 
child  was  in  no  danger  and  the  painful  anticipations  unfounded.  Telegraph 
Co.  v.   O'Callaghan,  336. 

2.  Facts  held  to  show  negligent  delay,  in  delivery  of  telegram  (delivery 
made  to  a  neighbor) ;  and  mental  suffering  from  being  unable  to  reach  bed- 
side of  a  sick  child  by  the  first  train  held  basis  for  damages, — the  message 


had 


to 

L 
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being,  "If  convenient  come  at  once,  Byron  not  well."  Telegraph  Co.  v. 
Belew,  338. 

3.  Where  there  was  a  failure  to  deliver  a  message  to  a  sheriff  to  postpone 
an  execution  sale  of  plaintiffs  land,  causing  a  loss  of  the  land,  the  telegraph 
company  was  not  entitled  to  have  plaintiffs  recovery  of  damages  restricted 
to  the  value  of  only  one-half  the  land  on  the  ground  that  at  the  time  the 
message  was  sent  the  record  title  to  the  land  stood  in  the  name  of  plaintiff 
and  another  person,  a  former  partner  whose  interest  he  had  bought.  The 
nature  of  the  message  being  such  as  to  disclose  that  plaintiff  had  soue  in- 
terest in  the  land,  he  was  entitled  to  recover  to  the  extent  of  his  actual  in- 
to terest  therein.     Telegraph  Co.  v.  Wofford,  427. 

fr  '  4.    Where  the  court  had  charged  that  it  was  plaintiffs  duty  to  take  such 

*■  measures  as  were  in  his  power  to  make  the  Injuries  as  light  as  possible,  and 

that  if  the  jury  found  that  it  was  in  his  power  to  lessen  his  damages  by  hav- 

b  lng  the  sale  set  aside,  he  could  recover  only  what  it  would  have  cost  to  have 

*  the  sale  set  aside,  it  was  not  error  to  refuse  a  charge  requested  by  defendant 

i  stating  this  proposition  in  a  form  less  favorable  to  itself  because  requiring  a 

less  degree  of  care  on  the  part  of  plaintiff  in  the  effort  to  have  the  sale  set 

aside.    Id. 

6.  Where  the  addressee  of  a  message  was  sheriff,  though  not  addressed  as 
such,  and  the  telegraph  agent  at  the  point  of  delivery  found  that  he  was  out 

o  of  town,  the  message  should  have  been  tendered  at  the  addressee's  office,  and 

i  If  there  was  any  one  there  to  receive  it,  should  have  been  delivered  to  such 

i  person.    Following  ruling  in  this  case  by  the  Supreme  Court  on  former  ap- 

i  peal.     See  94  Texas,  345.     Id. 

,  6.    Plaintiff  suing  for  mental  anguish  through  being  prevented  from  at- 

tending his  brother's  funeral,  may  be  cross-examined  as  to  his  feelings  with 
a  view  to  determine  whether  any  or  what  part  of  the  pain  suffered  was  from 
not  being  present  at  the  funeral.    Telegraph  Co.  v.  Simmons,  67S. 

7.  A  message  reading,  "Charles  is  sick;  call  me  up  by  telephone/'  was 
sent  to  the  plaintiff,  the  mother  of  Charles,  a  girl,  and  through  negligence 
was  not  delivered  until  too  late  for  the  mother  to  take  that  evening's  train 
for  the  point  where  Charles  was.  She  telephoned  for  the  daughter  to  be 
sent  home  on  the  first  train,  and  this  was  done,  the  train  leaving  that  night 
at  12:30.  Plaintiff  testified  that  had  the  message  been  duly  delivered  she 
would  have  gone  on  that  evening's  train  after. her  daughter,  and  that  she 
suffered  great  mental  anguish  in  being  deprived  of  being  with  her  daughter 
on  the  trip  home  and  ministering  to  her.  The  company  had  no  notice  other 
than  the  message  itself.  Held,  that  the  message  did  not  indicate  that  plaintiff 
was  expected  to  come  by  train,  and  she  was  not  entitled  to  recover,  and  the 
matters  for  which  she  sought  recovery  were  not  the  natural  or  probable 
result  of  the  negligence.    Telegraph  Co.  v.  McFadden,  582. 

Tenant. 
Contract  to  procure,  construed.    See  Contract,  4. 

Tender. 

To  Innocent  pledgee  of  note,  held  of  no  avail.    See  Notes,  2. 
Not   required   where   release   of   damages   was    procured    by   fraud.     See 
Fraud,  4. 
Does  not  work  estoppel,  when.    See  Res  Adjudicata,  5. 

Term  of  Office. 
See  City  Policemen,  1,  2. 

Ticket. 
Not  good  on  a  certain  train.    See  Passenger,  1. 

Title. 

Subsequently  acquired  in  trust.     See  Mortgage,  1. 

Held  to  pass  to  buyer  on  delivery  to  common  carrier.    See  Sale,  7. 

See,  also,  Bond  for  Title;  Trespass  to  Try  Title. 

The  act  of  a  buyer  in  purchasing  land  is  not  a  recognition  of  a  title  to  it 
held  under  and  by  virtue  of  a  judgment  where  the  seller's  title  was  not 
deraigned  through  the  judgment,  but  from  another  source.  Pendleton  v. 
McMeans,  575. 

Transcript. 

1.    Where  the  transcript  on  appeal  is  presented  for  filing  ten  months  after 
32  Civil— 43. 
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the  appeal  was  perfected,  and  no  sufficient  excuse  for  delay  is  shown,  leave  to 

file  it  will  be  refused.    Telegraph  Co.  v.  Wofford,  427. 

2.  Where  the  appellant  abandoned  his  appeal,  not  having  filed  the  trans- 
cript in  time,  and  sued  out  a  writ  of  error,  the  appellee  was  not  entitled  to 
have  an  affirmance  on  certificate  filed  after  the  term  at  which  the  transcript 
should  have  been  filed.  That  the  clerk,  when  applied  to,  failed  to  then  fur- 
nish appellee  with  the  certificate  because  he  was  busy,  did  not  justify  the 
latter  in  abandoning  the  effort  to  obtain  it.     Id. 

3.  A  failure  of  the  clerk  of  the  trial  court  to  impress  his  official  seal  on 
the  paper  seals  pasted  over  the  tie  of  a  transcript  on  appeal,  as  required  by 
District  Court  Rule  90,  subjects  the  appeal  to  dismissal,  unless  the  appel- 
lant shall  within  two  weeks  bring  a  proper  transcript  into  court  by  certio- 
rari.    Conner  v.  Downs,  588. 

Trespass  to  Try  Title. 

What  makes  prima  facie  case  in,  for  plaintiff.     See  School  Land,  7. 
Special  pleading,  by  plaintiff — effect  of.     See  Deed  of  Trust,  3. 

1.  Where  in  trespass  to  try  title  plaintiff  alleged  that  defendants  had 
forcibly  taken  possession  of  the  land  and  appropriated  the  rents  and  rev- 
enues thereof,  this  was  sufficient  to  admit  evidence  that  defendant  had 
rented  out  the  land  and  received  the  rents  from  his  tenants.  Ford  v. 
Boone,  550. 

2.  Where  plaintiffs  show  a  common  source  of  title,  defendant  can  not 
defeat  their  title  by  merely  showing  that  previous  to  the  time  the  common 
source  conveyed  a  third  party  held  the  title,  but  he  must  also  show  that  the 
title  which  the  common  source  claimed  and  attempted  to  convey  to  plain- 
tiffs vendor  was  derived  through  a  deed  executed  subsequent  to  the  deed 
to  such  third  party.    Gann  v.  Roberts,  561. 

3.  If  the  deed  to  the  third  party,  the  outstanding  title,  whether  first 
recorded  or  not,  is  older  than  plaintiff's  deed  from  the  common  source,  this 
prima  facie  establishes  that  the  purchaser  under  the  second  deed  took  no 
title,  and  devolves  on  plaintiffs  to  show  a  purchase  for  value  and  without 
notice.     Fitzgerald  v.  Compton,  28  Texas  Civ.  App.,  202,  qualified.     Id. 

4.  Where  plaintiff  sues  in  trespass  to  try  title  to  recover  school  land, 
purchased  from  the  State,  but  unpatented,  he  must  allege  and  prove  that 
the  land  was  classified  and  appraised,  as  no  presumption  that  this  has  been 
done  arises  from  the  action  of  the  Commissioner  in  selling  the  land.  Thomp- 
son v.  Gallagher,  591. 

Trial. 

See  Practice  in  Trial  Court. 

1.  Where  the  trial  judge  considers  that  certain  special  findings  by  the 
jury  are  not  sustained  by  the  evidence,  it  is  his  duty  to  set  them  aside  on 
motion.     Casey  v.  Insurance  Co.^158. 

2.  Where  the  trial  court  set  aside  certain  findings  of  the  jury  because  not 
supported  by  the  evidence,  and  there  is  no  assignment  requiring  a  review  of 
that  ruling,  the  question  whether  the  answers  of  the  jury  embraced  in  such 
findings  entitled  appellant  to  a  judgment  can  not  be  considered  on  appeal.   Id. 

3.  Since  a  special  verdict,  though  comprising  many  findings,  is  but  one 
verdict,  no  material  part  of  it  can  be  set  aside  for  want  of  sufficient  evidence 
to  sustain  it  without  setting  it  all  aside,  and  in  such  case  the  court  should 
not  render  a  judgment  on  the  remaining  findings,  but  should  grant  a  new 
trial.    Id. 

4.  Where  the  judgment  rests  upon  a  special  verdict  and  appellant  failed 
to  request  the  submission  of  an  issue  to  the  jury*  it  will  be  presumed  from 
the  evidence  that  the  court  found  against  him  on  such  issue.  Walker  v. 
Marchbanks,  304. 

5.  Where  jn  an  action  for  injunction  the  Jury  find  for  plaintiffs  in  disre- 
gard of  an  instruction  to  find  against  one  of  them,  the  defendants  can  not 
complain  that  the  court  conformed  the  judgment  to  what  must  have  been 
the  intention  of  the  jury  and  refused  to  render  judgment  for  such  defendant. 
Chlmene  v.  Baker,  520. 

Trial  of  Right  of  Property. 

1.  Making  the  statutory  claim  and  giving  bond  for  the  trial  of  the  right  of 
property  that  has  been  levied  on  under  execution  waives  any  objection  to  the 
manner  of  the  levy.     Rev.  Stats.,  art.  5311.     Davis  v.  Jones,  424. 

2.  Where  claimants  made  a  joint  claim  to  property  levied  on,  but  estab- 
lished only  that  one  of  them  was  entitled  to  one-half  of  it,  judgment  was 
properly    rendered    on    their   claimant's   bond    in   favor    of   the    plaintiff    in 
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Trial  of  Right  of  Property— continued. 

execution  for  the  value  of  the  other  half,  his  debt  -being  in  excess  of  that 
value.    Rev.  Stats.,  art.  6307.     Id. 

3.  Evidence  that  defendant  bought  cattle  in  his  own  name  and  gave  his 
notes  for  the  deferred  payments,  and  that  after  they  were  levied  on  under 
execution  against  him  his  wife  and  another  party  made  a  part  payment  on 
the  notes,  does  not  show  that  defendant  had  no  interest  in  the  property  sub- 
ject to  execution.    Id. 

Trust, 

Title  subsequently  acquired  in  trust  by  mortgagor.     See  Mortgage,  1. 

H.  bought  goods  from  different  parties  under  contracts  stipulating  that 
the  title  was  reserved  in  the  seller  and  that  if  the  buyer  sold  the  goods  the 
proceeds  of  such  sales,  whether  cash,  book  account  or  notes,  were  to  be 
held  as  the  property  of  the  seller  as  collateral  security  for  his  benefit  and 
subject  to  his  order  until  the  contract  price  was  fully  paid.  H.  failed  and 
went  into  bankruptcy.  The  evidence  showed  that  he  had  never  kept  any 
separate  account  of  sales,  but  that  the  proceeds  of  all  goods  sold  went  into 
the  general  business.  In  a  contest  between  the  trustee  in  bankruptcy  and 
the  lien  creditors  above  mentioned  the  latter  identified  some  of  the  goods 
sold  by  them  as  having  been  on  hand  at  the  time  of  the  failure,  and  they 
further  sought  to  enforce  a  trust  and  equitable  lien  upon  the  proceeds  of 
the  remainder  of  the  general  stock  because  of  the  investment  of  trust  funds 
therein.  Held,  as  to  such  further  claim,  that  there  was  no  such  identifica- 
tion of  any  particular  goods  in  which  trust  funds  had  been  invested,  or  of 
the  proceeds  thereof,  as  would  authorize  such  enforcement  of  the  trust,  and 
that  the  trustee  held  the  proceeds  of  the  stock  not  identified  in  trust  for  the 
general  creditors,  including  such  claimants.    Plow  Co.  v.  Implement  Co.,  343. 

Trustee  in  Bankruptcy. 

See  Trust. 

Usury. 

1.  A  contract  for  delivery  of  cotton  to  a  factor,  to  be  sold  by  him,  made 
in  connection  with  a  loan  of  money,  held,  in  connection  with  evidence  not 
stated,  to  warrant  a  finding  that  it  was  a  mere  device  to  cover  usury.  Loan 
Co.  v.  Turner,  281. 

2.  Where  plaintiffs  executed  usurious  notes  to  an  Investment  company  in 
payment  for  a  house  and  lot,  and  after  paying  part  of  them  exchanged  the 
property  with  the  company  for  another  lot,  paying  $500  cash,  receiving 
credit  for  the  amount  of  the  notes  already  paid,  and  executing  new  notes  in 
the  same  number  and  amount  for  the  notes  remaining  unpaid,  the  agreement 
being  that  the  old  contract,  though  not  the  old  notes,  was  to  be  continued, 
the  usury  tainting  the  notes  first  given  was  carried  into  the  new  agreement — 
such  notes  not  going  merely  as  a  part  of  the  purchase  money  of  the  second 
lot — and  the  second  contract  was  vitiated  thereby.    Webb  v.  Railway,  515. 

3.  Since  the  statute  gives  as  a  penalty  for  usury  double  the  amount  of 
the  interest  paid  within  two  years  immediately  preceding  the  institution  of 
suit  therefor,  and  makes  no  exception  as  to  persons  laboring  under  dis- 
abilities, a  married  woman  can  not  recover  a  greater  penalty  than  double 
the  amount  of  interest  paid  within  two  years.    Rev.  Stats.,  art.  3106.     Id. 

4.  Where,  in  a  suit  to  recover  the  penalty  for  usury,  one  of  the  defend- 
ants pleaded  that  it  was  a  purchaser  in  good  faith  and  without  notice  of 
Die  notes  on  which  plaintiffs  had  paid  the  usurious  interest,  but  afterwards 
filed  a  joint  amended  answer  with  its  codefendant  claiming  that,  there  was 
no  usury,  the  question  of  good  faith  in  the  purchase  of  the  notes  did  not 
arise.    Id. 

5.  Since  the  statute  provides  that  where  usury  is  shown,  double  the 
amount  of  the  interest  received  may  be  recovered  from  the,  person  firm  or 
corporation  receiving  the  same,  a  party  to  whom  the  usurious  notes  were 
indorsed  and  who  received  the  interest  thereon  was  alone  liable  for  the 
penalty.     Id. 

6.  A  contract  stipulating  that  Interest  accruing  each  month  on  overdrafts 
to  a  bank  shall  be  due  and  payable  at  the  end  of  the  month,  and  if  not 
paid  then,  shall  bear  interest  at  ten  per  cent  per  annum,  is  not  tainted  with 
usury*  since  it  is  permissible  to  so  contract  for  compounding  Interest.  Oil 
Co.  v.  Bank,  610. 

Validation. 

Of  sale  to  minor.     See  School  Land,  20. 
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Value. 
See  Market  Value;   Killing  Live  Stock,  6. 

Variance. 

In   description  of  judgment  against  a  minor  and  his  next  friend-        See 
Judgment,  4. 

Venue. 

1.  A  suit  for  damages  from   falsely  representing  diseased  hogrs     sold    to 
plaintiff  to  be  sound  and  healthy  is  an  action  for  fraud,  in  which  suit  may  be 
brought   in    the   county   where   the   fraud    was   committed  (Rev.    Stats..     axt. 
1194),  though  defendant  resides  elsewhere  and  pleads  his  privilege.       Grain 
Co.  v.  Gait.  198. 

2.  Under   the   statute   providing   that    when   a   person    has   contracted     in 
writing  to  perform  an  obligation  in  a  particular  county,  he  may  be    sued    in 
such  county,  defendants  could  not  be  sued-  in  a  county  other  than     that   of 
their  residence   by  virtue  of  a  verbal  understanding  that  the  monthly    ac- 
counts of  their  merchant  were  to  be  paid  at  B.(  a  place  in  such  other  county, 
and  that  on  the  monthly  bills  rendered  to  them,   a  number  of  which    they 
paid,  there  was   conspicuously  printed,   "All  accounts  payable  at  B."       Rev. 
Stats.,  art.  1194   (6).     Borden  v.  Le  Tulle,  477. 

Verdict. 

Set  aside  on   appeal  where  manifestly  against  weight  of  evidence.       See 
Practice  on  Appeal,  1. 

Held  not  excessive   in  >a  case  of  rupture  of  a  railroad  hand.     See    Per- 
sonal Injury,  3. 

Held  excessive  for  Injury  to  brakeman.     See  Railroads,  10. 

For   joint   liability,    with   judgment   for   joint   and   several   liability.       See 
Judgment,  5. 

Where  excessive,  cured  by  remittitur.     See  Assignment  of  Error,  4. 

1.  Where  a  verdict  awards  to  an  intervener  the  title  to  the  cause  of 
action,  it  authorizes  a  judgment  against  the  plaintiff,  although  the  latter 
is  not  named  therein,  and  another  party  who  is  not  claiming  adversely  to 
the  plaintiff  can  not  complain  of  the  verdict  on  that  ground.  May  v. 
Martin,  132.     " 

2.  Where  a  verdict  excessive  in  amount  is  reduced  by  remittitur  in  the 
trial  court  to  an  amount  not  excessive,  the  judgment  thereon  will  not  be 
reversed  on  the  ground  that  its  excessiveness  shows  that  the  jury  wafl  in- 
fluenced by  passion  and  prejudice  which  must  have  affected  the  verdict  not 
only  as  to  the  amount,  but  also  on  the  issue  of  liability.  Following  Gulf 
C.  &  S.  F.  Ry.  Co.  v.  Darby,  28  Texas  Civ.  App.,  413.    Railway  v.  O'Neill,  411. 

3.  The   impeachment   of  verdicts  by   the   statements  of  jurors  after   the 
trial  will  not  be  allowed.     Chimene  v.  Baker,  620. 

Waiver. 

Of  conditions  of  warranty  in  sale  of  a  machine.     See  Sale,  4. 
Of    defects   in   levy   by   giving   claimant's   bond.     See   Trial   of  Right   of 
Property,  1. 

Of  the  bar  of  "privileged  communication."    See  Evidence,  6. 
Of  initiation  into  order.     See  Benefit  Insurance,  2. 
See,  also.  Fire  Insurance,  1,  3,  9. 

Warranty. 

Statements   as   to    previous    sickness   held   opinion   and   not   a   warranty. 
See  Benefit  Insurance,  4. 

Express  written  warranty  excludes  implied  one.     See  Sale,  2. 

1.  Where  there  was  evidence  in  an  action  for  breach  of  warranty  of  sound- 
ness of  a  horse  that  the  seller  agreed  that  the  noree  might  be  returned  if  j 
plaintiff  became  dissatisfied,  a  charge  to  find  for  defendant  if  there  was  no  i 
warranty,   or  if.    though   warranted,   the   defect   could   have   been   seen,  was  ' 
error  because  ignoring  the  right  of  rescission.     McAfee  v.  Meadows,  105. 

2.  Where  there  was  evidence  that  plaintiff  saw  the  condition  of  the  horse's 
knees  and  inquired  about  the  effect  thereof,  and  received  a  warranty  against 
bad  results  from  such  condition,  it  was  error  for  the  charge  to  instruct  that 
the  jury  should  find  for  defendant  if  plaintiff  saw  the  defective  knees.    Id. 

Water  Works. 

City  water  works  dam  as  creating  nuisance.     See  Nuisance. 
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Widow. 

Acceptance  under  will  as  precluding  year's  allowance.     See  Will,  2. 
Claim   for   year's   allowance   takes  precedence   over   landlord's   lien.     See 
Bstates  of  Decedents,  1. 


Wife. 

May  make  actual  settlement  for  the  husband.    See  School  Land,  1. 
Proof  as  to  value  of  service  of.     See  Personal  Injury*  9. 
^  top  sc  Separate*  property  in  homestead  released  from  lien.    See  Homestead,  16. 

«*  saiT;  WHI- 

Priflle&e  ^  Construed  as  to  proceeds  of  a  life  policy.     See  Life  Insurance,  8. 

1.  Where  by  the  terms  of  a  will  C.  was  appointed  independent  executor 
18  ttDtftg-  without  bond  and  empowered  to  "handle,  manage  and  control"  the  estate 
flay  be  «e  °*  tne  testatrix,  and  to  "sell,  release  and  convey,  by  deed  or  other  convey- 
er than  &•'  ance,"  any  and  all  her  property,  which  property,  or  the  proceeds  of  the  sale 
te  fflontiT,  thereof,  were  to  be  held, by  him  in  trust  for  her  daughter  during  the  latter's 
fiotierair  U'e»  such  executor  had  power  to  bind  the  estate  by  giving  a  note  for  money 
ot  vhict  :•  borrowed  to  pay  debts  of  the  estate,  and  to  secure  such  note  by  depositing 

*t  &"  £  as  collateral  a  vendor's  lien  note  belonging  to  the  estate,  and  the  lender  of 
the  money  was  not  bound  to  see  to  its  application  to  the  debts  of  the  estate. 
Prieto  v.  Leonards,  205. 

2.  Where  a  testator's  estate  consisted  of  two  city  lots  and  four  promis- 
..  sory  notes,  with  some  household  furniture  of  little  value,  and  by  his  will 
TOKMe  fr         ne  devised  all  his  property  to  his  wife  except  the  notes,  which  he  bequeathed 

to  a  child,  the  widow  was  not  entitled  to  accept  under  the  will  and  also  to 
-  See  fr         have  the  clause  giving  the  notes  to  the  child  annulled  and  the  notes  sold  in 

order  to  raise  the  year's  allowance  to  her  for  which  the  statute  provides. 

Nelson  v.  Lyster,  356. 
M%  fe  3,     Under  a  will  providing  that  no  action  shall  be  had  in  the  probate  court 

with  reference  to  the  estate  other  than  the  probate  and  record  of  the  will 
T  t  and  filing  of  an  inventory,  that  court  is  without  jurisdiction  of  a  proceeding 

caovrf  to  annul  the  w£l  in  part  in  order  to  provide  a  year's  allowance  for  the 

the  kce  widow.    Id. 

Uiy  t  Witness. 

Answer  of,  held  not  a  conclusion.     See  Evidence,  4. 
r  in  &  Using  quashed   deposition  as   predicate   for  impeachment  of.     See  Depo- 

nrt  k  sition,  2. 

wjwic- 

flrtw  Writ  of  Error. 

jj®f  Where,  after  the  death  of  a  party  to  a  judgment,  a  writ  of  error  is  sued 

'">;[-  out  by  the  opposite  party,  the  defendants  in  such  writ  should  be  designated 

*  *  by  name  in   the   petition  and  bond,  and  not  merely  as   the  "heirs  of  the 

deceased,  and  service  should  be  had  on  them,  and  not  on  the  attorney  of 
record  of  the  deceased.  Leave  granted  to  perfect  the  proceeding  and  record 
below  so  as  to  conform  to  this  ruling,  and  to  fie  a  further  transcript  showing 
this  to  have  been  done.     Telegraph  Co.  v.  Wofford,  427. 


Writ  of  Possession. 

Judgment   should   withhold,   for  two  years,   in   suit   for   taxes.     See   Tax 
Sale,  8. 

Written  Instruments. 
Oral  evidence  as  to  meaning  of,  held  harmless  error.    See  Evidence,  9. 


fh/4- 
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